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CHAPTER  L 


OF  THE  JURISDICTION  OF  JUSTICES'  COURTS. 


1.  Of  the  Justice. 

2.  Of  the  cause  of  Action  and  the  Amount. 

3.  Of  the  Parties  to  Suits. 

4.  Of  Actions  Local  and  Transitory. 

5.  Of  Proceedings  without  Jurisdiction. 


1.  Of  the  Justice, 

The  jurisdiction  of  the  Justice  of  the  Peace  in  civil  suits,  de- 
pends wholly  upon  Statute  Law,  and  is  chiefly  defined  by  the 
ninety-third  chapter  of  the  Revised  Statutes.  This  chapter,  as 
amended,  will  be  found  in  the  Compiled  Laws. — C,  L^  p.  1040. 
Other  parts  of  those  Statutes,  relating  to  these  courts,  will  be  re- 
ferred to  and  noticed  in  their  appropriate  places  in  this  treatise. 
The  reference  to  the  sections  is  to  them  as  numbered  by  the 
Compiler. 

By  the  first  section,  every  Justice  of  the  Peace  elected  in  any 
township  or  city  of  this  State,  and  duly  qualified  according  to  law, 
has  original  jurisdiction  of  all  civil  actions,  wherein  the  debt 
or  damages  do  not  exceed  one  hundred  dollars;  and  concurrent 
jurisdiction  in  all  civil  actions  upon  contract^  express  or  implied, 
wherein  the  debt  or  damages  do  not  exceed  three  hundred  dollars. 
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except  as  provided  in  tl»«' second  section,  poit  p,  5,  and  to  hear, 
try  and  detennine  the  same  according  to  law. — C  L^  Sfc,  2653. 
Justices  of  th%.  Peace  have  no  jurisdiction  in  actions  founded 
in  tort^  wheixthe  damages  exceed  one  hondred  dollars. — I  2tveh^ 
34  V.      /'/•." 

«    ■ 

Each,  of  said  courts  is  vested  with  all  such  powers,  for  the  pnr- 
pos^^of  exercising  jurisdiction  conferred  by  this  chapter,  as  are 
'  dsttlJ  in  courts  of  record,  except  the  power  of  setting  aside  a 
verdict  and  arresting  judgment  thereon. — C  L^  Sec.  3656. 

No  Justice  of  the  Peace  shall  hold  any  court  in  any  bar-room 
or  grocery,  or  any  other  place  where  any  intoxicating  liquors  shall 
be  sold. — C  L^  Sec.  3660.     See  1  Man.  Rep.  116. 

No  Justice  shall  take  cognizance  of  any  cause,  or  do  any  judicial 
act,  when  he  shall  be  related  within  the  fourth  degree  of  affinity 
or  consanguinity,  to  either  party  in  any  such  matter,  or  shall  have 
been  of  counsel,  or  shall  be  directly  or  indirectly  interested  in  such 
cause  or  matter,  unless  the  parties  interested  in  such  cause,  or 
their  agents  or  attorneys,  shall,  with  full  knowledge  of  such  disa- 
bility, expressly  consent  that  such  Justice  may  take  cognizance  of 
such  cause  or  do  such  act. — C.  L^  Sec.  3661. 

A  Justice  cannot,  without  such  consent,  take  cognizance  of  a 
cause,  though  prosecuted  in  the  name  of  another,  in  which  a  rela- 
tive, within  the  degrees  prohibited  by  this  section,  is  the  plaintiff 
in  interest;  and  if  he  render  judgment  in  the  cause,  it  will  be 
absolutely  void. — 1  Uill^  654.  Such  would  be  the  consequence  in 
relation  to  any  cauftC  in  which  he  had  been  of  counsel,  or  is  directly 
or  indirectly  interested  in  the  cause. 

To  enable  a  Justice  to  try  a  cause  in  which  any  of  the  objec- 
tions mentioned  in  the  preceding  section  exist,  it  would  not  be 
sufficient  that  the  parties  appeared  and  the  objection  was  not 
made ;  as  in  such  a  case  there  might  not  have  been  the  knowl- 
edge of  the  disability.  It  must  appear  clearly,  that  the  opposite 
party  had  full  knowledge  of  the  disability  of  the  Justice  to  try  the 
cause,  and  also  there  must  be,  with  such  knowledge,  an  express 
assent  that  the  Justice,  notwithstanding  the  existence  of  the  objec- 
tion, may  try  the  cause,  or  the  proceeding  will  be  absolutely  void, 
utterly  unavailing  for  the  protection  of  the  party  or  tlie  Justice. 

And  he  ought  not  to  grant  process  or  proceed  in  a  cause,  not 
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only  where  bis  opinion  has  been  sought  and  expressed  in  relation 
to  ihe  matter  in  controversy,  bnt  even  where  the  party  has  made 
a  statement  of  &cts,  and  taken  from  him  any  direction,  whatever, 
concerning  them,  thongh  it  be  merely  as  to  a  conrse  of  proceeding 
to  obtain  redress. — Cow,  Treat,^  vol,  2,  834.  • 

To  ascertain  the  degree  of  relationship  in  which  the  Justice 
standi  in  reference  to  a  party  to  a  cause,  the  computation  is  to  be 
according  to  the  rule  of  the  common  law,  which  in  some  respects, 
differs  from  that  of  the  dvil  law. 

Afimtyj  is  a  connection  formed  by  marriage,  which  places  the 
husband  in  the  same  degree  of  nominal  propinquity  to  the  relations 
of  the  wife,  as  that  in  which  she  herself  stands  towards  them,  and 
gives  to  the  wife  the  same  reciprocal  connection  with  the  relations 
of  the  husband.  The  degrees  of  affinity  are  computed  in  the  same 
way  as  those  of  consanguinity. — Eouv.  L,  Die,  tit  Affinity,  Con- 
sanguinity  is  the  relation  existing  among  all  the  different  persons 
descending  from  the  same  stock,  or  common  ancestor.  Some  por- 
tion of  the  blood  of  the  common  ancestor  flows  in  the  veins  of  all 
his  descendants,  and  though  mixed  with  the  blood  flowing  from 
many  other  fiimilies,  yet  it  constitutes  the  kindred  or  alliance  by 
blood  between  any  two  of  the  individuals.  This  relation  by  blood, 
is  of  two  kinds,  lineal  and  collateral. 

Lineal  consanguinity,  is  that  relation  which  exists  among  per- 
sons, where  one  is  descended  from  the  other,  as  between  the  son 
and  the  &ther,  or  the  grandfather,  and  so  upwards  in  a  direct 
ascending  line ;  and  between  the  ^ther  and  the  son,  or  the  grand- 
son, and  so  downwards  in  a  direct  descending  line.  Every  gene- 
ration in  this  direct  course,  makes  a  degree,  computing  either  in 
the  ascending  or  descending  line.  This  being  the  natural  mode 
of  computing  the  degrees,  it  has  been  adopted  by  the  civil,  the 
canon,  and  the  common  law. 

Collateral  consanguinity,  is  the  relation  subsisting  among  per- 
sons who  descend  from  the  same  common  ancestor,  but  not  from 
each  other.  It  is  essential,  to  constitute  this  relation,  that  they 
spring  from  the  same  conunon  root  or  stock,  but  in  different 
branches.  The  mode  of  computing  the  degree,  is  to  discover 
the  common  ancestor ;  to  begin  with  him  to  reckon  downwards, 
and  the  degree  of  the  two  persons,  or  the  more  remote  of  them  is 
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distant  from  the  ancestor,  is  the  degree  of  kindred  sobsisting  be- 
tween them.  For  instance,  two  brothers  are  rekted  to  each  other 
in  the  first  degree,  because,  from  the  &ther  to  each  of  them  is  one 
degree.  An  uncle  and  a  nephew  are  rehited  to  each  other  in  the 
second  degree,  because  the  nephew  is  two  degrees  from  the  com- 
mon ancestor,  and  the  rule  of  computation  is  extended  to  the  re- 
motest degrees  of  collateral  relationship.  This  is  the  mode  of 
computation  by  the  common  and  canon  law. 

The  method  of  computing  by  the  civil  law,  is  to  begin  at  either 
of  the  persons  in  question,  and  count  up  to  the  conunon  ancestor, 
and  then  doimwards  to  the  other  person — calling  it  a  d^ree  for 
each  person — ^both  ascending  and  descending,  and  the  degrees 
they  stand  from  each  other,  is  the  degree  in  which  they  stand 
related.  Thus,  from  a  nephew  to  his  father,  is  one  degree;  to 
the  grandfather,  two  degrees,  and  then  to  the  uncle,  three,  which 
points  out  the  relationship.  The  mode  of  the  civil  law  points  out 
the  actual  degree  of  kindred  in  all  cases;  by  the  mode  adopted  by 
the  common  law,  different  relations  may  stand  in  the  same  de- 
gree.  The  uncle  and  nephew  stand  related  in  the  second  degree 
by  the  common  law,  and  so  are  two  first  cousins,  or  two  sons  of 
two  brothers ;  but  by  the  civil  law  the  uncle  and  nephew  are  in 
the  third  degree,  and  the  cousins  are  in  the  fourth. — Ibidy  tiL 
Consanguinity, 

Affinity,  to  constitute  a  valid  objection,  must  be  subsisting ;  if 
the  marriage  has  been  dissolved  by  death,  the  objection  is  re- 
moved, unless  there  has  been  issue  of  the  marriage. — 1  BL  Com. 
435,  n.  9  ;  1  Denio^  25. 

The  husband  is  related  by  affinity  to  all  the  conaanguimi  of  his 
wife,  and  vice  verta^  the  wife  to  the  husband's  consanguinei ;  for 
the  husband  and  wife  being  considered  one  flesh,  those  who  are 
related  to  the  one  by  bloody  are  related  to  the  other  by  affinity. 
But  the  consanguinei  of  the  husband  are  not  at  all  related  to  the 
consanguinei  of  the  wife.  Therefore,  where  the  brother  of  .the 
'  Justice  was  the  husband  of  the  plaintiff's  sistei^  it  was  held  that 
the  Justice  was  not  disqualified  to  act;  although  the  Justice  was 
related  by  affinity  to  the  plaintiff's  sister,  there  was  no  such  rela- 
tion between  him  and  the  plaintiff. — 1  Denio^  186. 

The  jurisdiction  of  the  Justice,  is  in  some  measure  ooctroUed  by 
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the  residence  of  the  parties.  In  these  cases,  however,  ho  has  juris- 
diction to  act,  but  by  pleading  the  matter  he  would  be  deprived 
of  jurisdiction,  in  case  the  plea  is  sustained  by  proof. 

Every  action  commenced  in  such  courts,  shall  be  brought  before 
some  Justice  of  the  Peace  of  the  city  or  township  where 

1.  The  plaintiffs,  or  any  of  them  reside :  or 

2.  Where  the  defendants,  or  any  of  them  reside :  or 

3.  Before  some  Justice  of  another  township  or  city,  in  the  same 
county,  next  adjoining  the  residence  of  the  plaintiff  or  defendant, 
or  one  of  the  plaintiffs  or  defendants. — (7.  Z.,  Sec,  3657. 

But  if  a  defendant  shall  have  absconded  from  his  residence, 
such  action  may  be  brought  before  any  Justice  of  the  township 
or  city  in  which  such  defendant  or  his  property  may  be;  and 
if  the  plaintiffs  be  all  non-residents  of  the  county,  or  if  the  de- 
fendant be  a  nou-resident  of  the  county,  then  such  action  may 
be  brought  before  any  Justice  of  the  township  or  city  where  such 
plaintiffs  or  defendants,  or  either  of  them  may  be. — C,  Z.,  Sec. 
3658. 

Under  the  provisions  of  the  preceding  sections,  if  the  plaintiff 
be  a  non-resident  of  the  county,  the  action  may  be  brought  before 
any  Justice  in  "the  county.  In  such  case  it  is  not  necessary  that 
the  plaintiff  should  be  personally  present  in  the  township  where 
the  Justice  resides.  The  expression  in  relation  to  non-resident 
plaintiffs,  that  they  may  bring  their  actions  before  any  Justice  of 
the  township  or  city  where  such  plaintiffs,  or  either  of  them  may 
be,  was  to  exclude  all  the  restrictions  before  imposed,  and  to  au- 
thorize them  to  apply  to  any  Justice  in  the  county,  at  their  option. 
—10  Wend.,  358. 

If  the  plaintiff  is  a  resident  of  the  county,  and  the  defendant  a 
non-resident,  an  action  may  be  brought  before  a  Justice  of  the 
township  in  which  the  defendant  is  at  the  time,  or  before  a  Justice 
of  the  township  where  the  plaintiff  resides,  or  the  next  adjoining 
township. 

The  question  of  residence  is  to  be  confined  to  the  parties  to  the 
record.  The  fact  that  the  demand  belongs  to  an  assignee,  who  is 
a  non-resident  of  the  county,  would  not  authorize  the  bringing  of 
a  suit  in  any  other  than  the  township  in  which  the  plaintiff  or  de- 
fendant resided,  or  the  next  adjoining  township — 7  Wend.,  452, 
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— unleM  bronght  in  the  name  of  the  aasignee,  as  it  maj  be  in 
Mine  cases. — C.  L^  See.  4159.     See  poet.  Hi.  AeeumpeiL 

The  fact  that  the  trial  of  a  caoae  involves  an  inqnirj  into  the 
official  conduct  of  the  defendant^  as  a  Jnsticef  is  no  where  de- 
clared an  exception,  nor  has  it  ever  been  regarded  as  an  objectiott 
to  the  jurisdiction  of  a  Justice.     A  Justice  of  the  Peace  can  try 
an  action  against  a  Justice  for  wilfully  neglecting  or  refasing  to 
issue  execution  on  a  judgment  before  him.— ^  Barb^^  34  K     So, 
for  wilfully  and  maliciously  refusing  to  take  bail  on  appeaL — 8 
Wend,^  642.     Whether  a  Justice  would  be  liable  or  not  depends 
upon  the  fact  whether  the  matter  complained  of  was  a  judicial 
act  or  not.     In  3  Denio,  117,  Beardslee,  J.,  said:  "No  public 
officer  is  responsible,  in  a  civil  suit,  for  a  judicial  determination, 
however  erroneous  it  may  be,  and  however  malicious  the  motive 
which  produced  it;  such  acts,  when  corrupt,  may  be  punished 
criminally;  but  the  law  will  not  allow  malice  and  corruption  to 
be  charged  in  a  civil  suit  against  such  an  officer,  for  what  he 
does  in  the  performance  of  a  judicial  duty.     The  rule  extends  to 
Judges  from  the  highest  to  the  lowest;  to  Jurors  and  all  public 
officers,  whatever  name  they  may  bear,  in  the  exercise  of  judicial 
power.     It,  of  course,  a^^lies  only  where  the  Judge  or  officer  has 
jurisdiction  of  the  particular  case,  was  authorized  to  determine 
it     If  he  transcends  the  limits  of  his  authority,  he  necessarily 
ceases,  in  the  particular  case,  to  act  as  a  Judge,  and  is  responsible 
for  all  the  consequences ;  but  with  these  limitations,  the  principle 
of  irresponsibility,  so  &r  as  respects  a  civil  remedy,  is  as  old  as 
the  Common  Law."     See  8  Wend^  462.     "Unless  the  duty  of 
the  Magistrate  is  simply  and  purely  ministerial,  he  cannot  be 
made  liable  to  an  action  for  a  mistake  in  doing  or  avoiding  to  do 
anything  in  execution  of  that  duty,  unless  he  can  be  fixed  with 
malice."     Per  Denman,  C.  J.,  in  Linford  vs.  Fitzroy,  13  Ad^  <k 
Ell.,  N.  S.  247. 

2.    0/  the  Cause  of  Action  and  Amount, 

Every  Justice  of  tlic  Peace  shall  have  original  jurisdiction  of  all 
civil  actions  wherein  the  debt  or  damages  do  not  exceed  the  sura 
of  one  hundred  dollars;  and  concurrent  jurisdiction  in  all  civil 
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actions  upon  contract  express  or  implied,  wherein  the  debt  or 
damages  do  not  exceed  three  hundred  dollars,  except  as  provided 
in  the  next  section,  and  to  hear,  try  and  determine  the  same  ac- 
cording to  law. — C.  L^  Sec.  3668. 

No  Justice  of  the  Peace  shall  have  cognizance  of  real  actions, 
actions  for  a  disturbance  of  a  right  of  way  or  other  easement,  ac- 
tions for  libel  or  slander,  or  for  malicious  prosecutions,  and  actions 
against  executors  or  administrators  as  such,  except  in  the  cases 
specially  provided  by  law,  nor  where  the  title  to  real  estate  shall 
come  in  question,  except  as  hereinafter  mentioned. — C,  Z.,  Sec. 
8664.  ■  I 

If  any  debtor  shall  appear  before  a  Justice  of  the  Peace  without 
process,  and  confess  in  writing,  signed  by  him  in  the  presence  of 
the  Justice,  that  he  is  indebted  to  another  upon  contract  in  a  cer- 
tain specified  sum,  it  shall  be  lawful  for  such  Justice,  with  tlie  con- 
sent of  the  creditor,  to  enter  judgment  on  such  confession  against 
the  debtor,  for  any  sum  not  exceeding  three  hundred  dollars. — C. 
Ij.j  Sec,  3655. 

When  there  shall  be  a  bond  with  a  penalty  exceeding  one  hun- 
dred and  fifty  dollars,  with  condition  for  the  payment  of  a  sum  of 
money  not  exceeding  one  hundred  and  fifty  dollars,  or  for  the  pay- 
ment of  several  sums  of  money  by  instalments,  the  aggregate  of 
which  instalments  shall  not  exceed  one  hundred  and  fifty  dollars, 
an  action  of  covenant  may  be  maintained  on  such  condition  in  a 
Justice*s  court ;  and  a  recovery  of  cither  of  such  instalments  shall 
not  bar  a  subsequent  suit  for  either  instalments  which  shall  become 
due  after  the  commencement  of  the  former  suit — C.  Z.,  Sec.  3669. 

Action  of  covenant,  on  a  bond  for  the  adjournment  of  a  cause, 
in  which  the  plaintiff  recovered  judgment  It  was  objected  that 
the  penalty  of  the  bond  being  beyond  the  jurisdiction  of  the 
Justice,  and  conditioned  otherwise  than  for  the  payment  of  money, 
the  Justice  had  no  jurisdiction.  The  Supreme  Court  held  that  the 
Justice  had  jurisdiction.  "•  There  is  no  reason  for  limiting,  in  suits 
before  Justices,  the  actions  on  bonds,  the  penalty  of  which  exceeds 
$60,"  (the  amount  to  which  Justices  there  have  jurisdiction,)  "to 
those  which  are  conditioned  for  the  payment  of  money  only." — 10 
Wend.j  625.  In  such  cases  the  damages  demanded  is  the  test  of 
the  jurisdiction  of  a  Justice. — 12  lb.  139. 
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The  jaridictioii  of  Justices  in  actions  of  replevin  extends  to  sll 
cases  where  the  value  of  the  property  to  be  replevied  shall  not  ex- 
ceed one  hundred  dollars. — C,  L^  Sec.  3695. 

They  have  jurisdiction  of  all  actions  for  the  recovery  of  penalties 
or  forfeitures,  when  the  amount  of  the  penalty  or  forfeiture  shall 
not  exceed  one  hundred  dollars. — C.  L^  See.  5113. 

3.    Cf  the  Pardee  to  Suits. 

As  a  general  rule,  a  Justice  has  jurisdiction  of  every  person 
found  in  the  county,  whether  a  resident  or  not,  who  sues  or  is 
sued,  in  his  own  right. 

Justices  have  jurisdiction  in  all  cases  of  assumpsit,  debt,  cove- 
nant  and  trespass,  on  the  case  against  school  districts,  when  the 
amount  claimed,  or  matter  in  controversy,  shall  not  exceed  one 
hundred  dollars. — C.  Z.,  Sec.  2363. 

All  actions  against  corporations,  except  municipal  corporations, 
shall  be  cognizable  before  a  Justice  of  the  Peace,  in  like  manner 
and  with  the  like  restrictions  as  the  same  are  or  may  be  by  law 
before  a  Justice  of  the  Peace  when  brought  against  an  individual. 
—a  L.,  Sec.  3700. 

This  section  exempting  municipal  corporations  from  suits  before 
Justices,  it  was  held  that  a  Justice  had  no  jurisdiction  of  a  suit 
against  the  city  of  Ann  Arbor,  and  that  the  judgment  rendered  by 
him  was  void,  and  no  suit  could  be  maintained  upon  it — 3  Mich.^ 
433. 

4.    Of  Actions  Local  and  Transitory. 

Actions  are  either  local  or  transitory ;  when  local,  they  most  be 
tried  in  the  county  in  which  the  cause  of  action  arose,  or  the  injury 
was  really  committed.  By  the  common  law,  actions  occasioned  by 
injuries  to  real  property  are  local,  as  trespass  or  case  for  nuisances, 
or  waste,  (fee,  to  houses,  lands,  water  courses,  or  other  real  property. 
— 23  Wend.j  484.  And  if  the  land  be  out  of  this  State,  the  plain- 
tiff has  no  remedy  in  the  courts  of  this  State. — 2  Denio,  639,  6 
ffill,  82.  By  statute,  C.  Z.,  Sec.  4344,  4345,  certain  issues  offset 
shall  be  tried  in  the  proper  county. 

The  last  section  applies  only  to  acts  done  by  an  officer,  by  virtue 
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of  his  office,  and  not  to  those  done  under  color  of  it ;  in  the  latter 
case  he  is  not  protected  by  it,  where  the  act  is  of  such  a  nature 
that  his  office  gives  him  no  authority  to  do  it ;  but  when,  in  doing 
an  act  within  the  limits  of  his  authority,  he  exercises  that  authority 
improperly,  or  abuses  the  confidence  the  law  reposes  in  him,  to 
such  cases  the  statute  extends. — 15  John^  270. 

It  applies  only  to  affirmative  acts,  and  not  to  mere  omissions  to 
discharge  an  official  duty — 13  WsTid.,  35,  365 — also,  to  entitle 
him  to  the  protection  of  this  section,  he  must  act  in  obedience  to 
his  process.  He  cannot  have  the  benefit  of  it,  if  he  acts  upon  a 
legal  warrant  beyond  the  jurisdiction  of  the  court  or  magistrate 
issuing  it — 2  /6.  611.  The  provision  was  designed  for  the  con- 
venience of  public  officers,  to  prevent  them  from  being  harrassed 
by  suits  at  a  distance  from  home ;  if,  therefore,  the  officer  change 
his  residence  and  move  into  another  county,  he  may  be  sued  in 
the  latter  county. — 13  lb.  266. 

But,  notwithstanding  those  sections,  it  may  be  doubted  whether 
they  apply  to  Justices'  courts.  In  a  recent  case  in  New  York,  it 
was  decided  that  an  action  of  trespass  quare  clausum  might  be 
brought  in  a  Justice's  court  of  a  different  county  from  that  in 
which  the  land  was  situated. — 2  Denio,  639.  The  reasoning  of 
the  court  in  this  case,  as  also  in  Sumner  vs.  Finnegan — 16  Ma^s., 
280, — would  seem  to  justify  the  doctrine,  that  in  respect  to  Jus- 
tices' courts,  no  actions  are  local. 

5.  Of  Proceeding  without  Jurisdiction, 

Inferior  courts  of  special  and  limited  jurisdiction  are  confined 
strictly  to  the  powers  conferred  upon  them,  and  their  proceeding 
must  appear  to  be  within  those  powers.  They  must  have  jurisdic- 
tion of  the  person  by  means  of  the  proper  process  or  appearance 
of  the  party,  as  well  as  the  subject  matter  of  the  suit ;  and  when 
they  have  thus  jurisdiction  of  the  person  and  the  cause,  if  in  the 
further  proceedings  they  commit  error,  the  proceedings  are  not 
void,  but  only  voidable ;  but  on  the  contrary,  when  they  have  not 
such  jurisdiction  of  the  cause  and  person,  their  proceedings  are 
absohitely  void,  and  cannot  afford  any  justification  or  protection, 
and  they  become  trespassers  by  any  act  done  to  enforce  them. — 1 
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Doug,  {Mich^  R^-i  8d3.  The  ooiueqaeiioeB  would  be  the  aame, 
even  if  the  process  were  r^ukur,  or  the  party  appeared,  and  even 
confeued  jadgment,  if  the  court  had  not  jorisdiction  of  the  caoae 
of  action. — 8  Caine$^  129.  Bat  where  it  has  jorisdiction  of  the 
subject  matter  of  the  snit,  bat  some  proof  or  proceeding  is  wanting, 
which  is  necessary  to  give  it  jarisdiction  to  act  in  the  particalar 
case,  the  acts  of  the  court  may,  in  a  measure,  be  rendered  valid. 
Thns,  an  attachment  issned  without  any,  or  an  insufficient  affidavit, 
would  not  justify  the  court  or  the  party,  but  they  would  be  tres- 
passers ; — 1  Doug.  (Mick.)  Rep^  384 ;  ii^  however,  the  defendants 
should  appear  in  the  suit,  and,  without  questioning  the  irregularity 
in  issuing  the  process,  should  plead  to  the  action  or  confess  it,  the 
subsequent  proceedings  in  the  cause  would  be  valid.— 4  Denio^  93. 


CHAPTER  n. 

OF  THE  COMMENCEMENT  OF  SUITS,  AND  THE  SERVICE 

AND  RETURN  OF  PROCESS. 


1.  Of  the  Coxninencement  of  Suits,  and  the  time  they  are 

considered  as  Commenced. 

2.  Of  a  Summons,  the  Service  and  return. 

3.  Of  a  Warrant,  the  Service  and  Return. 

4.  Of  Attachments,  and  Proceedings  thereon. 

5.  Of  Writs  of  Replevin,  and  Proceedings  thereon. 

6.  Of  Garnishees. 

1.  Certain  matters  in  relation  to  Process  not  heretofore  men- 
tioned. 


1.  Of  the  commencement  of  Suits,  and  the  time  they  are  considered 

as  Commenced. 

Suits  may  be  instituted  before  a  Justice,  either  by  the  voluntary 
appearance  of  the  parties  or  by  process ;  and  when  by  process,  it 
shall  be  either  a  summons,  a  warrant,  an  attachment,  or  writ  of 
replevin ;  but  no  process  shall  contain  the  names  of  the  defendants 
in  more  than  one  action. — C,  Z.,  Sec,  3662. 

Suits  shall  be  considered  as  commenced  at  the  times  following  : 

1.  Upon  process  by  warrant,  at  the  time  of  the  arrest  of  the 
defendant : 

2.  Upon  process  by  attachment,  replevin  or  summons,  on  the 
day  when  process  shall  be  delivered  to  the  constable.    But  if  two 
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or  more  suits  be  commenced,  by  smmnons  or  attachment,  on  the 
same  day,  the  suit  in  which  the  process  was  first  served,  shall  be 
deemed  to  have  been  first  commenced  :  « 

3.  When  the  suit  is  instituted  without  process,  at  the  time  when 
the  parties  shall  appear  before  the  Justice  and  join  issue. — (7.  L^ 
Sec.  3664. 

2.  Of  a  Summons,  the  Service  and  Return, 

The  first  process  except  as  hereinafter  directed,  shall  be  a  sum- 
mons directed  to  any  constable  of  the  county  in  which  the  Justice 
resides  commanding  him  to  summon  the  defendant  to  appear  before 
the  Justice  who  issued  the  same,  at  a  time  and  place  to  be  named 
in  such  summons,  not  less  than  six  nor  more  than  twelve  daj's  from 
the  date  of  the  same,  except  as  hereinafter  provided,  to  answer  the 
plaintiff  in  a  plea  in  the  same  summons  to  be  mentioned. — C.  2/., 
Sec.  3665. 

If  the  plaintiff  shall  be  a  non-resident  of  the  county,  a  summons 
may  be  made  returnable  not  less  than  two  nor  more  than  four  days 
from  the  date  thereof,  and  shall  be  served  at  least  two  days  before 
the  time  of  appearance  mentioned  therein. — C.  X.,  jS'fc.  3668. 

\\Tien  the  plaintiff  is  a  non-resident  of  the  county,  he  may  proceed 
by  a  short  summons  or  by  the  ordinary  or  long  summons,  1 6  Wend. 
652;  unless  the  defendant  is  a  non-resident  of  the  county,  when  a 
short  summons  must  be  issued. — 4  Coma.,  Si 5. 

Before  issuing  process  in  favor  of  a  non-resident  plaintiff,  security 
for  costs  must  be  given. — Post.  7. 

If  the  defendant  shall  be  a  non-resident  of  the  county,  a  summons 
shall  be  made  returnable  and  be  served,  as  prescribed  by  the  pre- 
ceding section. —  C.  Z.,  Sec.  3669. 

A  short  summons  is  the  only  process  against  a  defendant  residing 
in  the  State  and  not  in  the  county  in  which  the  suit  is  commenced 

If  there  be  joint  debtors,  one  of  whom  resides  within  and  the 
other  without  the  county,  a  long  summons  is  a  proper  process. — 2 
Denio,  95.  In  such  cases  the  defendant  residing  without  the  county 
loses  his  privilege  of  being  sued  by  short  summons.  Tlie  first 
process  j^ainst  a  corporation  must  be  a  summons. — C  Z.,  Sec.  3701. 
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F(3Tm  of  a  Summons. 

State  op  MicHiaAN,  ) 
County  of  )  ^^• 

To  any  Constable  of  said  County,  Greeting: 

In  the  name  of  the  People  of  the  State  of  Michigan,  you  are 
hereby  commanded  to  summon  if 

ahall  be  found  within  your  county,  to  appear  before  me  at 

in  the  [city,  village  or  township]  of  in 

said  county,  on  the  day  of  at  of 

the  clock,  in  the  noon,  to  answer  unto  in 

a  plea  of  to  the  damage  of  the  said 

of  one  {or  three)  hundred  dollars  or  under.    Hereof 
fail  not,  and  have  you  then  there  this  precept. 

Given  under  my  hand,  the  day  of 

in  the  year  18     .  A.  B.,  Justice  of  the  Peace, 

To  prevent  any  mistake  in  the  return  day  of  the  summons,  it  is 
advisable  to  state  the  day  of  the  month  only,  and  not  the  day  of 
the  week  also.  If  the  day  of  the  week  and  of  the  month  are 
mentioned,  and  they  do  not  correspond  with  each  other,  the  vari- 
ance would  be  fatal.  A  notice  of  sale  of  real  estate,  by  order  was 
for  "Friday,  the  seventeenth  day  of"  <fec.,  when  Friday  was  the 
fifteenth  day  of  the  month.  The  Court  said  : — ^  The  mistake 
made  in  advertising  of  the  sale  is  sufficient  to  render  it  void.  There 
is  the  utmost  necessity  of  precision  in  transactions  of  this  nature." 
—15  Mass.  826. 

If  the  plaintiff  sues  in  a  particular  character,  it  will  be  proper, 
though  not  absolutely  necessary,  that  it  should  be  mentioned  in 
the  process.  The  omission  to  state  in  the  process,  the  character 
in  which  the  plaintiff  sues,  will  not  preclude  him  from  declaring 
in  such  special  character.  If,  however,  the  special  character  of  the 
plaintiff  be  set  forth  in  the  process,  the  declaration  must  corres- 
pond with  the  process  in  that  respect,  or  it  will  be  set  aside  for 
that  reason. 

In  all  cases  not  otherwise  provided  by  law,  actionb  may  be 
brought  by  the  board  of  supervisors  of  a  county  ;  by  county  su- 
perintendents of  the  poor  ;  by  supervisers  of  townships ;  by  di- 
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rectors  of  the  poor  of  the  several  townships ;  by  inspectors  of  pri- 
mary  schools,  and  commissioners  of  highways  of  the  several  town- 
ships, and  by  assessors  of  school  districts,  npon  any  contract  law- 
fully made  with  them  or  their  predecessors  in  their  official  charac- 
ter, or  to  enforce  any  liability,  or  any  duty  enjoined  by  law,  to  snch 
officers  or  the  body  which  they  represent,  and  to  recover  damages 
for  any  injuries  done  to  the  property  or  rights  of  such  officers,  or 
of  the  bodies  represented  by  them. — (7.  L^  See.  411. 

Such  actions  may  be  brought  by  such  officers,  notwithstanding 
the  contract  or  obligation  on  which  the  same  is  founded,  may 
have  been  made  with  or  to  any  predecessors  of  such  officers,  and 
notwithstanding  any  right  of  action  may  have  accrued  previous  to 
the  time  when  the  officers  conunencing  such  suit  entered  upon  the 
execution  of  the  duties  of  their  office. — C.  L^  Sec,  413. 

Such  actions,  when  brought  by  any  board  of  supervisors,  must 
be  in  the  name  of  such  board  as  provided  by  law ;  when  brought 
by  any  supervisor,  in  behalf  of  his  township,  they  must  be  brought 
in  the  name  of  such  township ;  when  brought  by  superintendents 
of  the  poor,  inspectors  of  primary  schools,  comijiissioners  of  high- 
ways, or  directors  of  the  poor,  or  by  any  other  officers  authorized 
to  sue  in  their  name  of  office,  they  must  be  brought  in  the  name  of 
their  respective  offices,  without  naming  the  persons  holding  the 
same,  and  when  brought  by  the  assessor  or  other  person  represent- 
ing a  school  district,  they  must  be  brought  in  the  name  of  such 
district — (7.  Z.,  Sec.  4912. 

Description  of  Plaintiff  in  Process^ 

In  favor  of  husband  and  wifez  ''to  answer  James  Roe  and  Mary 
his  wife,  in  a  plea  of^'*  &c. 

Of  an  administrator:  "to  answer  A.  B.,  as  administrator  of  all 
and  singular  the  goods  and  chattels,  rights  and  credits,  which  were  of 
C.  D^  deceased,  in  a  plea,"  <fec. 

Of  an  executor:  ''to  answer  A.  B.,  as  executor  of  the  last  will  and 
testament  of  C.  D.,  deceased,"  &c. 

Of  a  sheriff:  "  to  answer  A.  B.,  sheriff  of  the  county  of    in,"  &c. 

Of  a  corporation:  "  to  answer  (insert  the  preciBe  name  by  which 
it  is  incorporated)  in  a  plea,"  &c. 
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Of  an  Infant :  ^  to  answer  A.  B.,  who  prosecutes  by  0.  D^  who 
is  appointed  to  prosecute  for  the  said  A.  B.,  who  is  an  infant  with- 
in the  age  of  twenty-one  years,  as  the  next  friend  of  the  said  A.  B., 
in  a  plea,"  &c. 

The  true  name  of  the  defendant,  if  known,  should  be  inserted  in 
the  process.  But  when  the  name  of  any  defendant  shall  not  be 
known  to  the  plaintiff,  he  may  be  described  in  the  process  and  pro- 
ceedings by  a  fictitious  name ;  and  if  a  plea  in  abatement  be  inter- 
posed by  the  defendant,  or  his  name  be  otherwise  ascertained,  the 
Justice  before  whom  the  suit  is  pending,  shall  amend  the  proceed- 
ings, according  to  the  truth  of  the  matter,  and  shall  thereafter  pro- 
ceed therein  in  like  manner  as  if  the  defendant  had  been  sued  by 
his  right  name. —  C.  L^  Sec.  3712.  The  plaintiff  commenced  an 
action,  by  capias,  agains  James  Plant,  Edward  Plant  and  James 
Dorset ;  James  Plant  only  was  arrested  and  gave  bail.  The  plaintiff 
declared,  and  commenced  his  declaration  by  stating  that  the 
plaintiff  *' complains  of  James  Plant,  Edward  Plant  and  John  W. 
Dorset,  defendants  in  this  suit,  the  said  John  W,  Dorset,  whose 
name  not  being  known  to  the  said  plaintiff,  when  the  process  by 
which  this  suit  was  commenced  was  issued,  was  sued  by  the  name 
of  James  Dorset."  &c.  Judgment  was  obtained,  and  an  action  was 
brought  against  the  bail,  who  moved  to  be  discharged,  on  the 
ground  that  they  were  released  when  the  plaintiff  declared  against 
John  W.  instead  of  James  Dorset.  By  the  court — This  case  comes 
within  the  statute.  The  plaintiff  not  knowing  the  christian  name 
of  Dorset^one  of  the  defendants,  issued  process  against  him  in  the  fic- 
titious name  of  Jam£s.  Before  declaring,  the  true  name  was  ascer- 
tained to  be  John,  and  then  the  plaintiff  declared  against  him  by  that 
name, with  an  averment  in  the  declaration  stating  the  ground  for  de- 
parting from  the  process.  This  was  entirely  regular.  The  statute 
must  not  receive  such  a  construction  as  will  render  it  entirely 
nugatory.  The  plaintiff  is  not  bound  to  stop  with  the  issuing  of 
process,  but  he  may  follow  it  up  with  a  judgment ;  and  neither  the 
bail  nor  any  other  third  person  can  be  allowed  to  make  an  ob- 
jection which  would  not  be  available  to  the  party  sued.  If  the 
plaintiff  had  pursued  his  remedy  against  Dorset  by  the  fictitious 
name  mentioned  in  the  process,  there  would  have  been  no  variance, 
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and  BO  foundation  for  this  motion.  It  cannot  be  that  he  has  lost 
anything  by  inserting  the  true  name,  when  discovered,  and  explain- 
ing the  whole  matter  on  the  record. — 19  Wend.  148.  In  a  preri- 
ous  case,  16  Wend.  611,  one  of  the  defendants  not  arretted  was 
misnamed,  and  on  that  ground  the  plaintiff  was  non-suited,  and 
the  non-suit  was  holdcn  to  be  .  right.  The  declaration  contained 
no  allegation  of  the  plaintiff's  want  of  knowlege  of  the  defendant's 
true  name,  and  that,  therefore  a  fictitious  name  was  used.  When 
the  parties  are  served  with  the  process,  no  difficulty  can  arise,  as 
the  defendant  must  plead  the  misnomer,  and  then  the  plaintiff 
might  amend,  or,  to  such  a  plea  he  might  reply,  and  show  that  the 
defendant's  name  was  not  known  to  him ;  and  that  would  be  equiva- 
lent to  a  replication  that  the  defendant  was  known  as  well  by  the 
name  used,  as  his  real  name  furnished  by  the  plea. — See  16  Wend, 
613.  The  only  embarrassment  is  when  the  defendant,  misnamed, 
is  not  served  with  process ;  in  such  cases  it  would  seem  necessary 
to  set  forth  in  the  declaration,  that  the  name  of  such  defendant 
was  unknown  to  the  plaintiff,  and  therefore  the  fictitious  name  was 
used.  The  statute  in  this  state  has  the  words,  ^  or  his  name  is 
otherwise  ascertained,"  which  are  not  in  the  statute  upon  which 
the  above  decisions  were  made ;  perhaps  these  words  would,  in  a 
case  like  the  above  in  16  Wend^  authorize  an  amendment  in  case 
it  appeared  in  evidence,  that  the  name  was  inserted  in  the  process 
by  reason  of  the  plaintiff's  ignorance  of  the  defendant's  true  name. 

Formerly  partners  must  have  sued  and  been  sued  by  their  names 
at  length,  and  not  in  the  name  of  the  firm — 3  Caines,  170  ;  but 
now,  in  all  cases  where  a  suit  is  commenced  for  or  against  a  co- 
partnership, and  the  names  of  all  the  several  partners  are  not  known, 
such  suit  may  be  commenced  in  the  partnership  name  of  the  said 
plaintiffs  or  defendants,  and  the  plaintiffs  or  defendants  shall  have 
the  right,  at  any  time  be/ore  the  pleadings  are  closed,  to  amend  the 
same  by  inserting  the  names  of  the  parties  composing  such  copart- 
nership.— C.  X.,  Sec,  8711. 

In  all  actions  on  promissory  notes  or  other  instruments  in  wri- 
ting, any  of  the  parties  to  which  are  designated  by  the  initial  letter 
or  letters,  or  contraction  of  the  christian  or  first  name  or  names,  it 
shall  be  sufficient  in  any  affidavit  to  arrest  or  obtain  an  attachment, 
and  in  any  process  or  declaration,  to  designate  such  persons  by  the 
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same  initial  letter  or  letters,  or  contraction  of  the  christian  or  first 
name  or  names,  instead  of  stating  the  christian  or  first  name  or 
names  in  falL-^C.  L^  Sec,  3710, 

When,  in  such  cases,  an  affidavit  is  necessary  to  obtain  process, 
or  an  attachment  or  warrant,  the  manner  in  which  the  note  was 
signed  must  be  stated  in  the  affidavit;  and,  in  all  such  cases,  it  must  be 
stated  in  the  declaration,  why  the  full  names  of  the  persons  who 
executed  the  note  or  other  writing,  is  not  given.  If  the  action  is 
on  a  note  signed  "  J.  Stiles,"  in  the  declaration,  after  setting  forth 
the  making  of  the  note,  it  must  say,  "therein  described  as  J. 
Stiles,"  or  a^  the  case  may  be. — 15  M.  <&  W.  277.  Describing  a 
party  to  a  suit  not  upon  a  written  instrument  by  the  initials  of  his 
christian  name,  is  a  misnomer. — 4  M.  d:  W.  The  statute  does  not 
apply  to  such  a  case. 

The  omission  of  the  middle  or  initial  letter  of  the  defendant's 
name,  as  John  Doe  ;  when  the  actual  name  is  John  R,  Doe^  is  im- 
material ;  for  the  law  knows  only  one  christian  name. — 5  John  84. 
2  Caw.,  463;  1  Hill,  102. 

The  time  and  place,  when  and  where  the  defendant  is  required 
to  appear,   must  be   particularly  specified  in  the  summons. — 17 
Wend^  517. 

In  computing  the  time  for  a  return  of  a  summons,  one  day  is  to 
be  reckoned  inclusive,  and  the  other  exclusive,  that  is,  the  day  of 
issuing  the  summons  is  not  counted,  but  the  day  of  return  is.  A 
summons  issued  on  the  first  day  of  a  month,  cannot  be  made  re- 
turnable sooner  than  the  seventh,  nor  later  than  the  thirteenth. — 
Edw,  Treat,  2  ed.  25  ;  10  Wend,  422 ;  3  Denio,  12.  And  if  the 
thirteenth  day  is  Sunday,  it  cannot  be  made  returnable  later  than 
the  twelfth. — 7  Cow,,  147.  But  Sunday  is  not  to  be  included  in  the 
enumeration  where  the  time  limited  is  less  than  a  week. — 4  Pick, 
354  ;  2  Hill,  375  ;  7  Black,  479.  But  .in  11  Barh,  96,  the  court 
decided  that  in  computing  statute  time,  when  it  was  less  than  a 
week,  Sunday  was  to  be  included.  "  Sunday  is  always  counted  as 
one  of  the  days,  when  the  statute  has  declared  that  an  act  shall  be 
performed  within  a  given  number  of  days ;  whether  the  number 
of  days  specified  by  the  statute  is  longer  or  shorter  than  a  week. 
—See  13  Ad,  d:  Ell,,N,  S,  753  ;  2  Sandf,  131  ;  7  Cow,  147.     In 

9  W,  H,  dt  O.,  730,  the  statute  authorized  the  issuing  of  execution 
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at  the  expiration  of  eight  days  from  the  last  day  of  appearance, 
and  the  court  held  that  when  the  eighth  day  fell  on  Sunday,  exe- 
cution issued  on  the  Monday  following  was  regulilr.  During  the 
argument  of  that  case,  Martin,  B^  said  :  "the  case  of  Reg.  vs.  the 
Justices  of  Middlesex,  7  Jur.  396,  appears  to  he  precisely  in  point. 
One  of  the  questions  in  that  case  turned  upon  the  4  Geo,  4,  c.  95, 
5.  87.  The  turnpike  act  requires  the  notice  of  appeal  to  he  served 
within  BIX  days  after  the  cause  of  complaint ;  and  it  was  held  that 
the  conviction  heing  on  the  second  of  May,  service  of  the  notice 
of  appeal  upon  the  9th,  the  8th  being  Sunday,  was  not  .in  time." 

AVhen  the  computation  of  time  in  a  statute  is  to  he  from  the 
(late,  or  from  an  act  done,  the  day  of  the  date,  or  of  the  act,  is  ex- 
(•luded  from  the  computation. — 6  Cow,  659 ;  2  Ih,  605.  So  where 
a  statute  authorized  the  sale  of  goods  distrained  within  five  days 
after  the  taking,  it  was  held  that  the  days  must  he  calculated  in- 
clusively of  the  last,  and  exclusively  of  the  day  of  taking. — 13  Ad, 
d:  Ell,,  N,  /ST.,  753. 

In  the  construction  of  the  statutes  of  this  state,  unless  such  con- 
struction would  be  inconsistent  with  the  manifest  intention  of  the 
Legislature,  the  word  "month"  shall  be  construed  to  mean  a  cal- 
endar month;  and  the  word  "year"  a  calendar  year. — (7.  X., 
Sec.  2,  (10.) 

The  summons  is,  to  answer  the  plaintiff  in  a  plea  in  the  same 
summons  to  be  mentioned. 

In  debt  say,  "  in  a  plea  of  debt  for  dollars." 

In  covenant^  "  in  a  plea  of  breach  of  covenant,  to  his  damage, 
dollars." 

In  trespass,  "  in  a  plea  of  trespass,  to  his  damage,  one  hundred 
<l(>Ilars." 

In  assimipsit,  "  in  a  plea  of  trespass  on  the  case  upon  promises 
to  Lis  damage  three  hundred  dollars." 

In  trover,  and  all  actions  on  the  case,  "  in  a  plea  of  trespass  on 
the  case  to  his  damage,  dollars." 

A  variance  in  this  respect.,  between  the  summons  and  declara- 
tion, would  be  a  mere  matter  of  form,  and  should  not  be  recfarded. 
— 16  John,,  162.  And  even  the  entire  omission  of  the  statement 
of  tlie  plea,  will  be  of  no  importance. 
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All  writs,  process,  proceedings  and  records  in  any  court  within 
this  state,  shall  be  in  the  English  language,  (except  that  the  pro- 
per and  known  names  of  process,  and  technical  words,  may  be  ex- 
pressed in  the  language  heretofore  and  now  commonly  used,)  and 
shall  be  made  out  on  paper  or  parchment,  in  a  fair,  legible  charac- 
ter, in  words  at  length,  and  not  abbreviated  ;  but  such  abbreviations 
as  are  now  commonly  used  in  the  English  language,  may  be  used, 
and  numbers  may  be  expressed  by  Arabic  figures,  or  Roman  nu- 
merals, in  the  customary  manner, — (7.  L.  Sec.  4070. 

A  mistake  of  a  year  in  the  date  of  the  summonns  may  be 
amended ;  and  if  not  amended,  would  not,  even  if  the  defendant 
does  not  appear,  be  regarded  on  certiorari.    See  amendments. 

If  the  summons  (and  equally  so  of  all  process,)  claim  an  amount 
in  damages  exceeding  the  jurisdiction  of  the  Justice,  it  will  be 
void. — 4  Mich^j  347.  The  service  and  return  of  such  a  summons 
imposes  no  obligation  on  the  defendant  to  appear,  and  gives  the 
court  no  authority  to  proceed  in  the  suit.  Therefore,  if  the  defen- 
dant, in  such  a  case,  does  not  appear,  the  defect  is  not  cured,  al- 
though the  defendant  in  his  declaration  claim  damages  within  the 
jurisdiction  of  the  court.  But  if  the  defendant  appear  and  plead 
to  a  proper  declaration,  that  is,  one  claiming  damages  within  the 
jurisdiction  of  the  court,  tlie  objection  would  be  obviated. — 6 
Hill  J  35.  So,  if  the  declaration,  where  the  summons  is  right, 
claim  such  damages,  all  subsequent  proceeding  would  be  void. — 
5  Barb,  674.  But  when,  in  such  a  case,  the  parties  are  in  court, 
the  declaration  may  be  amended. — 4  DeniOj  670.  Bronson,  Ch.  J., 
in  that  case,  said  : — "  When  the  party  has  been  regularly  brought 
into  court,  and  is  present  when  the  motion  is  made,  I  see  no  good 
reason  why  the  pleadings  may  not  be  amended  in  a  point  touch- 
ing the  jurisdiction  of  the  court,  as  well  as  in  relation  to  any  other 
matter." 

If  the  summons  omit  to  state  any  amount  of  damages,  it  would 
probably  be  sufficient — 6  Ifill,  631 — or  might  be  amended. 

0/  Serving  the  Summons, 

A  summons  shall,  in  all  cases,  except  as  hereinafter  otherwise 
provided,  be  served  at  least  six  days  before  the  time  of  appearance 
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mentioned  therein ;  and  if  the  defendant  be  found,  it  shall  be  served 
by  reading  the  same  to  such  defendant,  and  (if  required  by  him) 
delivering  a  copy  thereof ;  but  if  the  defendant  shall  not  be  found, 
it  shall  be  sen-ed  by  leaving  a  copy  thereof  at  the  defendant's  last 
place  of  abode,  in  the  presence  of  some  one  of  the  family,  of  suit- 
able age  and  discretion,  who  shall  be  informed  of  it  contents, — C, 
L^  Sec.  3666. 

In  suits  against  corporations,  the  summons  is  sen  ed  by  leaving 
a  copy  thereof  with  the  president,  cashier  or  secretary,  or  other 
principal  officer  of  such  corporation,  or  by  leaving  such  copy  at 
the  banking  house  or  office  of  such  corporation ;  and  upon  return 
of  such  service  being  made,  such  corporation  shall  be  deemed  to 
be  in  court,  and  the  like  proceedings,  as  near  as  may  be,  shall 
thereupon  be  had,  as  in  cases  of  suits  between  individuals. —  C,  L^ 
Sec.  3701. 

When  the  action  is  against  a  railroad  company,  it  is  sufficient 
to  serve  it  upon  any  conductor  of  a  freight  or  passenger  train  of 
cars,  or  upon  any  weigh-master  at  any  station  or  depot  along  the 
line,  or  at  the  end  of  the  railroad  of  such  company ;  and  such 
service  shall  be  deemed  as  good  and  effectual  as  if  made  on  the 
officers,  stockholders  or  members,  or  either  of  tliem  of  said  com- 
pany.— C,  Z.,  Sec8.  4845,  4846.  In  suits  against  school  districts, 
it  is  served  by  leaving  a  copy  with  the  "  assessor  of  the  district." 
—C.  L.,  Sec.  2364. 

In  suits  against  school  districts,  the  summons  must  be  ser\'ed  "at 
least  eight  days  before  the  return  day  thereof." — C.  Z.,  Sec,  2364. 
In  such  cases,  a  different  mode  of  computing  tlie  time  of  service  is 
to  be  followed  from  ordinary  cases.  In  this  the  summons  must  be 
served  on  the  ninth  day  before  the  return  day,  in  all  others  on  the 
sixth  day  before  the  time  of  appearance.  Tlius,  if  in  each  case  the 
summons  is  returnable  on  the  twelfth  dav  of  the  month,  the  latest 
time  for  serving  it  against  the  district,  would  be  the  third,  and  in 
the  others  the  sixth. — 6  Wend.  137.  Fractions  of  a  day  in  the 
service  of  process,  are  not  regarded.  A  summons  returnable  on 
the  eighth  in  the  morning,  may  be  served  as  well  in  the  after- 
noon as  the  forenoon   of  the  second. — 10  Wend.  422. 

When  the  service  is  by  copy,  the  officer  should  leave  a  copy  of 
the  summons  endorsed  thus  :  "  Copy.  E.  R.,  Constable."     K  there 
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are  two  or  more  defendants,  although  they  reside  at  the  same 
place,  a  copy  should  be  left  for  each  of  them. — 5  Porter^  67. 

During  the  day  on  which  any  election  shall  be  hel<Lpur8uant  to 
the  provisions  of  law,  no  civil  process  shall  be  servedjn  any  elec- 
tor entitled  to  vote  at  such  election. — C,  L^  Sec.  118.  Vhc  statute 
extends  to  all  writs,  whether  original  or  judicial,  and  to  a  warrant 
or  summons,  by  which  a  man  is  called  into  court  to  answer  in  a 
civil  action  as  a  party ;  and  to  executions  aficainst  the  bodj/.  The 
service  of  an  execution  upon  the  property  of  a  defendant  is  not 
prohibited  by  it.— 20  Wejid,  681. 


Of  a  Return, 

The  constable  serving  the  summons  is  required  to  return  there- 
on, in  writing,  signed  by  him,  the  time  and  manner  of  executing 
the  same. — C.  Z.,  Sec.  3692. 


Beturn  of  Summons  Personally  Served. 

Personally  served,  June  10,  1858. 

Fees,  $  ,  Constable. 

Return  of  Service  by  Copy. 

Served  by  copy,  defendant  not  being  found,  June  10,  1858. 

,  Constable. 

The  omission  of  the  time  of  service,  would  not  be  an  objection 
to  the  jurisdiction  of  the  Justice,  when  the  service  was  personal ; 
the  error  would  be  available  only  in  a  proceeding  to  reverse  the 
judgment,  in  case  the  defendant  does  not  appear,  or  appears  and 
makes  the  objection. — 2  Hill^  51*7.  But,  notwithstanding  this  case> 
it  will  be  well  for  a  Justice  always  to  require  a  return  which 
will  show  a  proper  service. 

It  should  appear  by  the  return  of  a  summons  against  a  corpora- 
tion, in  what  manner  the  process  was  served ;  so  that  the  Justice 
may  be  able  to  determine  whether  it  was  served  on  the  proper  per- 
son.— 15  Barh,^  650.     To  give  a  Justice  jurisdiction  and  to  autho- 
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rise  him  to  render  judgment  against  an  absent  defendant,  there 
must  be  a  writ  showing  personal  ser^-ice  of  process, — 7  Barh^  457. 

Return  of  Summons  against  sex^eral  Persons, 

Personally  served  on  A.  B.,  and  by  copy  on  C.  D^  June  4,  1858, 
said  summons  not  ser\'ed  on  £.  Y^  the  other  defendant  named 
therein.  ^  Constable. 

It  is  not  necessary  to  notice,  in  this  return,  the  defendant  or  de- 
fendants upon  whom  no  service  was  made. — 13  Barh^  246. 

Upon  a  summons  against  several,  a  return  that  it  was  served  on 
the  defendant^  without  naming  which  would  be  void. 

Previous  to  the  provisions  of  the  fifteenth  section,  if  a  summons 
was  not  personally  ser>'ed  and  the  defendant  did  not  appear,  an- 
other summons  would  have  issued,  and  so  on  until  a  personal  ser- 
vice was  had  or  the  defendant  had  appeared.  When  there  were 
several  defendants,  if  there  was  a  personal  service  on  one  only,  or 
one  upon  whom  the  process  has  been  served  by  copy,  or  not  in 
any  manner,  appeared,  there  was  no  provision  for  issuing  a  second 
summons,  but  the  plaintiff  must  proceed  to  trial. — Cow,  Treat.  Sd 
ed.j  511,  549;  Udw.  Treat.,  2d  ed.  120.  By  said  section  fifteen, 
if  it  appear  by  the  return  of  the  counstable  that  the  summons  was 
not  personally  served,  and  the  defendant  shall  not  appear  on  the 
return  day  thereof,  the  plaintiff  may  thereupon  take  out  a  new 
summons  against  the  defendant  in  continuation  of  his  suit,  return- 
able not  less  than  three,  nor  more  than  twelve  davs  from  the  date 
thereof,  which  shall  be  served  at  least  two  days  before  the  time  of 
appearance  mentioned  therein,  and  if  such  summons  be  returned 
that  the  defendant  cannot  be  found  after  diligent  enquiry,  the 
plahitiff  may,  in  further  continuation  of  his  suit,  have  an  attach- 
ment against  the  defendant  in  actions  upon  contract,  on  filing  an 
aflSdavit  as  to  the  amount  claimed  to  be  due,  and  executing  a  bond 
as  in  other  cases. — C,  Z.,  Sec.  3667. 

By  this  section  the  law  remains  unaltered,  except  to  allow  the 
plaintiff,  in  action  upon  contract,  in  case  a  sole  defendant  is  not 
personally  served,  and  dees  not  appear,  or  if  none  of  several  defen- 
dants are  thus  served  and  appear  to  issue  a  summons  returnable 
in  the  time  and  returned  in  the  manner  specified  in  the  section, 
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upon  which  if  returned  not  personally  served  upon  the  sole  defen- 
dant, or  upon  none  if  several,  and  none,  where  there  arc  several, 
appear,  to  obtain  an  attachment.  The  return  to  this  summons 
would  be  insufficient,  if  in  the  ordinary  form ;  it  should  be,  it  would 
seem,  in  the  very  words  of  the  statute.  If,  however,  the  return 
shall  be  insufficient  under  this  section,  but  should  be  suflScient  up- 
on a  long  summons,  another  long  summons  may  be  issued,  and  so 
onward  until  personal  service  shall  bo  had  upon  some  of  the  de- 
fendants, or  there  shall  be  an  appearance  by  some  of  them. 

The  affidavit,  in  such  cases,  should  be  entitled  in  the  cause. 

A  second  summons  should  be  issued  within  a  reasonable  time 
after  the  return  of  the  first,  in  order  to  be  a  continuation  of  the 
suit ;  and  it  would  be  advisable,  if  not  necessary,  to  issue  it  on  the 
day  of  the  return  of  the  first  summons. — See  1  Wend.  210. 

Z,  Of  a  Warranty  the  Service  and  Betuni. 

The  plaintiff  in  actions  arising  out  of,  or  founded  upon  contract, 
shall  be  entitled  to  a  warrant,  upon  filing  with  the  Justice  an  affi- 
davit made  by  the  plaintiff,  of  some  one  in  his  behalf,  that  the 
plaintiff  has  good  reason  to  believe, 

1;  That  plaintiff  has  a  demand  against  the  defendant  for  money 
collected  by  him  as  a  public  officer ;  or, 

2.  That  the  plaintiff  has  a  demand  against  the  defendant  for 
damages  arising  from  the  misconduct  or  neglect  of  the  defendant 
in  any  professional  employment  or  public  office;  or, 

3.  That  there  was  fi'aud  or  breach  of  trust ;  or  that  defendant 
does  not  reside  in  this  State,  and  has  not,  for  one  month  immediate- 
ly preceding  the  tirne  of  making  the  ajypUcation, — C,  Z.,  Sec,  3  6*71. 

That  paiii  of  this  subdivision  authorizing  a  warrant  against  a  non- 
resident of  the  State  seems  to  conflict  with  §33,  Art.  6,  of  the  con- 
stitution. That  section  declares  that  "  no  person  shall  be  imprison- 
ed for  debt  arising  out  of  or  founded  on  a  contract,  express  or  im- 
plied, except  in  cases  of  fraud,"  <fcc.  This  section  would,  probably, 
apply  as  well  to  non-residents  iis  to  residents  of  the  State. 

In  a  recent  case,  the  Supreme  Court  strongly  intimated  that  this 
part  of  the  subdivision  is  unconstitutional  and  therefore  void. 
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Form  of  Affidavit 
County,  ss.  A.  B.,  of  the  township  of in  said 


county,  being  duly  sworn,  says  that  he  has,  as  he  has  good  reason 
to  believe,  a  demand  not  exceeding  hundred  dollars,  ari- 

sing out  of  {pr^  founded  upon)  a  contract,  against  C.  D.,  against 
whom  he  applies  for  process  by  warrant,  for  money  collected  by  the 
said  C.  D.,  as  a  Justice  of  the  Peace,  for  him  the  said  A.  B. 

A.  B. 
Subscribed  and  sworn  to,  this                day  of  1858,  be- 
fore me,                                                                 ,  Justice. 

The  statute  requires  the  filing  of  the  affidavit  with  the  Justice. 
A  paper  is  said  to  be  filed  when  it  is  delivered  to  the  proper  officer, 
and  by  him  received  to  be  kept  on  file. — Bouv.  L,  Die,  Tit,  "'FileP 

A  warrant  can  in  no  case  Issue,  except  upon  an  affida\dt ;  that  is, 
a  written  declaration  upon  oath.  The  affidavit  should  not  be  en- 
titled, in  any  cause,  for  until  the  process  is  issued,  there  is  no  suit  in 
existence.  It  is  not  essential  that  the  affidaint  should  be  signed  by 
the  deponent.  If  the  witness  be  sworn  and  the  Justice  take  down 
and  certify  the  testimony,  it  is  a  sufficient  affidavit. — 8  John,^  540 ; 
3  Denio^  60. 

The  form  of  the  oath  to  the  affidavit  may  be  as  follows  :  "  You 
do  that  the  contents  of  this  affidavit  by  you  subscri- 

bed are  true."  If  the  pereon  is  conscientiously  opposed  to  taking 
an  oath,  he  is  permitted,  instead  of  swearing,  solemnly  and  sincere- 
ly to  affinn,  under  the  pains  and  penalties  of  peijury. — (7.  Z.,  Sec. 
4335. 

In  all  cases  on  application  for  a  warrant  under  the  third  subdi- 
\ision  of  section  nineteen,  the  person  applying  therefor,  shall,  by 
affidavit,  show  the  facts  and  circimistances  within  the  knowledge 
of  the  person  making  such  affidavit,  constituting  the  grounds  of 
the  application,  whereby  the  Justice  may  tlic  better  judge  of  the 
necessity  and  propriety  of  issuing  such  warrant. — (7.  Z.,  Sec,  3673. 

In  all  cases  within  this  section,  that  is,  where  fraud  or  breach  of 
tnist  is  alleged,  the  facts  and  circumstances  establishing  the  fraud 
or  breach  of  trust,  must  be  stated  in  the  affidavit;  the  &e//c/of  the 
person  making  the  affidavit  will  not  be  sufficient.     Tlie  plaintiff 
own  belief  is  neither  a  fact  nor  circumstance  upon  which  the  Jus- 
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tice  can  exercise  his  judgment.  It  is  not  sufficient  that  the  plain- 
tiff is  satisfied  of  the  unlawful  acts  or  intentions  of  the  defendant. 
The  Justice  must  be  satisfied,  and  he  must  be  so  satisfied  from 
proof  of  facts  and  circumstances ;  not  the  belief  of  any  one.  Facts 
must  be  shown  to  the  Justice  which  shall  leave  no  reasonable 
doubt  on  his  mind  that  the  defendant  has  committed  a  fraud  or 
breach  of  trust.  It  is  not  enough  that  the  affidavit  is  satisfactory 
to  the  plaintiff.  The  Justice  must  be  satisfied,  and  has  no  right  to 
be  satisfied,  unless  upon  legal  proof;  proof  of  facts  and  circum- 
stances, not  belief  alone. — 14  Wend,^  237;  13  lb.,  46.  Nor 
would  an  affidavit  be  sufficient  which  stated  positively  that  the  de- 
fendant had  committed  the  fi-aud  or  breach  of  trust,  if  it  omitted 
to  state  the  fects  and  circumstances.  The  affirmant  may  honestly 
believe,  and  thus  affirm  it  in  general  terms ;  whereas,  if  called  to 
state  the  facts  and  circumstances  upon  which  he  reached  the  con- 
clusion, the  Justice  (being  thus  enabled  to  exercise  his  judgment 
in  the  matter),  might  well  differ  from  him. — 21  Wend.,  672.  It 
is  sufficient,  however,  to  swear  to  the  party's  belief  of  the  ground 
upon  which  the  application  is  made,  if  the  facts  and  circumstances 
constituting  the  ground  of  the  application,  arc  set  forth,  and  are 
sufficient. — 20  Wend,,  145.  All  the  facts  and  circumstances  must 
be  set  forth  in  the  affidavit ;  any  deficiency  in  this  respect  cannot 
be  supplied  by  proof  or  a  verbal  statement. — 13   Wend.,  404.     ^  *  ^^ 

The  proof  must  establish  at  least  a  j^ima  facie  case  of  a  fraud 
or  breach  of  trust,  or  the  Justice  should  not  issue  a  warrant.  Un- 
less such  a  case  is  made  out  by  the  affidavit,  the  whole  proceeding 
would  be  void,  and  the  Justice  a  trespasser. 

The  affidavit  must  also  state  that  the  demand  is  founded  upon 
judgment  or  contract. — 6  Wend,,  533.   JS^ZJ 

In  actions  other  than  those  founded  on  judgment  or  contract, 
the  plaintiff  shall  be  entitled  to  a  warrant,  if  he  or  some  person  in 
his  behalf  shall  make  and  file  with  the  Justice  an  affidavit  specify- 
ing the  nature  of  the  demand,  and  containing  a  statement,  that  the 
defendant  has  good  reason  to  believe  either, 

1.  That  the  defendant  hjw  committed  a  trespass,  or  other  wrong, 
to  the  damage  of  the  plaintiff;  or, 

2.  That  the  defendant  has  incurred  a  penalty  or  forfeiture  by 
the  violation  of  some  law  of  this  State,  which  tlie  pei^son  filing 
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sach  affidavit  has  a  right  to  prosecute  in  the  name  of  the  people  of 
this  State,  or  otherwise. — C.  L^  Sec,  3672. 

In  this  section,  and  also  in  some  others,  the  word  ^  defendant" 
was  inserted  after  the  final  passage  of  the  bill,  instead  of  the  word 
"deponent."  This  error  does  not  affect  the  section.  It  is  to  be 
read  and  acted  upon  as  if  the  latter  word  were  inserted  and  the 
former  omitted.  When  the  language  of  a  statute,  or  of  a  section 
of  it,  is  explicit,  leading  to  no  absurd  resultSy  courts  must  be  gov- 
erned by  the  obWous  meaning  and  import  of  the  terms  used. — 5 
Porter  J 105.  The  intent  of  a  statute,  as  collected  from  an  examina- 
tion of  the  whole  and  all  its  parts,  will  prevail  over  the  limited  im- 
port of  particular  terms,  and  control  its  strict  letter,  when  the  letter 
would  tend  to  possible  injustice  and  contradictions. — 5  lb,  547  ;  1 
Kenfs  Com,,  462. 

Affidavit  in  case  of  Tort, 

County,  ss.  A.  B.  being  duly  sworn  says,  that  he  has, 
as  he  has  good  reason  to  believe,  a  just  cause  of  action  against  C. 
D.  of  the  township  of  in  said  county,  against  whom  he 

applies  for  process  by  warrant,  for  converting  and  disposing  of  one 
ox,  of  the  value  of  one  hundred  dollars,  or  under,  of  the  goods  and 
chattels  of  this  deponent.  A.  B. 

Subscribed  and  sworn  to  before  me,  this               day  of 
1858.  ,  Justice. 

A  warrant  shall  be  directed  to  any  constable  of  the  county  in 
which  the  Justice  issuing  the  same  resides,  and  shall  command 
such  constable  to  take  the  defendant  and  bring  him  forthwith  be- 
fore siich  Justice,  to  answer  the  plaintiff  in  a  plea  to  be  mentioned 
therein,  and  shall  require  him,  after  he  shall  have  arrested  the  de- 
fendant, to  notify  the  plaintiff  or  prosecutor  of  the  arrest. — C,  Z., 
Sec,  3674. 


State  of  Michigan,  , 

'  ^  ss. 


Form  of  the   Warrant, 

County  of  ) 

To  any  Constable  of  said  County — Greeting, 
In  the  name  of  the  people  of  the  State  of  Michigan,  you  are 
herebv  commanded  to  take  and  brinor  him 
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forthwith  before  me,  the  undersigned,  a  Justice  of  the  Peace  of 
the  township  of  in  said  county,  to  answer 

in  a  plea  of  trespass  on  the  case,  to  his  damage  one  (or  three) 
hundred  dollars ;  and  after  you  shall  have  arrested  the  defendant, 
do  you  notify  the  plaintiff  thereof.  And  have  you  then  there  this 
precept.  Hereof,  fail  not  at  your  peril.  Given  under  my  hand,  at 
the  township  aforesaid,  the  day  of  1 85 

f  Justice. 

Of  the  Service  of  the   Warrant. 

A  warrant  shall  be  served  by  arresting  the  defendant  and  bring- 
ing him  forthwith  before  the  Justice  issuing  the  same ;  but  if  such 
Justice,  on  the  return  thereof,  shall  be  absent,  or  unable  to  hear  or 
try  the  cause,  or  if  it  shall  appear  by  tlie  affidavit  of  the  defendant, 
tliat  such  Justice  is  a  material  witness  in  his  behalf  on  the  trial  of 
the  cause,  the  constable  shall  take  the  defendant  before  some  other 
Justice  of  the  same  township  or  city,  if  there  be  one  therein  quali- 
fied to  try  the  same,  and  if  not,  then  before  some  other  Justice  in 
an  adjoining  city  or  township,  who  shall  take  cognizance  of  the 
cause,  and  proceed  thereon  as  if  the  warrant  had  been  issued  by 
him. — C.  Z.,  Sec,  3675. 

The  defendant  must  be  actually  arrested  and  brought  personally 
before  the  Justice  on  a  warrant,  or  the  Justice  will  have  no  juris- 
diction in  the  cause,  and  all  the  proceedings  will  be  void. — 9  (7om?., 
61. 

Senators  and  Representatives  in  Congress  are  privileged  from 
arrest  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace, 
during  their  attendance  at  the  session  of  their  respective  houses, 
and  in  going  to  and  returning  from  the  same. —  Const.  U.  S.  Art. 
1,  8.  6.  Senators  and  Representatives  of  this  State  are,  except  as 
above  mentioned,  privileged  from  arrest,  and  are  not  subject  to  any 
civil  process,  during  the  session  of  the  Legislature,  nor  for  fifteen 
days  next  before  the  commencement  and  atlter  the  termination 
of  each  session. —  Const.  Mich.,  Art,  4,  s,  6.  No  officer  of  the 
Senate  or  House  of  Representatives,  while  in  actual  attendance 
upon  the  duties  of  his  office,  is  liable  to  arrest  on  civil  process. 
—  C,  L.,  Sec,  17.  All  officers  of  the  several  courts  of  record  are 
liable  to  arrest,  and  may  be  held  to  bail  in  the  same  manner  as 
other  pereons,  except  during  the  actual  sitting  of  any  court  of 
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which  they  are  officers ;  and  when  sued  with  any  other  person, 
such  officers  are  liable  to  arrest,  and  may  be  held  to  bail  as 
other  persons,  during  the  sitting  of  the  court  of  which  they  are 
officers;  but  no  attorney,  solicitor  or  counsellor  is  exempt  from 
arrest  during  the  sitting  of  the  court  of  which  he  is  an  officer, 
unless  he  is  employed  in  some  cause  pending  and  then  to  be 
heard  in  such  court. — C,  Z.,  Sec,  4072.     Attorneys,  <kc.,  are  not 
privileged  from  arrest  while  at  home,  although  thereby  they  are 
prevented  from  attending  court — 4  Wend,^  204.     No  female  can  be 
imprisoned  on  any  process  in  any  civil  action. — C.  L^  Sec,  4483. 
Every  person  connected  with  a  cause,  and  attending  in  the  course 
of  it,  whether  compelled  to  attend  by  process  or  not,  such  as 
parties,  bail  is  exempt  from  arrest,  while  going  to,  attending  and 
returning  from  court. — Arch,  Prac,  vol,  1,  69.     The  privilege  of 
witnesses,  at  common  law,  was  the  same.     Now,  by  statute,  every 
person  duly  and  in  good  faith  subpoenaed  as  any  witness  to  at- 
tend any  court,  officer,  or  commissioner,  auditor  or  referees,  or 
summoned  to  attend  any  judge,  officer,  commissioner,  in  any  case 
where  the  attendance  of  such  witness  may  by  law  be  enforced 
by  attachment,  or  by  warrant,  shall  be  exonerated  from  arrest 
in  any  civil  suit,  while  going  to  the  place  where  he  shall  be  re- 
quired to  attend,  while  remaining  in  attendance  as  such  witness, 
and  while  returning  therefrom. — C.  L^  Sec,  4299. 

The  court  or  officer  before  whom  any  person  shall  have  been 
subpoenaed  in  good  faith  to  attend  as  a  witness,  shall  discharge 
such  witness  from  any  arrest  made  in  violation  of  the  last  sec- 
tion ;  and  if  such  court  shall  have  adjourned  before  such  arrest, 
or  before  application  for  such  discharge  was  made,  any  judge  of 
such  court  shall  have  the  same  power  to  discharge  such  witness, 
—Ih,  Sec,  4300. 

Every  justice  of  the  supreme  court,  and  supreme  court  com- 
missioner, shall  have  the  like  authority  to  discharge  any  wit- 
ness arrested  contrary  to  the  foregoing  provisions. — Ih.  Sec.  4301. 

Every  arrest  of  a  witness,  made  contrary  to  the  foregoing  pro- 
visions) shall  be  absolutely  void,  and  shall  be  deemed  a  contempt 
of  the  court  issuing  the  subpania;  and  every  pereon  making  or  pro- 
curing such  arrest,  shall  be  responsible  to  the  witness  arrested 
for  three  times  the  amount  of  damages  which  shall  be  found 
by  the  jur}',  and  shall,  also,  be  liable  to  an  action  at  the  suit  of 
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the  party  who  subpoBBaed  such  witness,  for  the  loss,  hindrance 
and  damage  sustained  by  him  in  consequence  of  such  arrest. — 
Ih,  Sec.  4302. 

But  no  sheriflf  or  other  officer  or  person  shall  be  so  liable, 
unless  the  person  claiming  an  exemption  from  arrest,  shall,  if 
required  by  such  sheriff  or  officer,  make  an  affidavit,  stating, 

1.  That  he  has  been  legally  subpoenaed  as  a  witness,  to  at- 
tend before  some  court,  officer,  auditors,  referees,  or  commis- 
sioners, -specifying  such  court,  officer,  auditors,  referees,  or  com- 
missioners, the  place  of  attendance,  and  the  cause  in  which  he 
shall  have  been  subpoenaed:  and, 

2.  That  he  has  not  been  subpoenaed  by  his  own  procurement, 
with  intent  to  avoid  the  service  of  any  process.  Which  affida- 
vit may  be  taken  by  such  officer,  and  when  so  taken,  shall  ex- 
onerate such  officer  from  all  liability  for  not  making  such  ar- 
rest—/&.  Sec,  4303. 

By  this  statute,  a  witness  would  not  be  privileged  from  ar- 
rest unless  he  had  been  served  with  a  subpoena,  and  is  attend- 
ing as  a  witness. — 4  Hill^  59. 

When  an  arrest  only  is  prohibited  by  law,  the  service  of  a 
summons  would  not  be  illegal;  but  when  service  of  process  is 
forbidden,  it  would  include  a  summons. 

The  officer  is  authorized  by  the  warrant  to  arrest  only  the 
person  named  in  the  warrant.     He  must,  at  his  peril,  take  care 
that  he  arrest  no  other  person  but  such  as  is  described  in  the 
warrant ;  for  if  he  arrest  C.  D.  upon  a  warrant  against  A.  B., 
C.  D.  may  maintain  an  action  for  false  imprisonment  against  the 
officer,  even,  although  he  be  the  person  actually  intended  to  have 
been  arrested,  but  by  mistake  is  misdescribed  as  A.  B.  in  the  war- 
rant—  Wend.j  319.     If,  however,  a  fictitious  name  has  been  in- 
serted, the  arrest  of  the  person  intended  will  be  justified. — Ante,  p, 
17.    If  a  person,  whose  real  name  is  William,  is  asked,  before  pro- 
cess against  him,  whether  his  name  is  not  John,  and  he  says  it  is, 
he  cannot  maintain  trespass,  for  he  shall  not  be  allowed  to  avail 
himself  of  the  mistake  which  he  himself  occasioned. — 3  Camp,^ 
110. 

The  arrest  must,  as  a  general  rule,  be  made  by  the  officer  to 
whom  the  warrant  is  directed,  or  by  the  person  deputized  for  that 
purpose.    It  is  not  necessary,  however,  that  the  oQcer  to  whom 
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the  warrant  i*  directed,  should  be  the  person  who  actually  makes 
the  arrest,  or  even  within  sight  when  the  arrest  is  made ;  but  he 
must  be  acting  in  the  arrest ;  he  cannot  go  upon  other  business  or 
stay  at  home  and  send  a  third  person  to  make  it. — 10  John^  85. 

Tlie  arrest  may  be  made  at  any  time  after  the  issuing  of  the 
warrant.  It  must  not,  however,  be  made  on  Sunday,  or  it  will  be 
void. — (7.  L,  Sec.  1678  ;  3  Mich.,  280.  But  after  escape,  without 
tlie  assent  of  the  oflScer,  the  defendant  may  be  re-taken  on  Sunday. 
— 7  Jokn.j  155.  Where,  by  the  contrivance  of  the  plaintiff's  at- 
torney, a  party  had  been  arrested  on  Sunday  on  criminal  process, 
for  the  purpose  of  effecting  his  arrest  on  civil  process,  and  he  was 
detained  in  custody  till  Monday,  and  then  arrested  on  the  civil 
process,  the  court  ordered  him  to  be  discharged  out  of  custody. — 
8  B,  d:  (7.,  769.  And  where  a  defendant  was  seized  on  Sunday, 
and  detained  till  next  morning,  and  then  arrested  upon  process  out 
of  the  Exchequer,  it  was  held  that  the  arrest  was  void,  and  could 
not  be  made  good,  even  by  a  subsequent  assent. — 1  Anst,  85. 
A  defendant  who  has  been  brought  into  the  State  on  a  criminal 
charge,  is  not  exempt  from  arrest,  unless  the  criminal  proceed- 
ing is  merely  a  pretext  to  bring  him  within  the  power  of  civil 
process. — 10  Wend.,  636  ;  1  Benio,  666. 

The  arrest  may  be  made  at  any  place  within  the  county. — 
C.  L^  Sec.  575.  No  man  can  be  arrested  in  his  own  house,  if 
the  outer  door  be  shut.  The  officer  cannot  break  open  an  outer 
door  or  window  of  the  defendant's  house  to  make  an  arrest ; 
but  after  he  has  obtained  peaceable  admission  at  the  outer  door, 
he  may  break  open  an  inner  door,  even  if  it  be  the  door  of  a 
lodger, — 1  Cowp.,  1, — after  requesting  admittance. — 3  B.  dt  (7., 
223.  But  this  privilege  is  confined  to  the  defendant's  dwelling 
house,  and  does  not  extend  to  a  store,  barn,  or  any  out-house 
disconnected  from  the  dwelling-house  and  forming  no  part  o^ 
the  curtilage. — 16  John.,  287.  And  it  extends  only  to  the  dwell- 
ing-house of  the  defendant;  for  if  he  be  in  the  house  of  a  stran- 
ger, the  officer,  after  demand  and  reftisal  of  admission,  may  break 
open  the  outer  door  to  arrest  him.  But  an  officer  cannot  justify 
breaking  the  door  of  the  house  of  a  stranger  upon  suspicion  that 
the  defendant  is  there;  he  is  justified  or  not  by  the  event;  if 
the  defendant  was  actually  in  the  house,  the  officer. is  protected; 
otherwise,  not. — 6  Taunt.,  246.    li,  after  the  defendant  is  arrested^ 
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he  escape  into  a  house,  the  officer  will  be  justified  in  breaking,  even 
the  outer  door,  to  re-take  him. — 10  Werid^  300.  [See  further  on 
this  subject,  as  to  serving  executions.] 

The  arrest  is  usually  made  by  actual  seizure  of  the  person ;  but 
any  touching,  however  slight,  of  the  defendant's  person,  is  sufficient 
for  this  purpose;  and  where  the  officer  had  laid  hold  of  the  defend- 
ant's hand  as  he  held  it  out  of  the  window,  it  was  deemed  sufficient, 
— 1  VentriSj  396.  But  the  manner  of  arrest  is  not  confined  to  cor- 
poreal seizure ;  the  law  is  well  settled,  that  no  manual  touching  of 
the  body,  or  actual  force  is  necessary  to  constitute  an  arrest  and 
imprisonment.  It  is  sufficient  if  the  party  be  within  the  power  of 
the  officer  and  submits  to  the  arrest. — 1  Wend^  215 ;  6  C,dF.y114. 
Where  the  officer  entered  the  room  in  which  the  defendant  was, 
and  locked  the  door,  telling  him  at  the  same  time  that  he  arrested 
him,  the  court  held  it  to  be  a  good  arrest. — Hardw,,  304,  Mere 
words,  however,  such  as  telling  a  man  you  arrest  him,  or  the  like, 
cannot,  of  themselves,  amount  to  an  arrest. — 6  Mod,,  173.  If  the 
officer  says,  "  I  arrest  you,"  and  the  party  runs  away,  it  is  no  es- 
cape ;  but  if  the  party  acquiesce  in  the  arrest,  and  goes  with  the 
officer,  it  will  be  a  good  arrest. — 1  C,  <t  P.,  153.  Where  a  sheriff's 
officer,  having  a  warrant  to  arrest  a  party  for  debt,  w^^ent  to  the 
party  and  read  his  warrant  to  him,  told  him,  that  as  he  knew  him, 
he  would  take  his  word,  but  that  he  must  give  bail,  and  then, 
having  taken  a  fee,  proceeded  to  the  party's  attorney  to  let  him 
know  it,  for  bail  to  be  put  in,  it  was  held  that  it  was  no  ar- 
rest—3  a  dt  p.,  464. 

The  remarks  of  Co  wen,  J.,  in  Connah  vs.  Hale,  23  Wend,, 
462,  illustrate  this  question.  He  says :  "  In  the  consideration 
of  trespass,  what  distinction  is  better  settled  than  that  between 
actual  force  and  implied  or  constructive  force.  A.'s  horse  steps 
over  the  imaginary  line  of  his  farm  dividing  it  from  B.'s.  A. 
may  himself  be  sued  as  having  forcibly  broken  the  close,  even, 
though  there  was  no  fence.  So  of  mere  words.  Thus  in  the 
language  of  Abbott,  Ch.  J.,  'If  a  person  send  for  a  constable 
and  give  another  in  charge  for  felony,  and  the  constable  tell  the 
party  charged,  he  must  go  with  him,  on  which  the  other,  in  order 
to  prevent  the  necessity  of  actual  force  being  used,  expresses  his 
readiness  to  go,  and  does  actually  go,  this  is  an  imprisonment,  and 
gives  the  party  thus  consenting  to  go,  an  action  of  false  imprison- 
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ment.' — Pocock  vs.  Moore,  1  By.  <k  Moody,  321 ;  Blssell  vs.  Gold, 
1  Wendell,  210,  215,  5.  P.  Again,  by  Best,  Cli.  J.,  'I  should 
think  it  an  imprisonment  if  a  constable  told  me  that  I  must  go 
to  Union  Hall ;  for  I  should  know  that  if  I  refused,  he  would  com- 
pel me.  I  think  it  amounts  to  a  trespass.' — Chinn  vs.  Morris,  2 
Carr.  <t  Payne,  361.  The  distin«;tion  is  between  an  apparent  act 
of  authority  and  a  request ;  as  if  an  officer  having  civil  process,  out 
of  respect  to  the  party  or  the  company,  merely  request  him  to 
come  to  him,  or  to  fix  his  time  and  go  and  give  bail ;  he,  cither, 
going  off  and  paying  no  heed  to  the  request,  or  afterwards  volun- 
teering to  give  bail.  In  the  latter  cases,  trespass  against  the  per- 
son cannot  be  sustained. — Russen  vs.  Lucas,  1  Ry.  d:  Moody,  26 ; 
Berry  vs.  Adamson,  6  Bam.  d:  Cress.,  528.  No  dominion  is  here 
exercised ;  and  the  person  never  was  in  the  officer's  custody." 

The  assent  of  the  officer  to  the  escape  of  the  defendant  whom 
he  has  arrested  upon  a  warrant,  does  not  prevent  the  officer  from 
re-taking  him  or  arresting  him  anew. — 10  Wend.,  615. 

A  regular  officer  is  not  bound  to  exhibit  his  authority  or  pro- 
cess when  he  arrests  a  defendant;  but  a  special  deputy  must. — 10 
Wend.,  516;  2  Hill,  86.  But  after  the  party  has  been  arrested, 
the  officer,  if  required^  is  bound  to  inform  him  of  the  substance  of 
the  warrant.  And  even  before  the  arrest,  the  officer  should,  in 
some  manner,  make  known  that  he  comes  in  his  official  character, 
or  he  may  be  lawfully  resisted. — 2  Hill,  86. 

It  is  not  necessary  to  justify  the  arrest,  that  the  officer  should 
have  the  warrant  actually  with  him  at  the  time  of  the  arrest ;  it  is 
sufficient  that  it  is  in  his  possession. — 2  Hill,  86 ;  Quere  See.  10, 
Ad.  d*  Ell.  N.  S.  301. 

Any  sheriff,  deputy  sheriff,  coroner  or  constable,  may  require 
suitable  aid  in  the  service  of  process  in  civil  or  criminal  cases,  in 
preserving  the  peace,  or  in  apprehending  or  securing  any  person 
for  felony  or  breach  of  the  peace,  when  such  officer  may  have 
power  to  perfoim  such  duty;  and  when  any  such  officer  shall 
find. resistance  made  against  the  execution  of  any  process,  or  shall 
have  good  reason  to  believe  that  such  resistance  will  be  made,  he 
may  take  the  power  of  the  county,  and  proceed  therewith  in  proper 
person  to  execute  such  process. — C.  L.,  Sec.  422. 

The  constable  cannot  take  security  for  the  appearance  of  the  de- 
fendant before  the  justice;  and  such  security,  if  taken,  would  be  void. 
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Of  the  Return  of  a  Warrant, 

TJpon  making  the  arrest,  the  officer  is  forthwith  to  bring  the 
defendant  before  the  justice  who  issued  the  warrant,  or  if  he  be 
abiient  or  unable  to  try  the  cause,  or  if  it  shall  appear  by  the  affi- 
davit of  the  defendant,  that  such  justice  is  a  material  witness  in  his 
behalf,  on  the  trial  of  the  cause,  &c.,  before  some  other  justice  of 
the  same  city  or  township.  But  if  there  be  none  there,  disin- 
terested or  qualified  to  try  the  cause,  then  before  some  other 
justice  in  an  adjoining  tow^nship. — C,  Z.,  Sec,  3675.  Although 
the  statute  requires  this  to  be  done  forthwith^  it  means  that  the 
officer  shall  do  it  as  soon  as  he  reasonably  can.  If  the  time  bo 
unseasonable,  as  in  the  night,  or  if  there  is  danger  of  a  present 
rescue,  the  officer  may  secure  the  defendant  in  a  house  or  other 
safe  place,  until  the  next  day,  or  such  times  as  it  may  be  rea- 
sonable to  take  him  before  the  justice. — 5  liep,^  696.  He  cannot 
delay  taking  the  defendant  before  the  justice,  to  give  the  plain- 
tiff an  opportunity  to  collect  his  witnesses. — 6  D,  d:  R.^  623. 
So,  if  the  justice,  who  issued  the  warrant,  is  unable  to  try  the 
canse,  the  officer  has  a  right  to  detain  the  defendant  for  a  rea- 
sonable time,  while  making  a  bona  fide  effort  to  find  a  magis- 
trate to  hear  it. — 10  Wend^  615.  Where  the  justice,  upon  the 
defendant  being  brought  before  him  after  calling  the  parties,  de- 
clared  himself  unable  to  try  the  cause,  and  directed  them  to  go 
before  another  justice,  it  was  held  that  the  proceeding  did  not 
preclude  the  officer  from  taking  the  defendant  before  another 
justice. — Ihid,  The  defendant  must  be  ojctually  arrested  and 
brought  personally  before  the  justice;  this  is  essential  to  the 
jurisdiction  of  the  justice.  If  it  is  not  done,  a  judgment  by  con- 
fession, rendered  upon  the  warrant,  though  upon  a  return  regu- 
lar upon  its  face,  of  the  defendant  as  in  custody,  and  made  by 
a  person  regularly  authorized  for  that  purpose,  will  be  coram  mm 
judice^  and  void ;  and  all  persons  acting  under  it  will  be  trespass- 
ers.— 9  Cow,y  61 ;  see  19  John,^  39. 

The  officer  is  required  to  notify  the  plaintiff  of  the  arrest. — Ante 
p,  34.  This  provision  is  somewhat  vague,  and  in  some  cases  may 
be  attended  with  difficulty,  as  when  the  plaintiff  resides  at  a  dis- 
tance from  the  justice,  or  the  place  where  the  arrest  is  made.    If 

the  plaintiff  resides  oat  of  the  county,  the  constable,  of  course, 
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would  not  be  required  to  go  out  of  the  county  to  give  him 
notice.  But  if  he  resides  in  the  county,  it  would  seem  that  it 
would  be  the  duty  of  the  constable  to  give  him  notice.  How 
the  notice  is  to  be  given,  whether  personal  or  by  leaving  a  no- 
tice at  his  dweUing-house,  or  place  of  abode,  in  his  absence; 
and  whether  the  notice  is  to  be  given  by  the  constable  in  per- 
son or  by  a  messenger,  or  by  a  notice  in  writing,  are  questions 
somewhat  doubtful.  Probably,  however,  a  notice  in  writing  from 
the  constable,  sent  by  a  third  person,  and  served  by  delivering  it 
to  the  plaintiff,  or  by  leaving  it  at  his  dwelling-house  or  place  of 
abode,  in  his  absence,  would  be  suflScicnt,  if  the  constable  could 
not  conveniently  do  it  in  person.  This  would  seem  to  be  suflBcient 
from  necessity,  for  it  is  apprehended  that  the  constable  would  not 
be  justified  in  carrying  the  defendant  to  a  remote  part  of  the 
county,  in  order  to  notify  the  plaintiff;  and  he  cannot  leave  the 
defendant  in  the  custody  of  another  person,  while  he  goes  to 
notify  the  plaintiff. 

It  would  be  proper,  in  all  cases,  when  the  defendant  does  not 
reside  near  the  justice,  that  he  should  authorize  some  person  who 
doesy  to  attend  to  the  suit  for  him,  and  give  the  constable  infor- 
mation thereof,  and  in  such  case,  notice  of  the  arrest  to  such  per- 
son would  be  sufficient. — Edw,  Treaty  57. 

The  officer  is  required  to  return,  upon  the  warrant,  in  writing, 
signed  by  him,  the  time  and  manner  in  which  he  executed  the 
same,  and  whether  he  has  or  has  not  notified  the  plaintiff — 
C.  Z.,  Sec,  3692 — and  may  be  in  this  form : 

"  I  have  this  day  arrested  the  within  named  defendant,  and  have 
him  before  the  court  in  custody;  plaintiff  notified.    June  6th,  1858. 
Fees,  $0,50.  A.  B.,  Constable." 

In  case  the  defendant  is  taken  before  some  Justice  other  tlian 
the  one  who  issued  the  warrant,  it  would  seem  necessary  that  the 
reason  of  it  should  be  mentioned  in  the  return. 

After  the  defendant  is  brought  before  the  Justice,  he  is,  in  law, 
still  in  the  custody  of  the  officer  until  the  Justice  direct  his  release. 
If  the  cause  is  adjourned  by  the  defendant,  he  is  to  continue  in 
the  custody  of  the  officer  who  made  the  arrest  during  the  time  of 
adjournment)  unless  he  gives  the  security  required  in  case  of  ad- 
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joomment — See  adjournment.  The  justice  is  required  by  the 
statute  to  proceed  to  hear,  try  and  determine  the  cause,  at  the 
time  the  defendant  is  brought  before  him,  or  within  three  days 
thereafter,  unless  the  parties  agree  to  allow  a  longer  time,  or  there 
be  an  adjournment. — C  Z.,  Sec,  3676.  In  case  the  plaintiff  was 
not  notified  of  the  arrest  by  the  officer,  the  Justice  might  allow  a 
reasonable  time  for  tliat  purpose.  So,  a  reasonable  time  should  be 
allowed  the  plaintiff  to  make  his  arrangements  for  the  trial ;  and 
until  the  expiration  of  such  time,  the  Justice  ought  not,  in  either 
case  to  discharge  the  defendant  from  custody. 

Form  of  Affidavit  on  the  return  of  a  Warrant  that  the  Justice  is 

a  material  Witness. — Ante.  p.  S6. 

Justices'  Gonrt, 
O-B— 

adsm. 

N —  S — .         J  County,  ss.    0 —  B — ,  the  defend- 

ant in  this  cause,  being  duly  sworn,  saith  that  H.  R.,  Esquire,  the 
Justice  of  the  Peace  by  whom  the  warrant  in  the  said  cause  was 
issued,  is  a  material  witness  in  behalf  of  this  deponent  on  the  trial 
of  said  cause,  and  that  he  cannot  safely  proceed  to  the  trial  of  said 
cause,  without  the  testimony  of  the  said  H:  R.  O —  B — . 

Sworn  before  me, 
May  16,  1849, 

H —  R — ,  Justice  of  the  Peace. 

It  will  be  noticed  that  this  affidavit  can  be  made  by  the  defend- 
ant only. — Ante^  p.  35.  By  section  8776,  the  defendant  may,  by 
his  affidavit,  cause  the  suit  to  be  transferred  to  another  Justice. — 
Post^  Ch,  4.  In  no  case  can  the  plaintiff  remove  the  cause  from 
the  Justice  who  issued  the  process. 

4.  Of  Attachments^  the  Service  and  Return. 

Of  issuing  an  Attachment, 

Any  plaintiff  shall  be  entitled  to  an  attachment  against  a  defend- 
ant in  any  action  founded  on  a  judgment  or  on  a  contract,  express 
or  implied,  if  such  plaintiff  or  some  person  in  his  behalf  shall  make 
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and  file  with  the  Justice,  an  affidavit  specifying  as  near  as  may  be, 
the  amount  due  to  the  plaintiff,  and  containing  a  further  statement, 
either  that  the  defendant  (deponent)  knows,  or  has  good  reason  to 
believe,  either 

1.  That  the  defendant  has  assigned,  disposed  o^  or  concealed,  or 
is  about  to  assign,  dispose  of;  or  conceal,  any  of  his  property,  with 
the  intent  to  defraud  his  creditors ;  or, 

2.  That  he  is  about  to  remove  any  of  his  property  from  the 
county  in  which  such  application  is  made,  or  from  the  coimty  where 
the  defendant  resides,  with  the  like  intent ;  or, 

3.  That  he  fradulently  contracted  the  debt,  or  incurred  the  obli- 
gation, respecting  which  the  suit  is  brought ;  or, 

4.  That  the  defendant  has  absconded,  to  the  injury  of  his  credit- 
ors, or  does  not  reside  in  this  State,  and  has  not  resided  therein, 
for  one  month  immediately  preceding  the  time  of  making  the  ap- 
plication.— (7.  Z.,  Sec.  3670. 

It  is  immaterial  in  what  state  or  county  a  judgement  may  have 
been  rendered  ;  the  statute  is  not  confined  to  judgments  rendered 
in  this  State.  Tlie  demand  upon  which  the  attachment  is  required 
must  be  against  the  debtor  personally,  and  not  as  executor,  &c. 

Although  the  statute  does  not  rcquii'e  the  application  for  an  at- 
tachment to  be  in  writing,  it  would  be  well  that  it  should  be. 

Form  of  Application  for  an  Attachment. 

To  Esquire,  one  of  the  Justices  of  the  Peace  of 

the  township  of  in  the  county  of 

I,  A —  B — y  do  hereby  apply  to  you  to  issue  an  attachment  in 
my  favor  (or,  "in  favor  of  E —  F — .,")  against  the  goods  and  chat- 
tels of  C—  D— .  Bated,  &c.  A.  B. 

A  creditor  is  not  authorized  to  resort  to  attachment,  when  there 
are  joint  liabilities,  without  all  the  defendants  are  non-residents,  or 
have  absconded,  or  are  otherwise  subject  to  process  of  attachment 
So  long  as  one  joint  contractor  resides  within  the  jurisdiction  of 
the  court,  who  can  be  personally  served  with  process,  the  creditor 
must  seek  his  remedy  in  the  mode  pointed  out  by  other  statutes. 
Ham,  {Ohio)  Rep,  140. 
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The  afBdavit  must  also  state  that  the  demand  is  founded  upon 
judgment  or  upon  contract. — 6  Wend^  633,  It  is  only  in  such 
cases  that  an  attachment  can  issue. 


Form  of  an  Affidavit  to  obtain  an  Attachment, 

County,  88.     A.  B.,  being  duly  sworn,  saith  that  there  is 
justly  due  to  this  deponent,  (or  to  )  from  C.  D.,  upon  ex- 

press (or  "implied")  contract,  (or  "upon  a  judgment,")  the  sum 
of  dollars,  as  near  as  this  deponent  can  estimate  the  same  ; 

and  that  the  said  C.  D.,  as  this  deponent  knows  (or,  as  this  depon- 
ent has  good  reason  to  believe,)  is  about  to  remove  his  property 
from  the  said  county  of  in  which  the  said  re- 

ffldea,  with  intent  to  defraud  his  creditors.  A.  B. 

Sworn  and  subscribed  to,  before  me,  ) 
this  day  of  185     .       )     .  ,  J.  P. 

The  preceding  form  of  affidavit  can  be  readily  adapted  to  the 
other  cases  mentioned  in  the  statute  authorizing  the  issue  of  the  writ. 

The  manner  of  administering  the  oath  to  the  affidavit,  preparing 
and  filing  it,  is  the  same  as  ante  p.  32,  in  regard  to  affidavits  for 
warrants. 

In  all  cases  of  attachment,  the  plaintiff  shall,  before  issuing  the 
attachment,  file  with  the  Justice  a  bond  to  the  defendant,  in  the 
penal  sum  of  two  hundred  dollars,  with  sufficient  sureties,  to  be 
approved  by  the  Justice  in  writing  thereon,  signed  by  him,  con- 
ditioned to  pay  the  defendant  all  damages  and  costs  he  may  sustain  by 
reason  of  the  issuing  of  the  attachment,  if  the  plaintiff  shall  fail 
to  recover  judgment  in  such  suit,  and  if  the  plaintifis  demand  shall 
exceed  one  hundred  dollars,  the  penalty  of  such  bond  shall  be 
double  the  amount  of  such  demand. —  C,  Z.,  Sec,  3677. 

A  regular  bond  must  be  given ;  a  covenant  in  the  same  terms  as 
the  condition  of  the  bond  is  required  to  be,  w^ould  not  be  a  com- 
pliance with  the  statute. — 1  Denioj  184.  It  will  be  observed 
that  the  bond  must  be  executed  by  more  than  one  surety. 

Form  of  Bond. 

Know  all  men  by  these  presents,  that  we  A.  B.,  E.  F.,  and  L.  M. 
are  held  and  firmly  bound  unto  0.  D.,  in  the  sum  of  two  hundred 
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dollars,  if  the  demand  exceed  $100,  doable  the  amoont  of  the 
demand,)  to  be  paid  to  the  said  C.  D.,  or  to  his  certain  attorney, 
executor,  administrators,  or  assigns ;  to  which  payment  veil  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators, jointly  and  seTerally  by  these  presents.  Sealed  with 
our  seals.     Dated  the  day  of  185 

Whereas,  application  has  been  made  by  the  above  bounden 
to  Esquire,  a  Justice  of  the  Peace  of  the  township  of 

in  the  county  of  .    for  an  attachment  against  the  goods 

and  chattels  of  the  said  C.  D.,  in  favor  of  the  said  A.  B. : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  said  A.  B.  shall  pay  the  said  C.  D.  all  damages  and  costs  he, 
the  said  C.  D.,  may  sustain  by  reason  of  the  issuing  of  the  said  at- 
tachment, if  the  said  A.  B.  shall  fail  to  recover  judgment  in.  said 
suit,  then  this  obligation  to  be  void,  otherwise  of  force. 

Sealed  and  delivered  )  YL.  S.^ 

in  presence  of  >  L.  S.' 

. )  [L.  s; 

I  approve  of  and  as  sureties  in.  the 

within  (or  "foregoing")  bond.    April,  185 

J.  P. 

No  bond,  deed  of  conveyance,  or  other  contract  in  writing, 
signed  by  any  party,  his  agent  or  attorney,  shall  be  deemed  inval- 
id for  want  of  a  seal  or  scroll  affixed  thereto  by  such  party. — C. 
X.,  Sec,  4550. 

Formerly,  an  essential  defect  in  a  bond  to  obtain  an  attachment 
would  have  rendered  the  proceedings  void,  and  the  Justice  and 
plaintiff  would  have  been  trespassers  in  taking  the  property  upon 
the  attachment. — 3  Cow^  206.  Now,  the  only  remedy  in  such  a 
case  would  be  to  move  to  set  aside  the  proceedings,  which  the 
plaintiff  could  prevent  by  amending  the  bond  given  or  executing  a 
new  one. — 20  Wend,,  673.  TMicnever  a  bond  is  or  shall  be  re- 
quired by  law  to  be  given  by  any  person,  in  order  to  entitle  him 
to  any  right  or  privilege  conferred  by  law,  or  to  commence  any 
proceeding,  it  shall  not  be  necessary  for  such  bond  to  conform  in 
all  respects  to  the  fonn  thereof  prescribed  by  any  statute,  but  the 
same  shall  be  deemed  sufficient  if  it  conform  thereto  substantially, 
and  do  not  vary  in  any  matter  to  the  prejudice  of  the  rights  of  the 
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party  to  whom  or  for  whose  benefit  such  bond  shall  have  been 
given. —  C,  L^  Sec.  4542.  And  whenever  such  bond  shall  be  de- 
fective in  any  respect,  the  court,  officer  or  body  who  would  be  au- 
thorized to  receive  the  same,  or  to  entertain  any  proceedings  in 
consequence  of  such  bond,  if  the  same  had  been  perfect,  may,  on 
the  application  of  all  the  obligore  therein,  amend  the  same  in  any 
respect,  or  may,  on  the  application  of  the  persons  required  to  give 
such  bond,  allow  a  new  one  to  be  substituted  in  the  place  thereof 
bearing  date  at  the  time  when  such  bond  was  required  to  be  given, 
and  such  bond  shall  thereupon  be  deemed  valid  from  the  time  o  f 
the  execution  of  such  defective  bond. — lb.,  Sec.  4543. 

The  bond  given  on  suing  out  the  attachment  extends  to  the  Jinal 
determination  of  the  cause  ;  if  the  judgment  rendered  by  the  Jus- 
tice for  the  plaintiff,  is  not  sustained  on  appeal,  an  action  may  be 
maintained  upon  the  bond. — 21  Wend.,  270.  In  an  action  upon 
it,  the  measure  of  damages  is  not  the  niere  taxable  costs  in  the  at- 
tachment suit;  the  obligee  may  recover  his  damages  at  large,  for 
the  seizure,  detention  and  deterioration  of  his  goods,  his  time  and 
trouble  in  defending  the  suit,  expense  of  employing  counsel,  &c. 
— Cow.  Treat,,  2d  ed.,  998.  But  if  the  defendant  in  the  attach- 
ment suit  has  continued  in  possession  of  the  property  levied  upon, 
and  it  is  not  shown  that  he  has  been  subjected  to  CQsts,  he  is  en- 
titled to  nominal  damages  only. — 25  Wend.,  383.  The  obligators 
in  such  a  bond  are,  when  the  plaintiff  has  failed  to  recover  judg- 
ment, jmma/ariV,  liable  for  the  value  of  the  property  attached. 
But  where  the  plaintiff  obtained  another  attachment,  upon  which  the 
property  was  taken,  judgment  obtained  and  the  property  sold  on  the 
execution  issued  there  on,  it  was  held  that  this  might  be  shown  to  re- 
uce  the  damg^es.  "It  was  still  the  defendant's  property,  notwith- 
standing the  seizure  on  the  first  attachment,  and  as  such,  was  liable 
to  be  taken  on  the  second  attachment." — 3  Denio,  246.  In  this  case 
there  was  merely  a  failure  to  recover  a  judgment ;  there  was  no 
rregularity  which  made  the  seizure,  under  the  first  attachment, 
void  ;  had  there  been,  the  property  could  not  have  been  taken  up- 
on the  the  second  attachment  in  favor  of  the  plaintiff — 17  Wevd., 
92 — ^though  it  would,  probably,  be- otherwise  if  the  attachment 
had  been  in  favor  of  a  third  person, — 21  Ibid.  394 — and  regu- 
lar. 

Every  attachment  shall  state  the  amount  claimed  by  the  plain- 
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tiff,  and  shall  command  any  constable  of  the  county  in  wbich  the 
Justice  resides,  to  attach  so  much  of  the  goods  and  chattels  of  the 
defendant  (except  such  as  are  exempt  by  law  from  execution,)  as 
will  be  sufficient  to  satisfy  such  demand,  and  safely  keep  the  same 
to  satisfy  any  judgment  that  may  be  recovered  by  the  plaintiff  in 
such  attachment,  and  to  return  the  same  at  a  time  therein  to  be 
specified,  not  less  than  six  nor  more  than  twelve  days  from  the  date 
thereof. — C.  L^  Sec.  3678. 

Form  of  Attachment, 

Stats  of  Michigan,  ) 

Count}/,      J 

To  aiiy  Constable  of  said  County — Greeting  : 

Whereas,  application  has  been  made  to  me,  Esquire, 

one  of  the  Justices  of  the  Peace  of  the  township  of  in 

said  county,  for  an  attachment  in  favor  of  against  the 

goods  and  chatties  of  for  the  sum  of  dollars, 

due  to  the  said  ,  upon  express  contract,  from  the  said 

being  the  amount  claimed  by  the  said  ,  and 

the  requisite  affidavit  having  been  made  and  filed  with  me,  and  a 
bond  with  sufficient  sureties  having  been  made  and  executed,  and 
filed  with  me ;  therefore, 

In  the  name  of  the  People  of  the  State  of  Michigan,  you  are 
commanded  to  attach  so  much  of  the  goods  and  chatties  of  the  said 

(excepting  such  as  are  exempt  by  law  fi-oin  execution) 
as  will  be  sufficient  to  satisfy  said  demand;  and  safely  keep  the  same, 
to  satisfy  any  judgment  that  may  be  recovered  by  the  said 
And  do  you  return  this  attachment  to  me,  the  said  Justice,  at 

in  the  township  of                   in  :aid  county,  on  the 
day  of                  instant,  (or  next)  at         o'clock  in  the  noon. 

Qiven  under  my  hand,  at  the  township  aforesaid,  the  day 

of  185  ,  Justice. 

A  Justice  may  amend  an  attachment,  even  after  serving  and 
return,  by  inserting  the  amount  of  the  debt  sworn  to  by  the  appli- 
cant.— 14  Wend.^  230. 

Of  the  Service  of  an  Attachment. 
The  constable  serving  such  attachment,  shall  execute  the  same 
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at  least  six  days  before  the  return  thereof,  by  seizing  so  much  of 
the  goods  and  chattels  of  the  defendant  within  his  county  as  shall 
be  sufficient  to  satisfy  the  demand  and  costs,  and  malting  an  inven- 
tory thereof,  and  serving  a  copy  of  such  attachment  and  inventory 
upon  the  defendant,  if  he  can  be  found  "within  the  county. — C.  Z., 
Sec.  3679. 

Serving  the  Attachment, 

In  order  to  make  a  valid  attachment  of  the  property,  the  officer 
must  have  the  actual  possession  and  custody,  or  control  of  it. — 6 
Wend.  157.  But  it  is  not  necessary  that  every  article  should  be 
taken  hold  of.  If  the  officer  is  in  view  of  the  whole,  with  the 
power  of  actually  seizing  them,  it  is  sufficient. — 12  Mass.,  495. 
The  rules  as  to  the  service  of  an  attachment,  are  the  same  as 
govern  in  the  serving  of  an  execution. 

What  property  may  he  Attached. 

The  attachment  is  to  be  served  on.  "  the  goods  and  chattels  of 
the  defendant,  except  such  as  are  exempt  by  law  from  execution,^' 
that  is,  articles  which  are  strictly  termed  "  goods  and  chattels.'*  In 
3  Mich.  Rep.  119,  the  question  was  discussed  whether  the  interest 
of  a  mortgagor  in  personal  property  mortgaged  could  be  taken  on 
an  att€u:hmentj  although  he  was  entitled  to  possession  of  the  pro- 
perty by  agreement  with  the  mortgagee,  and  before  condition  broken. 
Martin,  J.,  referring  to  the  statute  authorizing  the  sale  of  a  mort- 
gagor's interest  on  execution,  says,  '^  the  directions  and  provisions 
of  this  statute  clearly  assume  that  such  right  or  interest  can  only 
be  sold  upon  final  process.  The  seizure  by  attachment  is  alto- 
gether different  in  its  nature;  it  being  a  seizure  upon  mesne  pro- 
cess, and  not  necessarily  accompanied  by  a  right  to  execution  and 
sale." 

Goods  in  the  Custody  of  the  Late. 

While  goods  are  in  the  custody  of  an  officer,  by  virtue  of  a  levy 
made  on  attachment  or  other  process,  no  other  officer  can  levy  up- 
on them.-5  Mass.^  271, 13  /&.  114.    But  an  officer  who  has  seized 
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property  under  an  attachment  or  execution,  so  long  as  he  is  in  the 
actual  or  constructive  possession  of  the  property,  may  attach  it 
again  at  the  suit  of  the  same  or  another  plaintiff.  In  the  first  case, 
the  oflScer  who  first  levied  has  the  actual  and  exclusive  control 
over  the  property,  it  is  in  the  custody  of  the  law,  no  other  officer 
can  seize  it  under  another  writ,  for  in  order  to  attach  he  must  law- 
fully take  possession  of  them,  and  this  he  cannot  do.  This  right 
or  immunity  extends  over  property  in  the  hands  of  the  bailee  of 
the  oflScer  or  a  receiptor — 14  Masa^  269 — or  one  who  has  execu- 
ted a  bond  to  re-deliver  the  property.  A  change  in  the  law  in  this 
respect,  has  been  made  by  the  iiifra  section  3087,  by  which  different 
attachments  of  the  same  property  may  be  made ;  the  subsequent 
attachments  may  be  served  on  the  property  in  the  hands  of  the 
oflScer,  and  subject  to  the  prior  attachment.  The  course  of  pro- 
ceeding on  attachments,  simultaneous  and  successive  under  the  pres- 
ent law,  will  be  considered. 

Simultaneous  Attachments. 

"WTien  several  attachments  are  delivered  to  the  same  oflRcer  at 
the  same  time,  they  must  probably  bo  served  at  the  same  time. 
In  such  cases,  the  distribution  of  the  avails  of  the  property  is  not 
in  proportion  to  the  amount  claimed  in  the  writs,  but  according 
to  the  number  of  them,  each  being  entitled  to  an  equal  share; 
but,  if  the  share  of  any  plaintiff  shall  be  more  than  sufiicient  to 
satisfy  his  demand,  the  overplus  must  be  appropriated  to  any  other 
of  the  demands  which  is  not  fully  paid  by  its  distributive  share. 
—13  Mass^  629;  14  Pick^  414;  2  Cusk^  111  ;  1  (7omj.,  215. 
The  rule  would  be  the  same  in  case  of  simultaneous  service  by 
different  oflScers. — 13  Mass.^  524;  17  Pick.^  289. 

Successive  Attachments, 

When  there  are  several  attachments  against  the  same  defendant 
in  the  hands  of  the  same  officer,  they  shall  be  executed  in  the 
same  order  in  which  they  were  received  by  the  oflScer. — C,  X., 
Sec,  3686. 

Different  attachments  of  the  same  property  may  be  made,  and 
one  inventory  shall  be  sufficient ;  the  lien  of  the  attachments  shall 
be  in  the  order  in  which  they  were  ser\'ed,  and  the  subsequent  at- 
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tacbments  shall  be  served  on  the  property  as  in  the  hands  of  the 
officer,  and  subject  to  the  prior  attachment;  the  justice  who 
issued  the  attachment  having  the  priority  of  lien,  shall  deter- 
mine all  questions  as  to  priority  of  liens  on  property  attached. 
— lb.  Sec.  368Y. 

When  \t  is  intended  to  levy  an  attachment  upon  property  al- 
ready attached,  in  an  officer's  custody,  it  is  advisable  to  deliver  the 
writ  to  such  officer  to  be  executed  by  him,  when  it  will  hold  the 
surplus,  after  satisfying  the  previous  attachment,  or  the  whole,  if 
the  first  attachment  should  be  discharged.  In  such  case  no  overt 
act  on  the  part  of  the  officer  is  necessary  to  effect  the  second  levy, 
but  a  return  of  it  on  the  writ  will  be  sufficient. — 16  Mas8.y  181 ; 
10  iV.  jy.,  9.  If  the  property  is  in  the  possession  of  a  receiptor, 
the  officer  must  also  give  him  notice,  with  directions  to  hold  it 
to  answer  the  second  writ.  The  bailee  may  decline  to  hold  the 
property  for  the  security  of  the  last  attachment,  and  may  return  it 
to  the  officer. — 10  i\r.  ff^  0.  It  has  been  held  that  an  officer  who 
has  permitted  the  property  to  go  into  the  hands  of  a  receiptor,  can- 
not return  a  levy  upon  an  attachment  in  another  suit  without  an 
actual  seizure,  because  the  court  held  that,  in  such  case,  he  had  no 
constructive  possession. — 9  Mass.,  258.  But,  the  officer,  after  com- 
mitting the  property  to  the  custody  of  the  receiptor,  who  has  per- 
mitted the  property  to  go  again  into  the  hands  of  the  general 
owner,  (the  debtor,)  cannot  attach  it  upon  another  writ  without  a 
new  seizure. — 11  Pick,  525.  Nor,  in  such  cause,  can  he  hold  the 
receiptor  responsible  beyond  the  amount  of  the  debts  upon  which 
it  was  attached,  prior  to  the  time  when  the  receiptor  parted  with 
the  possession.-=-10  iT.  £[.,  13. 

If  the  second  attachment  is  in  the  hands  of  an  officer,  other 
than  the  one  who  served  the  process,  it  must  be  served  on  the 
property  as  in  the  hands  of  the  first  officer,  and  subject  to  the 
prior  attachment. — (7.  Z.,  Sec,  3687.  The  last  officer  cannot 
take  the  property  from  the  possession  of  the  one  who  first  at- 
tached it. 

The  entry  in  the  docket  allowed  by  Section  3687  may  be  in 
this  form ; 

Attachments  having  been  issued  and  served  on  the  goods  and 
chattels  of  the  defendant,  at  the  times,  in  favor  of  the  parties,  and 
in  the  order  following : 
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Far  ties,     \Amt.  of  judgment  and  costs. \  When  attachment  served. 

A.  B.  w.  C.  D. 
R  F.  v$,  C.  D. 

$45,(JU 
36,00 

November  1st,  18^8. 
November  4th,  1858. 

I,  R.  S^  the  justice  who  Issued  the  attachment,  haring  the  pri- 
ority of  lien^  do  find  that  the  priorities  exist,  and  said  judgments 
are  entitled  to  be  satisfied  out  of  the  property  attached  by  said 
attachments,  in  the  order  above  set  forth. 

If  the  defendant  cannot  be  found  within  the  county,  the  constable 
shall  leave  a  copy  of  the  attachment  and  inventory,  certified  by 
him,  at  the  last  place  of  residence  of  the  defendant,  if  there  be 
any  such  place  within  the  county,  and  if  not,  then  by  leaving 
the  same  with  any  person  in  whose  possession  such  goods  and 
chattels,  moneys  or  eflfecta,  may  be  found. — C,  L^  Sec,  3680. 

It  is  the  practice,  especially  where  the  parties  are  numerous, 
for  the  constable  to  make  his  inventory  of  the  property  attached 
on  a  separate  piece  of  paper,  and  to  annex  a  copy  of  it  by  a 
wafer,  or  otherwise,  to  the  attachment,  also  to  the  copy  of  it. 
— Cow,  Treaty  2d  ed,,  521.  It  is  sufficient  to  endorse  upon 
the  copy  of  the  attachment  left  with  the  defendant,  as  follows : 

"  Copy.    ,  Constable."     The  copy  of  the  inventory  to  be 

returned  with  the  attachment,  or  annexed  to  the  copy  of  the 
attachment  ser\'cd  upon  the  defendant,  may  be  in  this  form : 

"  Copy  of  an  inventory  of  goods  and  chattels  this  day  seized  by 
me,  by  virtue  of  the  annexed  attachment,  {or  if  it  be  the  copy  to  be 
served  on  the  defendant^  by  virtue  of  an  attachment  of  which  the 
annexed  is  a  copy): 

One  horse,  ^  One  cow. 

Two  hogs,  One  axe. 

July  1,  1858.  ,  Constable. 

The  officer  must  not  only  seize  the  goods,  but  he  must  also 
make  the  inventory,  and  serve  or  leave  a  copy  of  it  and  of  the 
attachment,  six  days  at  least  before  the  return  day  of  the  attach- 
ment— C,  X.,  Sec,  3679. 

If  it  do  not  appear  from  the  return  of  the  attachment  that  prop- 
erty has  been  taken  upon  it,  and  there  is  no  garnishee,  the  pro- 
ceedings upon  it  are  at  an  end. 
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Disposition  of  the  Property  after  the  Service  of  the  Writ, 

In  order  to  maintain  the  lien  created  by  the  attachment,  the 
officer  must  in  some  form,  bj  himself  or  another,  retain  the 
custody  of  the  property,  to  prevent  the  operation  of  a  second 
attachment — 11  Mass^  318.  To  preserve  an  attachment  of  per- 
sonal property,  the  officer  must  continue  in  possession  of  it,  either 
by  himself  or  a  keeper ;  and  mere  notice  that  an  attachment  was 
made  of  the  articles  is  not  enough  tA  prevent  a  second  attach- 
ment of  the  same  articles. — 4  Cush^  430. 

No  goods  or  chattels  attached  shall  be  removed  by  the  consta- 
ble, if  a  bond  be  executed  and  delivered  to  him  by  any  person, 
with  sufficient  surety,  to  be  approved  by  such  constable,  in  a 
penalty  at  least  double  the  sum  stated  in  the  attachment  to  have 
been  sworn  to,  conditioned  that  such  goods  and  chattels  shall  be 
produced  to  satisfy  any  execution  that  may  be  issued  on  any  judg- 
ment that  shall  be  recovered  by  the  plaintiff  upon  such  attachment ; 
and  thereupon  the  officer  shall  deliver  the  property  attached  to  the 
person  executing  the  bond. — C,  Z/.,  Sec.  3681. 

Bond  to  prevent  the  removal  of  property  attached. 

Know  all  men  by  these  presents,  that  we  and 

are  held  and  firmly  bound  unto  {the  ojfficer^s  name^) 
in  the  sum  of  {at  least  double  the  sum  stated  in  the  attachment  to 
have  been  sworn  to)  dollars,  to  be  paid  to  the  said  {the  officer)  or 
to  his  certain  attorney,  executors,  administrators  or  assigns;  to 
which  payment  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators^  jointly  and  severally,  firmly  by 
these  presents.     Sealed  with  our  seals.    Dated  the  day 

of  1858. 

The  condition  of  this  obligation  is  such,  that  if  certain  goods 

and  chattels,  to  wit :  one  lumber  wagon,  <!bc.,  (enumerate  all  the 

articles  attached)  which  have  been  seized  by  the  above  named 

a  constable  of  the  township  of  in  the 

county  of  by  virtue  of  an  attachment  issued  by 

Esquire,  a  Justice  of  the  Peace,  of  the  township 
of  in  the  county  of  in  favor  of 

against  {or,  the  above  bounden  ) 
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shall  be  produced  to  satisfy  any  execution  that  may  be  issued 
upon  any  judgment  that  shall  be  recovered  by  the  plaintiff  upon 
the  said  attachment,  then  this  obligation  to  be  void,  otherwise  of 
force. 

Signed,  sealed  and  delivered  [L.  S.] 

in  presence  of  [L.  S.] 

Form  of  Approval. 

I  approve  of  as  surety  in  the  within  bond.         1858. 

,  Constable. 

The  statute  does  not  require  the  approval  of  the  oflSccr  to  be  in 
writing,  yet  it  is  advisable  that  it  should  be  done  so ;  the  mere 
acceptance  of  the  bond  would  be  a  sufficient  approval.  For  the 
purpose  of  ascertaining  the  sufficiency  of  the  surety,  tlie  officer  is 
authorized  to  administer  an  oath  to  the  person  offered  as  surety. 
—C.  X.,  Sec.  4626. 

The  officer,  instead  of  taking  a  bond,  is  at  liberty,  if  he  see  fit, 
to  take  a  receiptor  of  the  property. — 12  Wend.,  563. 

The  giving  of  the  bond  does  not  operate  to  discharge  the  goods 
from  the  lien  of  the  attachment ;  they  still  remain  in  the  custody 
of  the  law.— 20  Wend.,  238. 

In  an  action  upon  such  bond,  the  plaintiff  is  not  required  to 
show  the  facts  necessary  to  give  jurisdiction  to  the  justice. — 3 
Denio,  569;  seel  Denio,  184;  7  Barb.,  253. 

If  any  person,  other  than  the  defendant,  shall  claim  any  goods 
or  chattels  attached  by  a  constable,  he  may,  after  such  seizure, 
and  at  any  time  before  execution  shall  have  been  issued  upon 
the  judgment  obtained  on  such  attachment,  execute  a  bond  to 
the  plaintiff,  with  sufficient  sureties,  to  be  approved  by  the  con- 
stable, or  by  the  justice  who  issued  the  attachment,  in  a  penalty 
double  the  value  of  the  property  attached,  conditioned  that  in  a 
suit  to  be  brought  on  such  bond,  within  three  months  from  the 
date  thereof,  such  claimant  will  establish  that  he  was  the  owner 
of  the  goods  seized,  at  the  time  of  the  seizure ;  and  in  case  of  his 
failure  to  do  so,  that  he  will  pay  to  such  plaintiff  the  value  of  the 
property  attached,  with  interest. — C.  L.,  Sec.  3682. 
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Bond  by  Claimant  of  Property  Atta>ched. 

Know  all  men  by  these  presents,  that  we  and 

are  held  and  firmly  bound  unto  {the  plaintiff)  in  the  sum  of 
{double  the  value  of  the  property  attached)  dollars,  to  be  paid  to 
the  said  or  to  his  certain  attorney,  executors, 

administrator  or  assigns;  to  which  payment  well  and  truly  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our 
seals.    Dated  the  day  of  1858. 

Whereas,  certain  goods,  to  wit :  (enumerate  all  the  articles  at- 
tached) were  on  the  day  of  1858, 
seized  by  constable,  by  virtue  of  an  attachment 
issued  by  Esquire,  a  Justice  of  the  Peace  of  the 
township  of  in  the  county  of  in 
favor  of  the  above  named  against 
And  whereas,  the  above  bounden  claims  the  said 
goods  as  his  property. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if, 
in  a  suit  to  be  brought  on  this  obligation  within  three  months 
from  the  date  hereof,  the  said  shall  establish  that 

he  was  the  owner  of  the  said  goods  at  the  time  of  the  said 
seizure;  and  in  case  of  his  failure  to  do  so,  if  the  said 

shall  pay  the  value  of  the  said  goods  and  chattels, 
with  interest,  to  the  said  plaintiff,  then  this  obligation  to  be  void, 
otherwise  of  force. 

Signed,  sealed  and  delivered   ')  PL.  S 1 

in  the  presence  of  I  ,        fl^  g  i 

.     J  [L.  S.] 

I  approve  of  and  as  sureties  in 

the  above  {or^  within)  bond.    Dated  June         1858. 

,  Constable,  above  named. 

The  sureties  in  this  bond  may  be  approved  either  by  the  con- 
stable or  the  justice.  The  remarks  in  relation  to  this  subject  witli 
regard  to  the  next  preceding  bond,  apply  to  this. — Ante.  p.  54. 
One  surety  is  suflScient  in  that  bond;  in  this  there  must  be  at 
least  two. 


1 
I 
I 
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There  is  a  difficulty  in  ascertaining  the  amoant  of  the  penalty 
of  this  bond.  ^  How,  and  in  what  manner  is  the  constable  to  get 
at  the  value  of  the  property  !  The  statute  makes  no  provision  on 
this  subject.  In  other  cases  similar  to  tMs,  as  in  the  action  of  re- 
plevin for  instance,  the  officer  is  authorized  to  administer  an  oath 
to,  and  examine  witnesses,  in  order  to  ascertain  the  value.  No 
anthority  of  that  kind  is  given  here.  Without  it  an  oath  admin- 
istered bv  the  constable  would  be  nuiyatorv,  and  no  indictment  for 
peijnry  would  lie  upon  it;  and  hence  that  coarse  should  not  be 
adopted.'  I  know  of  no  other  way,  than  for  the  constable  to 
satisfy  himself  of  the  value,  by  advising  with  persons  of  judg- 
ment, or  otherwise,  as  he  may  see  fit,  and  then  to  double  that 
value,  and  insert  it  in  the  bond  by  way  of  penalty.  J£  the  sureties 
should  then  refuse  to  execute  the  bond,  he  might,  undoubtedly, 
remove  the  property." — Cow.  Treat.,  2d  ed.,  519. 

Upon  either  of  the  bonds  aforesaid,  being  executed  and  de- 
livered to  the  constable,  he  shall  deliver  up  the  property  seized 
by  him,  to  the  obligor,  in  such  bond. — C,  L.,  Sec,  3683. 

In  an  action  upon  a  bond,  under  section  3682,  the  plaintiff  is 
not  required  to  prove  that  the  justice  had  jurisdiction  to  issue  the 
attachment — 3  Denio,  185 — but  if  the  defendant  should  show  that 
the  attachment  was  void,  the  plaintiff  could  not  recover. — 1  DeniOj 
184. 

The  attachment,  after  being  actually  levied,  is  a  valid  lien  on 
the  goods,  and  has  preference  over  any  execution  or  attachment 
issued  out  of  any  court,  whether  of  record  or  not,  which  has  not 
been  previously  levied. — (7.  L.^  Sec.  4458.  The  lien  continues 
until  after  judgment  and  execution  is  regularly  obtained,  and 
ceases  on  the  issuing  of  the  execution  and  a  levy  by  virtue  of 
it,  or  the  elapsing  of  a  reasonable  time  after  the  execution  is 
issued  to  make  a  levy. — 10  e/oAn.,  131 ;  20  Wend.,  248.  If  after 
having  obtained  judgment,  the  plaintiff  does  not  take  out  and  pro- 
ceed upon  an  execution  with  all  due  diligence,  he  loses  his  prefer- 
ence.— 10  John.,  129. 

Of  the  Return  of  an  Attachment. 

The  constable  serving  the  attachment  is  required  to  return 
thereon,  in  writing,  signed  by  him,  the  time  and  manner  of  exe- 
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cuting  the  same — (7.  2/.,  Sec.  3692 — and  he  is  likewise  required  to 
return  upon  the  writ  of  attachment^  or  attached  thereto,  a  copy  of 
the  inventory  of  the  property  attached,  certified  by  him,  and  any 
bond  which  may  have  been  executed  and  delivered  to  him,  pur- 
suant to  the  foregoing*  provisions  of  the  act. — C,  L^  Sec,  3693. 


JFWm  of  Return  of  an  Attachment, 

By  virtue  of  the  within  attachment,  I  on  the 

day  of  185     seized  the  goods  and 

chattels  of  the  defendant  mentioned  in  the  inventory,  of  which 
the  annexed  is  a  copy,  and  on  the  same  day  I  served  upon  the 
defendant  personally,  a  copy  of  the  within  attachment,  and  of  the 
said  inventory,  duly  certified  by  me. 

Fees,  $2.  ^  Constable. 

When  the  constable  returned  upon  an  attachment,  that  he  had 
delivered  to  each  of  the  defendants  personally,  a  copy  of  the  at- 
tachment and  inventory,  it  was  prima  facie  sufficient,  although 
he  did  not  state  that  the  copies  ser\'ed  were  certified  by  him. 
—11  Barh^  520. 

By  virtue  of  the  within  attachment,  I  on  the 

day  of  1858,  seized  the  goods  and 

chattels  of  the  defendant  mentioned  in  an  inventoiT,  of  which 
the  annexed  is  a  copy,  and  on  the  same  day,  because  the  de- 
fendant could  not  be  found  in  the  county  of  I 
left  a  copy  of  the  within  attachment,  &c.,  (as  in  the  above  form 
to  close)  at  the  last  place  of  residence  of  said  defendant  in  the 
county,  (or  with  in  whose  possession  I  found  the 
said  goods  and  chattels,  the  said  defendant  having  no  place  of 

residence  within  said  county.) 

,  Constable. 

If  a  bond  was  given  by  the  defendant  or  claimant,  the  constable 
should  add  to  his  return  as  follows : 

But  the  said  goods  and  chattels  were  delivered  up  to 
the  defendant  (or  to  claimant  of  said  property,  upon 

receiving  the  bond  herewith  returned.) 
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Of  Proceedings  after  Return  of  Attachment, 

If  the  attachment  be  returned  personally  served  upon  any  of 
the  defendants,  the  justice  shall  proceed  therein  in  the  same 
manner  as  upon  a  summons  returned  personally  served. — C.  Z., 
Sec.  3684. 

K  the  attachment  shall  not  be  personally  served  upon  any  of 
the  defendants,  and  none  of  the  defendants  shall  appear  on  the 
return  day  thereof,  the  justice  shall  continue  the  cause  for  not 
less  than  thirty;  and  not  exceeding  ninety  days;  and  in  such 
case,  no  hearing  shall  be  had  or  judgment  rendered  thereon, 
until  the  expiration  of  that  time,  unless  the  defendant  shall 
sooner  appear  and  request  a  trial ;  in  which  case  the  justice 
shall  appoint  a  day  for  the  trial  of  such  suit,  and  cause  notice 
thereof  to  be  given  to  the  plaintiflF. — C.  X.,  Sec.  3685. 

When  the  cause  is  continued,  as  provided  for  in  the  previous 
section,  and  it  shall  appear  that  any  of  the  property  taken  under 
the  attachment  consists  of  animals  or  perishable  property,  the  jus- 
tice may  make  an  order  directing  the  officer  having  the  custody 
thereof,  to  dispose  of  the  same  as  upon  execution,  and  the  money 
realized  therefor  shall  be  paid  over  to  the  justice,  and  applied  as 
other  money  realized  from  the  sale  of  the  property  attached^  is 
applied. — C.  Z.,  Sec.  3688. 

By  this  section,  the  justice  is  authorized  to  order  the  sale  of 
"  animals  or  perishable  property,"  before  judgment.  It  is  dis- 
cretionary in  the  justice  whether  a  sale  shall  be  made,  and  he 
is  to  determine,  from,  all  the  circumstances  of  the  case,  whether 
a  sale  is  expedient  or  not. 

Form  of  Order, 

Lenawee  County. — Justice's  Court 

A.  B.        ) 

vs.  \  In  attachment.     Before Justice  of  the  Peace. 

C.  D.       ) 

To  ,  one  of  the  Constables  of  said  County. 

The  above  suit  having  been  continued,  you  are  hereby  com- 
manded to  sell  and  dispose  of  the  following  property,  attached 
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in  the  above  suit  and  in  your  custody,  in  the  same  manner  as 
upon  execution,  to  wit :  {mention  the  property^)  and  make  due  re- 
turn of  this  order  on  the        day  of              Witness  my  hand,  this 
day  of  ,  J.  P. 

• 

Dissolution  of  Attachment. 

If,  at  any  time  before  judgment,  the  defendant  shall  appear  and 
answer  to  the  action,  and  shall  give  bond  to  the  plaintiff  in  a  pen- 
alty double  the  amount  claimed  by  the  plaintiff,  with  one  or  more 
sureties,  to  be  approved  by  the  Justice,  conditioned  to  pay  any 
judgment  the  plaintiff  may  recover  against  him  in  the  action,  with- 
in thirty  days  after  the  rendition  thereof,  the  Justice  shall  there- 
upon make  an  order  discharging  the  property  attached. — C,  L^ 
Sec.  3691. 

Bond  to  pay  Judgment. 

Know  all  men  by  these  presents,  that  we.  and 

are  held  and  firmly  bound  unto  in  the  sum  of 

dollars,  (double  the  amount  claimed  by  the  plaintiff,)  to  be  paid  to 
the  said  ,  or  to  his  certain  attorney,  executors, 

administrators,  or  assigns ;  to  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our 
seals.     Dated  the  day  of  1858. 

Whereas,  a  certain  suit  was  commenced  by  attachment  on  the 
day  of  last,  before  Esquire,  a 

Justice  of  the  Peace  of  the  township  of  in  the  county 

of  against  the  above  bounden  in 

favor  of  the  above  named  in  a  plea  of  ; 

and  whereas;  the  above  bounden  has  appeared  and 

answered  to  said  action ; 

Now,  therefore,  the  condition  of  the  above  obligation  is  such, 
that  if  the  above  bounden  shall  pay  to  the  above 

named  any  judgment  the  said  may 

recover  against  him  the  said  in  the  said  action,  within 
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thirty  days  after  the  renditioii  thereof  then  this  obligalion  to  be 

void,  otherwise  in  force. 

Signed,  sealed  and  delivered 
in  presence  of 


1) 


I  approve  of                        as  surety  in  the  within  bond. 
June,  1858.  ,  J.  P. 

Upon  the  execution  of  this  bond,  the  Justice  is  to  make  an  order 
discharging  the  property  attached. 

I'orm  of  Order. 

Justices'  Conrt.    Before  Esquire. 

A.  B.  ) 

vs.  y     Attachment. 

C.  D.  ) 

To  a  Constable  of  the  township  of           county  of 

The  defendant  in  this  cause  having  appeared  and  answered  to 
said  action,  and  given  bond  as  required  by  law,  conditioned  for  the 
payment  of  any  judgment  the  plaintiff  may  recover  against  him  in 
the  action,  within  thirty  days  after  the  rendition  thereof,  I  do 
hereby  discharge  the  property,  attached  by  you,  from  the  attach- 
ment in  said  cause,  and  yon  are  hereby  ordered  to  restore  the  same 
to  the  said  defendant. 

June  1858.  ,  J.  P. 

In  case  there  was  any  irregularity  in  the  proceedings  which 
would  render  the  attachment  void,  the  bond  would  be  also ;  the 
defendants  are  not  estopped  from  availing  themselves  of  the  ob- 
jection that  the  proceedings  under  which  the  property  was  seized, 
were  void.—l  Barb.,  253  ;  See  1  Denio,  184 ;  4  jffill,  598  ;  3 
Barb.j  115. 

Where  an  attachment  has  been  dissolved  by  giving  a  bond,  the 
officer  should  not  deliver  the  property  to  the  debtor  in  case  he 
holds  it  upon  another  attachment  which  is  in  force,  or  it  has  been 
levied  upon  by  another  officer,  under  another  attachment. 

Judgment  for  Plaintiff. 

The  plaintiff  shall  not  have  judgment  in  any  such  action,  except 
in  some  one  of  the  following  cases,  to  wit : 
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1.  When  the  property  of  the  defendants,  or  of  one  of  them,  if 
there  are  several,  shall  have  been  attached  in  the  county  where  the 
action  is  brought ;  or, 

2.  IMien  the  defendant,  or  one  of  them,  where  there  are  several, 
shall  have  been  personally  served  with  process,  or  shall  have  ap- 
peared; or, 

3.  When  a  garnishee  shall  have  been  summoned,  who  shall  be 
found  indebted  to  the  defendant  or  defendants,  or  to  have  property 
or  effects  in  his  hands  subject  to  the  attachment. — C.  2/.,  Sec,  3689. 

The  return,  that  no  property  was  found  on  the  attachment,  shall 
not  affect  the  proceedings  against  the  garnishee. — CX.,  Sec,  3690. 

Execution, 

The  lien  of  the  attachment  upon  the  property  taken,  continues 
until  after  judgment  and  execution  regularly  obtained,  with  the 
view  to  secure  the  application  of  the  property  to  the  discharge  of 
the  debt.  It  ceases  on  the  issuing  of  the  execution  and  the  elaps- 
ing of  a  reasonable  time  thereafter  to  make  a  levy.  A  levy  must 
be  made  in  tlie  usual  way,  as  if  no  connexion  existed  between  the 
process  of  attachment  and  the  process  of  execution. — 10  John,^  131 ; 
20  Wend,,  238. 

The  manner  of  proceeding  against  garnishees  in  attachment,  will 
be  considered  in  a  subsequent  chapter. 

Writ  of  Replevin,  Service  and  Return. 

In  all  cases  not  in  this  chapter  specially  provided  for,  proceed- 
ings in  replevin  before  a  justice  are  governed  by  the  one  hundred 
and  twenty-fourth  chapter  of  the  revised  statutes. — C.  X.,  Sec. 
3699. 

Whenever  any  goods  or  chattels  shall  have  been  unlawfully 
taken,  or  unlawfully  detained,  an  action  of  replevin  may  be  brought 
for  the  recovery  thereof,  and  for  the  recovery  of  the  damages  sus- 
tained by  such  unlawful  taking  or  detention,  except  in  the  cases 
hereinafter  excepted. — C  L,,  Sec,  5005. 

Whenever  any  plaintiff,  his  agent,  J^or  attorney,  shall  make  and 
file  an  affidavit  with  the  justice,  setting  forth  that  his  personal 
goods  and  chattels,  not  exceeding  in  value  one  hundred  dollars, 
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have  been  unlawfully  taken,  or  are  unlawfully  detained  by  any 
other  person,  specifically  describing  such  property  and  giving  the 
value  thereofi  and  stating  that  the  plaintiff  is  lawfully  entitled  to 
the  possession  of  said  property,  that  the  same  has  not  been  taken 
for  any  tax,  assessment,  or  fine  levied  by  any  law  of  this  State,  nor 
seized  under  any  execution  or  attachment  against  the  goods  and 
chattels  of  such  plaintiff  liable  to  execution,  and  claiming  damages 
for  the  detention  of  the  same,  not  exceeding  one  hundred  dollars, 
in  addition,  and  shall  file  with  such  Justice  a  bond  with  sufficient 
surety  or  sureties,  to  be  approved  by  the  Justice  and  payable  to 
the  defendant,  in  a  penalty  at  least  double  the  value  of  such  pro- 
perty as  sworn  to  in  the  affidavit,  and  not  less  than  one  hundred 
dollars,  with  the  condition  prescribed  in  section  ten,  of  the  one 
hundred  and  twenty-fourth  chapter  of  the  statutes,  the  Justice  shall 
issue  a  writ  of  replevin  directed  to  any  constable  of  the  county, 
commanding  him  to  take  the  property  described  and  return  the 
same  forth w^ith  to  the  plaintiff,  and  that  he  summon  the  defendant 
to  appear  at  a  time  and  place  therein  to  be  named  before  such 
Justice,  to  answer  the  said  plaintiff  concerning  the  unlawful  taking 
or  detention  of  the  said  goods  and  chattels. — C,  L^  Sec,  3695. 

The  plaintiff  in  replevin  must  have  a  general  or  special  property 
in  the  goods  taken,  or  he  cannot  maintain  the  action,  and  a  right 
to  the  possession  of  it,  at  the  time  of  the  taking  or  detention,  and 
issuing  the  writ — 3  Hill^  676 — ^but  actual  possession  of  it  is  not 
necessary.— 15  Mass,,  310  ;  16  Ihid,  147  ;  3  Pick,  255  ;  3  Wend,^ 
2 ;  1  Doug^  {Mich.)  Rep.,  519.  At  common  law,  as  a  general  rule, 
replevin  would  lie  whenever  trespass  de  bonis  could  be  sustained ; 
under  the  statute,  perhaps,  the  correct  rule  would  be,  that  it  can 
be  brought  in  all  cases  where  trover  could  be  supported. 

The  action  can  be  maintained  for  the  taking  or  detaining  of  per- 
sonal chattels  only. — 4  T.  i?.,  504.  It  does  not  lie  for  things  fixed 
to  the  freehold. — 19  John.,  116.  When  one  enters  and  ousts  the 
owner  of  land,  continues  in  possession,  cutting  and  removing  the 
crops,  replevin  will  not  lie  for  them,  although  they  were  sown  by 
the  owner. — 8  Cow.,  220.  Several  persons  cannot  join  their  seve- 
ral rights  in  this  action,  but  each  must  have  a  separate  replevy  ; 
but  joint  tenants,  or  tenants  in  common,  may. — Sound.  PL  <t  Ev., 
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760.  If  one  part  owner  of  a  chattel  sue  alone,  the  non-joinder  of 
the  other  or  others  may  be  pleaded  in  abatement — 2  Mass^  509, 
but  not  in  bar. — 3  Barb^  451.  If  he  sues  for  a  moiety  only  in  his 
writ,  the  suit  will  be  abated. — 4  Mason,  515,  538.  One  tenant  in 
common  of  personal  property,  cannot  maintain  replevin  against  his 
co-tenant  for  such  property. — 3  Mich^  123. 

Whenever  by  any  statute,  executors  or  other  persons,  sueing  in 
the  right  of  another,  are  authorized  to  maintain  actions  of  trespass 
or  trover,  for  any  personal  property  unlawfully  taken  or  unlawfully 
detained,  such  persons  may  maintain  actions  of  replevin  for  such 
property. — C,  Z.,  Sec.  5006. 

No  replevin  shall  lie  for  any  property  taken  by  virtue  of  any 
warrant  for  the  collection  of  any  tax,  assessment  or  fine,  in  pursu- 
ance of  any  statute  of  this  State. — C.  Z.,  Sec.  5008. 

No  replevin  shall  lie  at  the  suit  of  the  defendant  in  any  execu- 
tion or  attackmenty  to  recover  goods  or  chattels  seized  by  virtue  there- 
of  J  unless  such  goods  or  chattels  are  exempted  by  law  from  such 
execution  or  attachment ;  nor  shall  a  replevin  lie  at  the  suit  of  any 
other  person y  unless  he  shall,  at  the  time,  have  a  right  to  reduce 
into  his  possession  the  goods  taken  or  detained. — C.  Z.,  Sec.  6009. 

Before  issuing  the  writ,  the  plaintiff,  his  agent  or  attorney,  must 
make  and  file  with  the  justice,  an  affidavit — Ante  p.  61.  The  affi- 
davit must  not  be  entitled  in  the  suit. — 3  Denloj  54. 

Form  of  Affidavit, 

State  of  Michigan,  ) 
County  -of  J  ®^- 

A.  B.,  of  in  said  county,  being  duly  sworn,  doth  depose 

and  say,  that  one  horse,  of  the  personal  goods  and  chattels  of  this 
deponent,  of  the  value  of  fifty  dollars,  and  not  exceeding  in  value 
one  hundred  dollars,  is  unlawfully  detained  from  this  deponent  at 
the  township  of  in  said  county,  by  C.  D.,  and  that 

this  deponent  is  now  lawfully  entitled  to  the  possession  of  said 
horse.  And  this  deponent  further  saith  that  said  horse  has 
not  been  taken  for  any  tax,  assessment  or  fine,  levied  by  any 
law  of  this  State,  nor  seized  under  any  execution  or  attach- 
ment against  the  goods  and  chattels  of  this  deponent  liable  to  exe- 
cution, and  that  this  deponent  claims  damages  for  the  detention  of 
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said  property,  not  exceeding  one  hundred  dollars,  in  addition  to 
the  value  of  said  property.^    And  further  this  deponent  saith  not. 

A.  B. 

Subscribed  and  swom  to, ) 
June  8,  1858  before  me,  J 

,  Justice  of  the  Peace. 

The  affidavit  must  conform  in  all  respects,  to  the  requirement  of 
the  statute,  even  although  the  statement  omitted  be  not  strictly 
appropriate  in  the  particular  case,  or  the  objection  will  be  fatal. 
Where  in  replevin  by  a  supervisor,  for  an  assessment  roll,  the  affi- 
davit did  not  contain  a  statement  that  ^^  the  property  was  not  taken 
for  any  assessment  levied  by  virtue  of  any  law  of  this  State,"  nor, 
"  that  it  was  not  seized  under  any  execution  against  the  goods  and 
chattels  of  the  plaintiff  liable  to  execution,"  the  proceeding  was 
held  to  be  irregular.  "  The  nature  of  the  property  replevied  in 
this  case,"  said  the  judge,  "  is  such  that  the  omission  in  the  affida- 
vit might  be  regarded  immaterial,  wfis  it  not  for  the  positive  re- 
quirements of  the  law,  and  which  was  expressly  introduced  by  the 
Legislature  to  apply  indiscriminately,  to  every  action  of  replevin 
whether  brought  in  a  Justices'  court,  or  a  court  of  record,  and  they 
cannot  be  altered  or  in  any  manner  disregarded  by  the  courts. — 2 
Mich.  Rep^  327. 

Form  of  Bond, 

Know  all  men  by  these  presents,  that  we,  A.  B.,  J.  B.  and  P. 
R.,  of  the  township  of  county  of  and  State 

of  Michigan,  are  held  and  firmly  bound  unto  C.  D.,  of  the  town- 
ship of  in  said  county  of  in  the  sum  of 
{Ante^  p^  62,)  lawful  money  of  the  United  States,  to  be  paid  to 
the  said  C.  D.,  and  his  assigns;  to  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.     Sealed  with  our  seals.    Dated,  <fec. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bound- 
en  A.  B.  shall  prosecute  the  suit  to  effect,  which  he  has  commenced 
before  Esquire,  one  of  the  Justices  of  the  Peace  of  the 

township  of  in  said  county,  against  C.  D.,  the  defendant, 

for  the  unlawful  detention  of  the  following  goods  [beasts]  and  chat- 
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tela,  to  wit :  [here  specify  the  property  named  in  the  writ]  which 
writ  is  returnable  before  the  said  Justice,  on  the  dav 

of  at  his  office  in  the  township  of  at 

oVlock  in  the  noon,  and  that,  if  the  defendant  recover  judg- 

ment against  him  in  the  said  action,  he  will  return  the  same  pro- 
perty, if  return  thereof  bo  adjudged,  and  will  pay  to  the  said  de- 
fendant all  such  sums  of  money  as  may  be  recovered  by  the  said 
defendant  against  him  in  the  said  action,  then  the  above  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 


Signed,  sealed  and  delivered, 
in  presence  of 


L.  b. 
L.  S. 

L.  S.l 


I  approve  of  J.  S.  and  P.  IL,  as  sureties  in  the  foregoing  bond. 
April  12th,  185  .  •  j  Justice  of  the  Peace, 

Upon  making  and  filing  the  bond  and  affidavit,  a  writ  of  reple- 
vin issues  directed  to  any  constable  of  the  county. — Ante,  p,  62. 

Farm  of  Writ  of  Replevin. 

In  the  name  of  the  People  of  the  State  of  Michigan. 
To  any  constable  of  the  county  of 

We  command  you  that  you  do  forthwith  take  into  your  cus- 
tody the  following  goods  and  chattels,  to  wit :  (describing  the  goods 
and  chattels  to  be  replevied)  and  deliver  the  same  to  A.  B.,  plain- 
tiff herein,  he  having  given  security  as  required  by  law  to  prose- 
cute to  effect  this  writ  against  C.  D.,  defendant  herein,  and  to  re- 
turn the  aforesaid  goods  and  chattels,  if  return  thereof  shall  be  ad- 
judged, and  to  pay  all  such  sums  of  money  as  may  be  recovered 
against  him  hereupon ;  and  also  that  you  summon  the  said  C.  D., 
to  appear  before  the  undersigned,  a  Justice  of  the  Peace  of  the 
township  of  in  said  county,  at  in  tlie  town- 

ship of  on  the  -     day  of  instant,  at 

oVlock  in  the  noon,  to  answer  the  said  A.  B., 

concerning  the  unlawful  detention  of  the  said  goods  and  chattels. 
And  have  you  then  there  this  writ,  with  your  doings  hereon. 

Given  under  my  hand,  at  the  township  of  afurefaid, 

the  day  of  185  .  ,  Justice. 

Such  writ  shall  be  returnable  not  less  than  six  nor  more  than 
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twelve  days  from  the  date  of  the  same,  and  shall  be  served  not  less 
than  six  days  before  the  return  thereof — (7.  L^  Sec,  3696. 

Upon  the  receipt  of  such  writ,  the  constable  will  proceed  to 
seize  and  take  into  his  custody  the  property  described  therein,  and 
for  that  purpose  may  break  open  any  house,  stable,  out-house  or 
other  building,  in  which  such  property  may  be  concealed,  having 
first  demanded  deliverance  thereof  at  the  building  or  place  where 
the  same  is  concealed. — C.  L^  See.  5012. 

The  oflBcer  would  be  liable  in  trespass  for  levying  the  property 
mentioned  in  the  writ,  if  he  take  it  from  the  possession,  and  it  be 
the  property  of  one  who  is  a  stranger  to  the  suit. — 14  Barb.,  505. 
In  such  a  case,  the  process  will  be  no  justification  to  the  plaintiff 
in  replevin,  or  to  those  who  act  under  his  authority  in  removing 
the  goods.  The  owner  of  the  property  may  have  the  usual  rem- 
edy by  action,  or  re-take  the  property  without  process,  if  he  can 
do  it  peaceably. — i  Denio,  446 ;  See  13  Wend.,  256. 

The  officer  shall  summon  the  defendant  according  to  the  com- 
mand of  the  writ,  by  delivering  to  him  personally  a  certified  copy 
of  such  writ,  if  such  defendant  can  be  found  ;  and  if  he  cannot  be 
found,  then  by  leaving  such  .certified  copy  at  his  usual  place  of 

ft 

abode,  with  some  person  of  proper  age. — C.  L^  Sec.  5016. 

The  constable  must  return  the  writ  at  or  before  the  return  day 
thereof,  and  he  must  state  in  his  return  in  what  manner  he  execu- 
ted the  writ;  and  if  the  goods  and  chattels  specified  therein  shall 
not  have  been  replevied,  he  shall  state  in  his  return  the  cause 
thereof — Ih.j  Sec.  5018. 

Return  to  a  Writ  of  Replevin. 

By  virtue  of  the  within  writ,  I  have  this  day  replevied  and  de- 
livered to  the  plaintiff  within  named,  the  goods  and  chattels  speci- 
fied, as  I  am  within  conmianded,  and  I  have  also  this  day  summoned 
the  within  defendant  to  appear  according  to  the  exigency  of  said  writ, 
by  delivering  to  said  defendant  personally,  a  certified  copy  of  said 
writ,  \pr^  by  leaving  a  certified  copy  of  said  writ  at  the  usual  place 
of  abode  of  said  defendant,  with  one  ,  a  person  of 

proper  age,  the  said  defendant  not  being  found.] 

Dated,  &c.  ,  Constable. 
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Form  when  the  Chods  are  not  Foundy  and  ike  defendant  Summoned, 

I  do  certify  and  return  to  the  within  writ,  that  no  part  of  the 
goods  and  chattelstherein  mentioned  could  be  found  by  me  so  as  to 
make  replevin  and  delivery  thereof  as  I  am  within  commanded. 
I  have  this  day  summoned  the  within  named  defendant  (as  in  the 
above  form.)  ,  Constable. 

Form  when  the  defendant  was  not  Summ^med, 

As  in  first  form,  to  the  words  "as  I  am  within  commanded," 
then  say,  "  do  further  certify  and  return  that  the  within  named  de- 
fendant cannot  be  found  in  said  county." 

If  the  constable  has  not  summoned  the  defendant,  and  the  pro- 
perty has  been  replevied,  a  summons  must  be  issued,  unless  he 
should  appear,  and  so  on  untU  he  is  duly  summoned  to  appear. 

Form  of  Summons, 

In  the  name  of  the  People  of  the  State  of  Michigan. 
To  any  Constable  of  the  County  of 

Whereas,  by  our  writ  of  replevin,  to  youjately  directed  and  de- 
Uvered,  we  conmianded  you  that  you  forthwith  take  into  your  cus- 
tody (recite  the  writ  of  replevin  ;  )  and  whereas,  ,  one  of 
the  constables  of  said  county  at  that  day  made  return  to  said  writ, 
that  (as  in  the  return.)  Now,  therefore,  you  are  commanded^  as 
yoa  was  before  conmianded,  that  you  summon  the  said 
to  appear  before  ( follow  the  first  Writ,) 

If  the  first  writ  was  not  executed  at  all,  an  alias  writ  is  to  be  is- 
sued^ and  so  on,  until  the  property  is  delivered  and  the  defendant 
sunmioned.  In  case  the  whole  of  the  property  was  not  taken  on 
the  first  writ,  another  might  issue  for  the  residue,  and  so  on  until 
the  property  is  ail  taken. 

An  alias  and  pluries  writ,  in  form,  is  like  the  first,  except  that  in 
an  alias  after  the  word  "  command,"  insert  "  as  we  before  com- 
manded you,"  and  in  a  pluries  "  as  we  have  often  times  before  com- 
manded you."  If  the  plaintiff  cannot  find  the  whole  of  the  pro- 
perty, he  is  not  bound  to  take  any  part  of  it  except  at  his  election. 
But  if  he  see  fit,  he  may  accept  that  part  of  the  goods  found, 
and  without  issuing  another  writ,  proceed  in  the  cause  for  the  dam- 
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ages  for  the  part  not  foond.  Soch  was  the  course  of  proceeding 
in  soch  a  case  at  common  law —  Wtik.  Repl.  20 — which  would  also 
apply  to  a  similar  case  under  the  statute. — 22  Wend^  602. 

If  the  goods  and  chattels,  specified  in  the  writ,  shall  not  be  found, 
or  shall  not  be  delivered  to  the  plaintiff^  he  may  proceed  in  the  ac- 
tion for  the  recovery  of  them  or  their  value. — (7.  L^  Sec.  5017, 
— in  case  the  officer  return  that  the  defendant  has  been  duly  sum- 
moned  in  either  of  the  modes  prescribed  by  the  statute.  After  such  a 
return,  proceedings  may  be  had  against  the  defendant,  as  if  he  had 
actually  appeared. — C,  L^  Sec.  5026. 

6.  0/  Proceedings  against  Garnishees, 

In  any  action  commenced  before  a  Justice  of  the  Peace,  found- 
ed upon  contract,  express  or  implied,  or  upon  judgment  or  decree, 
or  after  the  rendition  of  judgment  in  any  case,  if  the  plaintiff,  his 
agent  or  attorney  shall  make  and  file  with  such  Justice  an  affida- 
vit, stating  that  he  has  good  reason  to  believe,  and  does  believe 
that  any  person  (naming  him)  has  property,  money  or  effects  in 
his  hands,  or  under  his  control,  belonging  to  the  defendant  in  such 
suit,  judgment  or  decree,  or  that  such  person  is  indebted  to  such 
defendant,  the  Justice  shall  issue  a  summons  agidnst  such  person 
requiring  him  to  appear  before  such  Justice  at  a  time  and  place 
mentioned  in  said  summons,  not  less  than  six  nor  more  than  twelve 
days  from  the  date  thereof,  and  answer  under  oath,  all  questions 
put  to  him  touching  his  indebtedness  to  such  defendant,  and  the 
property,  money  and  effects  of  the  defendant  in  his  possession, 
within  his  knowledge  or  under  his  control ;  which  summons  shall 
be  served  and  returned  in  the  same  manner  as  a  summons  issued 
against  a  defendant  in  other  cases.  The  garnishee  shall  be  entitled 
to  the  same  fee  as  he  would,  if  he  were  subpcenaed  as  a  witness  in 
such  cause. — C.  L^  Sec.  4777. 

If  a  debtor  hold  a  joint  contract  against  two  or  more,  the  credit- 
or must  summon  all  the  parties  liable  by  law  to  discharge  it.  One 
of  two  joint  debtors  cannot  be  charged  as  a  trustee,  in  a  suit 
where  the  other  debtor  is  not  joined. — 2  Mich.  Rep.  655. 

In  the  above  case  it  was  also  held  that  the  fact  that  the  indeblr 
edness  of  the  garnishee  to    the  principal  debtor  exceeded  the 
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amount  of  which  a  Justice  has  jurisdiction,  was  not  a  valid  one ; 
the  jurisdiction  of  the  Justice  depending  not  upon  the  sum  due 
from  the  garnishee  to  the  principal  debtor,  but  upon  the  sum  claim- 
ed to  be  due  from  the  latter  to  the  plaintiff  in  the  garnishee  writ 

Form  of  Affidavit 


'^'  I  8S 


State  of  Michigan, 
County. 

A.  B^  being  duly  sworn,  deposes  and  says,  that  C.  D.  is  justly 
indebted  to  this  deponent  in  the  sum  of  dollars,  upon 

express  contract  [or,  upon  a  judgment  rendered  by,  &c^  for 
dollars  damages  and  costs]  and  that  for  the  recovery  of  siud  de- 
mand this  deponent  has  commenced  a  suit  before  Es- 
quire, one  of  the  Justices  of  the  Peace  of  said  county. 

And  this  deponent  further  says,  that  he  has  good  reason  to  be- 
lieve, and  does  believe,  that  one  E.  F.,  has  property y  money  and 
effects  in  his  hands,  or  under  his  control,  belonging  to  the  said  C.  i>., 
[or  is  indebted  to  the  said  C.  D.]  And  further  this  deponent  says 
not  A.  B. 

Sworn  and  subscribed  to, 
this         day  of 
A.  D.  185  ,  before  me, 

,  Justice  of  the  Peace. 

If  the  affidavit  is  made  by  the  agent  or  attorney  of  the  party,  it 
is  sufficient  to  describe  him  as  agent,  &c.,  in  the  body  of  the  affi- 
darit,  without  swearing  specifically  to  the  fact. — 2  Mich,  Rep,,  556. 

Form  of  Summons, 

State  of  Michigan,  ) 

County,      J     ' 

To  any  Constable  of  said  County — Greeting, 

Whereas,  A.  B.  has  this  day  made  and  filed  with  me,  a 

Justice  of  the  Peace  of  said  county,  an  affidavit,  that  C.  D.  is  just- 
ly indebted  to  him,  the  said  A.  B.,  in  the  sum  of  dollars, 
npon  express  contract,  and  that  for  the  recovery  of  said  demand, 
he,  the  said  A.  B.,  has  commenced  an  action  before  , 
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one  of  the  Justices  of  the  Peace  of  said  connty,  and  that  he,  the 
said  A.  B.,  has  good  reason  to  believe,  and  does  believe,  that  one 
E.  F.  has  property,  money  and  effects  in  his  hands  or  under  his  con- 
trol, belonging  to  the  said  C.  D. ;  therefore. 

In  the  name  of  the  People  of  the  State  of  Michigan,  you  are 
hereby  commanded  to  sunmion  the  said  E,  F.  to  appear  before  me, 
the  said                 at                in  the  township  of  in 

said  county,  on  the                day  of                next,  at  o'clock 

in  the  afternoon,  and  answer  under  oath,  all  questions  put  to  him 
touching  his  indebtedness  to  the  said  C.  D^  and  the  property, 
money  and  effects  of  the  said  C.  D.  in  the  possession  of  the  said 
E.  F.,  within  his  knowledge  or  under  his  control.  And  have  you 
then  there  this  precept.    Given  under  my  hand,  this  day 

of  1858.  ,  Justice. 

Return  of  Summons, 

The  within  summons  was  duly  served  by  me  on  the  within  nam- 
ed E.  F.,  personally,  on  the  day  of  1858,  and 
I  at  the  same  time  paid  [or,  tendered]  to  him  the  sum  of 
for  his  fees  for  traveling  to  the  place  namedin  the  within  summons, 

and  for  his  attendance  thereat.    Dated,  d^c. 

,  Constable. 

The  personal  service  of  a  summons  upon  such  garnishee  shall 
be  deemed  the  commencement  of  suit  in  the  name  of  the  plaintiff 
against  such  garnishee,  which  may  be  entered  on  the  docket 
as  suits  in  other  cases. — C,  L^  Sec.  4781. 

The  person  summoned  as  garnishee,  from  the  time  of  the  service 
of  such  summons,  shall  be  deemed  Jiable  to  the  plaintiff,  in  such 
suit,  to  the  amount  of  the  property,  money  and  effects  in  his  hands 
or  possession,  or  under  his  control,  or  due  from  him,  to  the  defen- 
dant in  such  suit :  provided^  That  when  the  defendant  is  a  house- 
holder having  a  family,  nothing  herein  contained  shall  be  appli- 
cable to  any  indebtedness  of  such  garnishee  to  the  defendant 
for  the  personal  labor  of  such  defendant  or  his  family  for  any 
amount  not  exceeding  the  sum  of  twenty-five  dollars. — /&.,  Sec,  4778. 

If  such  garnishee  neglect  or  refuse  to  appear  at  the  time  and 
place  mentioned  in  such  summons,  and  answer  as  aforesaid,  the 
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Justice  shall  continue  the  cause  to  some  other  day,  and  without 
farther  showing,  than  the  officer's  return,  that  the  summons  had 
been  personally  served  upon  the  gmrnishee  and  his  fees  paid  or 
tendered,  issue  a  warrant  to  bring  such  garnishee  before  him. — Ih, 
Sec.  4779. 

Such  warrant  shall  command  the  officer  forthwith  to  take  the 
body  of  such  garnishee  and  bring  him  before  such  Justice,  and 
shall  contain  a  further  command,  that  such  officer,  after  he  shall 
have  arrested  the  garnishee,  notify  the  plaintiff  of  such  arrest; 
and  such  warrant  shall  be  served  and  returned  in  the  same  man- 
ner as  warrants  issued  in  other  cases. — lb..  Sec,  4780. 

Warrant  against  Garnishee, 
State  of  Michigan, 


AN,) 


Count     '^' 
To  any  CansUzble  of  said  County — Greeting. 

Whereas,  a  summons  was  issued  on  the  day  of 

by  me  one  of  the  Justices  of  the  Peace  of  said  county, 

against  E.  F.,  in  favor  of  A.  B.,  returnable  on  the  day  of 

at  o'clock  in  the  afternoon,  at  my  office  in  the 

township  of  in  said  county,  upon  the  affidavit  of  the  said 

A.  B.,  made  and  filed  with  rae,  who  made  oath  that  C.  D.  was 

justly  indebted,  [set  forth  the  facts  as  stated  in  the  affidavit ;]  and 

whereas,  ,  one  of  the  constables  of  said  county  on  said 

day  of  made  return  to  me  of  said  summons  that 

he  sen*ed  the  same  personally  on  the  said  E.  F.,  on  the 

day  of  and  at  the  same  time  paid  \or^  tendered]  to  him 

the  sum  of  ,  his  fees  for  traveling  to  the  place  named  in 

said  summons,  and  for  his  attendance  thereat.     And  whereas,  the 

said  E.  F.  neglected  [or  refused]  to  appear  before  me  at  the  time 

and  place  mentioned  in  said  summons  and  answer  as  aforesaid ; 

therefore, 

In  the  name  of  the  People  of  the  State  of  Michigan,  you  are 

hereby  commanded  forthwith  to  take  the  body  of  the  said  E.  F. 

and  bring  him  before  me  at  my  office,  in  the  township  of 

in  said  county,  on  the  day  of  at  o'clock  in  the 

noon,  to  answer  under  oath,  all  questions,  <fec.,  (as  in  sum- 
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monsy)  and  after  you  shall  have  arrested  the  said  E.  F.  do  you  no- 
tify the  said  A.  B.  thereof.  And  have  you  then  there  this  precept 
Given  under  my  hand  and  seal,  the  day  of  18     . 

y  [SRAL.] 

On  the  appearance  of  such  garnishee  before  such  Justice,  or  on 
some  other  day  to  which  the  same  may  be  adjourned,  the  plaintiff 
may  proceed  to  examine  the  garnishee  on  oath  or  otherwise,  as 
the  plaintiff  may  elect,  touching  the  matter  alleged  in  the  affidavit, 
and  the  Justice  shall  take  minutes  of  such  examination  and  file  the 
same  with  the  other  papers  in  the  cause. — C.  L^  Sec.  4782. 

In  a  suit  conmienced  against  the  defendant  as  garnishee  of  P. 
G.,  on  the  return  of  the  summons,  the  defendant  answered  on  oath. 
Subsequently  a  summons  to  show  cause  was  issued  against  and 
served  upon  the  defendant  who  appeared,  and  pleaded  the  general 
issue  to  the  declaration  which  was  in  trover  for  fifty  dollars  worth 
of  gold,  and  also  for  money  had  and  received.  On  the  trial  of 
this  issue  the  plaintiff  offered  to  prove  by  Nelson  B.  Nye  that  the 
defendant  at  the  time  the  garnishee  summons  was  served  upon  him, 
admitted  that  he  had  in  his  possession  fifty  dollars  in  gold  belong- 
ing to  P.  G.  This  evidence  was  rejected  by  the  circuit  court,  and 
the  question  reserved  for  the  supreme  court,  whether  the  evidence 
was  properly  rejected.  The  court  held,  that  the  garnishee  upon 
his  examination  stands  in  the  attitude  of  a  witness  for  the  plaintiff. 
He  is  required  to  disclose  in  response  to  the  affidavit,  whether  he 
has  property  of  the  defendant,  or  is  indebted  to  him.  If,  from  his 
answers,  it  appears  that  neither  is  the  case,  all  proceedings  are  at 
an  end.  That  the  answers  of  the  garnishee  must  be  taken  as  true, 
and  cannot  be  impeached.  Tliat  the  declaration  under  the  second 
summons,  if  for  property  in  the  garnishee's  hands,  must  be  predi- 
cated upon  his  disclosures,  and,  if  upon  his  indebtedness  to  the  de- 
fendant, it  would  be  equally  so ;  and,  therefore,  after  a  full  denial 
by  the  garnishee  of  his  possession  of  his  property  of  the  defendant, 
or  of  indebtedness  to  him,  no  further  proceedings  can  be  had 
against  him.  Tliat  if  upon  the  examination  a  liability  is  disclosed, 
that  examination  cannot  be  dispensed  with  on  the  second  trial, 
and  the  burthen  is  upon  the  garnishee  to  show  why  the  plaintiff 
should  not  have  judgment.  It  was  therefore  held  that  the  testi- 
mony of  Nye  was  properly  rejected. — 3  Mich^  309. 


or  PR0CBXDIN08   AQAIH8T   GA&NISHXB8.  73 

The  following  remarks  of  the  conrt,  in  Croasman  vs,  Croasman, 
et  al^  21  Pick.  21,  25,  in  relation  to  a  trustee,  are  applicable  to 
garnishees :  '^  A  trustee,  summoned  according  to  the  provisions 
of  our  statutes  upon  the  subject,  stands,  in  most  respects,  in  the 
character  of  a  witness,  and  also  in  relation  to  the  plaintiff  as  his 
own  witness.  He  may  put  interrogatories  calculated  to-  elicit  facts 
that  may  tend  to  charge  him  ;  but  has  no  right  to  ask  questions 
for  the  purpose  of  discrediting  his  disclosures.  He  is  bound  to 
take  his  statement  under  oath  as  truth,  and  can  neither  impeach 
his  character  nor  contradict  his  testimony.  Hence  he  is  not  en- 
titled to  the  privilege  of  a  cross-examination  ;  and  what  the  trus- 
tee may  have  told  other  persons,  or  said,  on  former  occasions,  is 
immaterial,  and  not  a  proper  subject  of  inquiry." 

ITpon  closing  the  examination,  if  a  suit  be  pending  and  undeter- 
mined between  the  plaintiff  and  defendant,  the  cause  shall  be  con- 
tinued, but  it  shall  not  be  necessary  to  adjourn  the  same  to  any 
day  certain. — lb..  Sec.  4783. 

After  the  final  determination  of  the  suit  against  the  defendant 
in  the  case  mentioned  in  the  preceding  section,  the  Justice  shall,  at 
the  request  of  the  plaintiff,  his  agent  or  attorney,  issue  a  summons 
against  the  garnishee,  commanding  him  to  appear  before  the  Jus- 
tice, to  show  cause  why  judgment  should  not  be  rendered  against 
him. — lb.,  Sec.  4784. 

Such  smnmons  shall  be  made'  returnable  not  less  than  three  nor 
more  than  ten  days  from  the  date  thereof,  and  shall  be  served  at 
least  two  days  before  the  time  of  appearance  mentioned  therein. — 
lb.,  Sec.  4786. 

In  all  cases  where  a  judgment  has  been  rendered  against  the  de- 
fendant, and  also  after  a  final  determination  of  the  suit  pending 
i^inst  the  defendant,  as  mentioned  in  section  seven  of  this  act, 
and  the  garnishee  has  been  duly  summoned  to  appear  and  show 
cause,  the  plaintiff  may  declare  against  the  garnishee  for  the  prop- 
erty, moneys  and  effects  above  mentioned,  in  trover,  or  if  the  gar- 
nishee be  indebted  to  the  defendant  for  moneys  had  and  received, 
or  if  the  garnishee  shall  have  property,  moneys  and  effects  of  the 
defendant  in  his  possession,  and  shall  also  be  indebted  to  the  de- 
fendant, the  plaintiff  may  declare  in  trover  and  add  thereto  a  count 
for  moneys  had  and  received,  and  may  give  the  special  matter  in 
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evidence,  and  the  garnishee  maj  plead  thereto  and  iasae  maj  be 
formed  and  tried,  as  if  the  defendant  had  brought  snch  suit  against 
the  garnishee  for  the  matters  set  forth  in  snch  declaration,  and 
either  party  shall  be  entitled  to  an  appeal  or  other  process  as  in 
other  cases. — C.  L^  Sec.  4786. 

If  the  plaintiff  fail  to  recover  judgment  against  the  defendant  in 
the  cases  mentioned  in  section  seven  of  this  act,  or  if  the  defendant 
pay  the  judgment  rendered  in  snch  case,  or  stay  the  execution 
thereon  within  the  time  and  in  the  manner  prescribed  by  law,  it 
shall  in  either  case  be  deemed  a  discontinuance  of  all  proceedings 
against  the  garnishee. — lb.  Sec.  4787. 

If  judgment  be  rendered  against  the  garnishee,  the  justice  may 
issue  execution  thereon  as  in  other  cases. — lb.  Sec.  4788. 

Judgment  against  garnishees  may  be  stayed  in  the  same  manner 
and  with  the  like  effect^  as  in  other  cases. — lb.  Sec.  4789* 

If  the  garnishee  shall,  on  demand,  deliver  to  the  officer  having 
such  execution,  all  the  property,  money  and  effects  in  his  posses- 
sion, or  under  his  control,  belonging  to  the  defendant,  and  pay  all 
moneys  found  to  be  due  from  him  to  the  defendant  at  the  time  the 
suit  was  commenced  against  him,  or  so  much  of  the  money,  prop- 
erty or  effects  as  may  be  necessary  to  satisfy  such  execution,  then 
the  costs  which  may  have  accrued  against  such  garnishee  shall  be 
paid  out  of  the  property,  moneys  and  effects  so  paid  over  or  deliv- 
ered to  such  officer. — lb.  Sec.  4790. 

The  officer  having  such  execution  shall  endorse  all  moneys  re- 
ceived from  such  garnishee,  and  a  description  of  all  property  or 
effects  delivered  to  him  by  the  garnishee ;  and  such  delivery  or 
payment  shall  be  deemed  a  payment  or  delivery  to  the  defendant 
in  such  suit. — lb.  Sec.  4791. 

Upon  the  return  of  such  execution  so  endorsed,  the  same  shall 
be  entered  on  the  docket  of  the  justice  as  fully  as  such  return  ap- 
pears upon  such  execution,  and  such  entry,  or  a  transcript  thereof, 
shall  be  prima  facie  evidence  of  the  facts  therein  stated. — C.  L^ 
Sec.  4792.  • 

Whenever  the  garnishee  shall  pay  or  deliver  to  the  officer  having 
such  execution  any  property  which  may  be  sold  on  an  execution 
by  existing  laws,  the  officer  shall  proceed  to  levy  upon  and  sell  the 
same  at  public  auction  or  vendue,  as  in  other  cases,  and  if  the  gar- 
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nishee  shall  deliver  to  such  officer  any  notes,  bills,  bonds,  or  other 
eboses  in  action,  the  officer  shall  return  the  same  to  the  justice,  to 
be  retained  in  his  hands  for  the  use  of  the  plaintiff,  and  the  plaintiff 
maj  sae  and  collect  the  same,  or  so  much  thereof  as  may  be  neces- 
sary to  pay  the  judgment  against  the  defendant  and  the  costs. 
The  balance,  if  any,  shall  be  returned  to  the  garnishee  or  the 
defendant.  All  bills,  bonds,  notes,  accounts,  and  other  choses  in 
action,  received  or  delivered  under  the  provisions  of  this  section, 
shall  be  taken  subject  to  all  liens,  set-offs,  rights,  liabilities  and 
equities  existing  between  the  original  parties  thereto. — 76.  Sec, 
4793. 

K  the  garnishee  pay  to  the  officer  having  such  execution,  any 
bank  note  or  bill,  the  same  shall  be  paid  over  to  the  plaintiff  at 
the  par  value  thereof,  if  he  will  accept  the  same ;  if  not,  it  shall  be 
sold  in  the  same  manner  as  other  personal  property. — lb.  See. 
4794. 

Judgments  rendered  against  a  garnishee,  under  the  provisions  of 
this  act,  shall  have  the  same  force  and  effect  as  they  would  have 
under  existing  laws,  if  such  defendant  had  been  named  as  plaintiff 
therein. — Ih.  Sec.  4795. 

No  snit  shall  be  maintained  or  recovery  had  by  such  defendant 
against  the  garnishee  for  the  amount  of  money  sworn,  proved  or 
admitted  to  be  due  from  such  garnishee  to  the  defendant,  or  for  the 
property,  or  the  value  thereoi^  money  or  effects  in  the  hands  of  such 
garnishee  as  aforesaid,  while  such  proceeding  is  pending. — Ih,  Sec, 
4796. 

The  preceding  section  shall  not  be  so  construed  as  to  prevent 
such  defendant  from  prosecuting  for,  and  recovering  of  such  gar- 
nishee, any  other  or  further  sum  of  money  due  from  such  garnishee, 
or  the  possession,  or  the  value  of  any  other  property  or  effects  in 
the  hands  of  such  garnishee,  belonging  to  such  defendant. — lb.  Sec, 
4797. 

Bills  of  exchange  and  promissory  notes  not  due,  in  the  hands  of 
the  garnishee  at  the  time  of  the  service  of  the  summons  shall  be 
deemed  "  effects"  under  the  provisions  of  this  act — lb.  Sec.  4798. 

If  it  shall  appear  upon  any  examination,  or  trial  had  under  the 
provisions  of  this  act,  that  any  sum  or  sums  of  money  is  or  are 
owing  and  payable  from  the  garnishee  to  the  defendant  at  some 
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fdtnre  time  or  times,  it  shall  be  the  duty  of  sach  court,  after  Buch 
examination  or  the  rendition  of  the  verdict  (if  a  trial  by  jury  ift 
had)  and  after  the  trial  (if  the  cause  is  tried  by  the  court)  to  note 
the  time  or  times  when  the  sum  or  sums  of  money,  mentioned  in 
this  section,  shall  become  due  and  payable,  and  shall  thereupon 
continue  the  case  until  after  the  time  or  times  so  noted. — (7.  L^ 
Sec.  4799. 

After  the  said  sum  or  sums  of  money  become  due  and  payable, 
as  mentioned  in  the  preceding  section,  the  justice  shall,  at  the  re- 
quest of  the  plaintiff,  issue  a  summons  against  the  garnishee,  as 
mentioned  in  section  eight  of  this  act,  returnable  in  the  same  time, 
and  the  same  proceedings  shall  be  had  thereon,  and  with  the  like 
effect,  as  if  the  said  sum  or  sums  of  money  had  been  due  and  pay- 
able at  the  time  of  the  service  of  the  summons. — lb.  Sec.  4800. 

Corporations  may  be  proceeded  against  as  garnishees,  in  the 
same  manner  and  with  like  effect  as  individuals,  under  the  pro- 
visions of  this  act,  and  the  rules  of  law  regulating  proceedings 
against  corporations. — lb.  Sec.  4802. 

Of  Proceedings  against  a  Garnishee  in  Attachment. 

The  person  who  has  possession  of  property  belonging  to  the 
debtor  in  the  attachment,  or  who  owes  him,  is  called  the  gar- 
nishee. The  mode  of  proceeding  against  him  will  now  be  con- 
sidered. 

If  the  plaintiff  or  any  other  credible  person  i^all  make  and  at- 
tach to  the  writ  an  affidavit,  stating  therein,  that  the  defendant  has 
good  reason  to  believe  that  any  person  (naming  him)  has  property 
(describing  it)  in  his  possession  belonging  to  the  defendant,  or  that 

w 

he  is  indebted  to  the  defcfidant,  the  officer  shall  leave  with  such 
garnishee,  or  at  his  place  of  abode,  a  copy  of  the  writ  of  attach- 
ment and  of  such  affidavit,  with  a  written  notice  that  he  appear  in 
court  on  the  return  day  mentioned  in  such  attachment,  and  answer 
under  oath  all  questions  put  to  him  touching  his  indebtedness  to 
the  defendant,  and  the  property,  money,  credits  and  effects  of  the 
defendant  in  his  possession  and  within  his  knowledge;  and  the  said 
garnishee,  from  the  time  of  the  service  of  said  notice,  shall  stand 
liable  to  the  plaintiff  in  attachment,  to  the  amount  of  the  property, 
money,  credit  and  effects  in  his  hands,  or  due  from  him  to  the  de- 
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fendant  The  service  of  such  notice  shall  be  deemed  the  com- 
mencement of  a  suit  against  such  garnishee ;  and  upon  the  return 
of  the  constable  that  such  notice  has  been  duly  served,  the  justice 
shall  enter  such  suit  on  his  docket  as  in  other  cases,  the  plaintiff  in 
attachment  being  named  as  the  plaintiff  therein ;  and  if  such  gar- 
nishee does  not  appear  in  court  as  required,  it  shall  be  lawful  for 
the  justice  to  continue  the  suit  so  commenced  against  him  to  some 
other  day,  not  exceeding  three  months,  and  may  in  his  discretion 
issue  a  warrant  to  bring  the  said  garnishee  before  him;  which  war- 
rant shall  require  the  constable,  after  he  shall  have  arrested  the 
garnishee,  to  notify  the  plaintiff  in  attachment  of  the  arrest,  and 
shall  be  served  and  returned  as  other  warrants  issued  by  Justices 
of  the  Peace.  On  the  appearance  of  the  said  garnishee  before  the 
justice,  it  shall  not  be  necessary  for  the  plaintiff  to  declare  against 
him,  but  the  affidavit  and  notice  aforesaid  shall  be  deemed  sufficient 
declaration  in  the  cause,  and  the  justice  shall  forthwith,  or  on  the 
day  to  which  he  may  adjourn  the  same,  as  in  other  cases,  (but  so 
as  not  beyond  the  time  fixed  for  the  trial  of  the  suit  in  attachment,) 
proceed  to  examine  the  garnishee,  and  all  witnesses  produced  on 
either  side  in  that  behalf,  touching  the  matters  alleged  in  the  affida- 
vit aforesaid,  and  shall  take  minutes  of  all  such  testimony  and  file 
the  same  with  the  case,  in  his  office,  and  after  such  examination  is 
concluded,  the  suit  against  the  garnishee  shall  be  continued  until 
the  action  against  the  defendant  in  attachment  shall  be  determined; 
and  the  garnishee  may  appear  for  said  defendant  in  said  suit  and 
defend  the  same ;  and  if  the  plaintiff  recover  against  the  defendant 
in  attachment,  and  the  said  garnishee  deliver  to  the  officer  executing 
the  writ  of  attachment,  all  the  property  and  effects  in  his  possession 
belonging  to  such  defendant,  and  pay  all  moneys  due  from  him  to 
the  said  defendant  at  the  time  notice  was  served  on  said  garnishee, 
or  so  much  of  said  property  and  moneys  as  may  be  necessary  to 
satisfy  said  judgment  against  said  defendant,  and  all  costs,  then 
the  costs  which  may  have  accrued  against  the  garnishee  in  such 
suit  shall  be  paid  out  of  the  effects  in  the  hands  of  the  officer. 
But  if  the  garnishee  will  not  deliver  over  said  property,  and  pay 
such  money  as  aforesaid,  judgment  shall  be  given  against  him  in 
the  suit  commenced  by  notice  as  aforesaid,  in  favor  of  the  plaintiff 
therein ;  which  judgment  shall,  when  the  value  of  such  property 
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and  effects,  or  the  money  due  by  snch  s&misfaee  to  the  defendant 
in  attachment  is  lew  than  the  amonnt  of  the  judgment  in  attach- 
ment for  damages  and  coets,  be  to  the  amoont  of  such  value  or 
money,  vith  costs  of  suit;  but  in  other  cases,  for  the  whole 
amount  of  the  damages  and  costs  in  attachment,  together  with 
fall  costfl  of  the  suit  against  such  garnishee,  and  execution  shall 
issue  on  such  judgment  as  in  other  cases. — G.  L^  See.  3694, 

Form  of  Affidavit  cufaintl  GamUhee, 

County,  Bs,     A.  B,  of  in  said  county. 

being  duly  sworn,  deposeth  and  siuth  that  he  hss  cause  to  believe, 
and  does  verily  believe,  that  one  £.  F.  is  indebted  by  note,  (or,  ao-' 
count)  to  C.  D.,  agunst  whose  property  this  deponent  has  applied 
this  day  to  R.  S.,  Esquire,  a  Justice  of  the  Peace  of  said  County  for 
an  attachment ;  and  further  this  deponent  saith  not  A.  B. 

.  Sworn  to  and  subscribed  ) 
before  me,  185    , ) 

R.  S.,  Justice  of  the  Peace. 
In  case  the  garnishee  has  property,  instead  of  the  words,  "  is  in- 
debted," Ac,  say  "  that  one  E.  F.  hath  in  his  possession,  belonging 
to  one  C.  D^  against  whose  property  this  deponent  has  applied 
this  day  to  R.  S.,  Esquire,  a  Justice  of  the  Peace  of  sud  County, 
for  an  attachment,  the  following  described  property,  to  wit ;  one 
two  horse  wagon  ;  and  further  this  deponent,"  Ac. 

Notiet  to  Gamuhee, 
ToKF.: 

Tou  are  hereby  notified  to  appear,  on  the  day  of 

next,  at  o'clock  in  the  afternoon,  before  R.  S.,  Es- 
quire, a  Jnstjce  of  the  Peace  of  said  County,  at  his  office,  in  the 
township  of  in  sud  County,  and  answer  under  oath 

all  questions  to  be  put  to  you  touching  your  indebtedness  to  C,  D.i 
and  the  property,  money,  credits  and  efiecte  of  the  said  C.  D.  in 
yoi\T  possession,  and  within  your  knowledge.    Dated,  4c, 

,  Constable. 

Return  of  Service  on  the  Garmthee. 
On  the      _  day  of  in  the  year  I  sum- 
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moned  the  within  named  £.  F.,  by  leaving  with  him  {or,  at  his 
place  of  abode,)  a  copy  of  the  annexed  writ  of  attachment,  and  a 
copy  of  the  within  affidavit,  together  with  a  written  notice  that  he 
appear  before  the  said  B.  S^  Justice  of  the  Peace,  in  said  writ  men- 
tioned, on  the  day  of  at  o'clock  in 
the  afternoon,  to  answer  under  oath  all  questions  to  be  put  to 
him  touching  his  indebtedness  to  the  said  C.  D^  and  the  prop- 
erty, money,  credits  and  effects  of  the  said  C.  D^  in  his  possession, 
and  within  his  knowledge.                                  L.  M.,  Constable. 

Some  cases  of  proceedings  against  garnishees,  which,  it  is  con- 
ceived, are  applicable  to  our  statute,  will  now  be  noticed. 

Public  Officers. 

No  person  claiming  his  authority  from  the  law,  and  obliged  to 
execute  it  according  to  the  rules  of  law,  can  be  holden  by  process  of 
this  kind. — 8  Mass^  246.  A  public  officer,  who  has  money  in  his 
hands  to  satisfy  a  demand,  which  one  has  upon  him  merely  as  a 
public  officer,  cannot,  for  that  cause,  be  his  trustee. — 7  Mass.,  259, 
261.  Thus,  a  County  Treasurer  is  not  liable  to  be  proceeded 
against  as  garnishee,  for  money  in  his  hands,  as  Treasurer,  for 
the  payment  of  a  demand  due  from  the  county  to  the  defendant. 
— 7  Mas8^  269.  Nor  a  sheriff  or  constable  for  money  received  by 
them  on  an  execution  in  favor  of  the  defendant,  in  the  writ.  The 
money,  in  such  case,  is  in  the  custody  of  the  law,  and  is  not  liable 
to  be  arrested  in  the  hands  of  the  officers. — 3  Mass.,  288 ;  6  Cow., 
495.  It  is  not  the  money  of  the  defendant  until  paid  over  to  him. 
But  when  an  officer  has  seized  upon  an  execution  a  greater  sum 
than  the  execution  required,  the  surplus  is  the  money  of  the  de- 
fendant, and  may  be  levied  upon  by  the  officer,  and  he  is  liable  as 
garnishee  for  such  surplus. — 11  Barb.,  346  ;  6  Mass.,  271. 

A  Justice  of  the  Peace  is  not  liable  to  be  proceeded  against  as 
garnishee  on  account  of  money  paid  to  him  by  an  officer,  on  an 
execution  in  fi&vor  of  the  defendant  in  the  attachment  suit  It 
does  not  belong  to  the  judgment  debtor  until  it  is  paid  over  to 
him. — 4  Porter,  Ind.  636. 

Guardians,  executors  and  administrators,  like  officers  whose  du- 
ties are  prescribed  and  regulated  by  law,  cannot  be  summoned  and 
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charged  as  garniahees;  certainly  not  until  there  had  been  a  settle- 
ment, a  decree  of  the  probate  coart,  a  demand  of  the  balance  and 
a  refusal  of  payment — i  Mass^  486  ;  1  Mom^  271 ;  8  Ih^  246. 
Nor  can  a  corporation — 2  Mass^  37 ;  16  Ih^  274 — unless  the  stat^ 
ute  authorize  it. 

An  attorney  at  law  having  money  in  his  hands  collected  by  him 
in  the  course  of  his  profession,  is  liable  as  garnishee,  when  the 
money  was  received  for  the  defendant. — 12  Mass^  441 ;  3  Ih^  319. 

Demands  in  Suit, 

A  debt  due  from  A.  to  B.,  for  the  recovery  of  which  an  action 
has  been  commenced  and  referred  by  a  rule  of  court,  in  which  rule 
it  was  agreed  that  judgment  should  be  entered  up,  &C.,  is  not  liable 
to  attachment  in  the  hands  of  A.,  at  the  suit  of  B.'s  creditor. — 3 
Ma88^  121.  ^^  In  the  present  case,  before  the  attachment,  a  writ  to 
compel  payment  was  pending,  a  rule  of  reference  had  been  entered 
into,  in  which  the  parties  had  agreed  that  judgment  should  be  en- 
tered according  to  the  report,  and  the  issues  had  exceeded  their 
report.  In  this  state  of  the  action,  no  day  for  pleading  remained 
for  the  trustee,  and  the  law  furnished  him  with  no  legal  defence 
against  the  principal's  demand  of  judgment.  The  principal  being 
entitled  to  judgment,  his  execution  was  properly  ruled  out  and 
satisfied.  The  debt,  consequently,  due  him  from  the  trustee,  was, 
at  the  time  of  Howard's  attachment,  so  situated,  he  could  not  de- 
fend himself  against  paying  it  to  Freeman  ;  it  is  not,  therefore,  a 
credit  in  the  hands  of  the  trustee,  subject  to  this  attachment.^' 
Nor  would  the  debtor  be  liable  as  garnishee,  after  issue  was 
joined  in  the  cause,  for  the  same  reason.— 4  /6.,  238.  In  2  Mas8.y 
93,  it  was  decided  that  a  judgment  debtor  could  not  be  held  as 
garnishee ;  but  the  contrary  was  held  in  6  Blackf^  398. 

Other  Cases, 

A  covenant  to  pay  rent  at  a  particular  time  does  not  create  an 
attachable  debt  until  the  time  stipulated  for  payment  arrives. — 1 1 
Mass,^  488,  493.  Sailors'  wages  are  not  liable  to  garnishee  pro- 
cess, unless  the  voyage  in  which  they  are  earned  is  first  completed. 
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— 12  Pkk^  106.  But  a  debt  due  at  present,  though  payable  hero- 
after,  is  subject  to  garnishee  process. — 11  Mass^  488;  Ih.^  271 ;  12 
Pick^  22,  25.  In  the  two  first  cases  there  is  no  present  debt,  it 
depends  upon  a  contingency. — 6  PicJe^  120. 

When  an  entire  contract  is  made  for  labor,  on  a  large  number  of 
articles  in  the  process  of  manufacture,  to  be  paid  for  when  finished, 
the  owner  cannot  be  held  as  garnishee  of  the  labor  until  the  work 
18  performed  on  all  the  articles. — 3  Mass^  301.  A  promise  to  per- 
form labor  for  another  to  a  certain  amount  is  not  a  credit  subject 
to  this  process,  until  this  promise  is  broken.— 4  Mass^  102. 

Charging  one  as  garnishee  does  not  vary  his  liability  under  a 
contract  with  the  principal  defendant;  as  if  he  be  bound  to  deliver 
merchandize  at  a  particular  time  and  place,  and  by  the  default  of  his 
creditor,  he  be  discharged  from  such  contract,  he  is  also  discharged 
as  garnishee.  He  cannot  be  held  by  a  demand  made  for  their  de- 
livery, on  an  execution  against  the  goods  of  the  defendant  in  his 
hands,  at  any  other  time  and  place  than  that  stipulated  for  in  the 
contract. — 6  Mass,j  60,  61. 

Biffht  to  Set  Of. 

The  garnishee  has  a  right  to  set  off  against  the  debt  which  he 
owes  the  principal,  any  demand  which  he  might  set  off  in  any  of 
the  modes  allowed,  either  by  statute  or  common  law,  or  in  any 
course  of  proceeding. — 19  Pick^  20;  1  lb.,  166.  But  this  does 
not  include  any  claims  for  unliquidated  damages  for  mere  torts. — 
16  Mass.,  474.  He  may  set  up  any  defence  which  he  might  if 
sued  by  the  principal  defendant — 5  Met.,  263;  12  lb.,  667;  9 
Pick.,  144. 

Certain  matters  in  relation  to  Process  not  heretofore  mentioned. 

All  process  issued  by  a  Justice  of  the  Peace,  shall  be  signed  by 
him,  and  may  be  under  seal  or  without  seal. — C.  L.,  Sec.  3885  : 
that  is,  all  process  under  that  chapter. 

A  general  authority  by  a  Justice  to  a  constable  to  fill  up  or  alter 
process  issued  by  Hie  Justice,  would  be  void ;  such  authority  as  to 
a  particular  process  would  be  valid,  but  indiscreet  and  imprudent. 
10  John.,  406. 
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No  court  ftball  be  opened,  or  transact  any  bosmeas  on  the  first 
day  of  .the  week,  unless  it  be  for  the  purpose  of  instructing  or  dis- 
charging a  jury,  or  of  receiving  a  verdict ;  but  this  section  shall 
not  prevent  the  exercise  of  the  jurisdiction  of  any  single  magistrate^ 
when  it  shall  be  necessaiy  in  criminal  cases,  to  preserve  the  peace, 
or  to  arrest  offenders. — C,  L^  Sec,  4069.  Therefore,  process  issued 
on  Sunday  would  be  void.  The  issuing  of  process  includes,  not 
only  the  making  it  out  by  the  Justice,  but  also  the  delivering  it  to 
the  oflScer,  neither  of  which  can  be  legally  done  on  that  day. — 12 
Jokn^j  lis. 

No  person  shall  serve  or  execute  any  civil  process  from  midniccht 
preceding,  to  midnight  following  the  said  first  day  of  the  week; 
but  such  service  shall  be  void,  and  the  person  serving  or  executing 
such  process,  shall  be  liable  in  damages  to  the  party  aggrieved,  in 
like  manner  as  if  he  had  not  had  any  such  process. — C.  L^  See. 
1858.  This  section  makes  the  service  absolutely  void,  and  renders 
the  service  of  a  summons  or  any  other  civil  process  of  no  effect. — 
3  Mick.,  280.  The  service  of  a  certiorari  on  Sunday  would  be  void. 
—S.  0. 

All  writs,  process,  proceedings  and  records  in  any  court  within 
this  State,  shall  be  in  the  English  language,  (except  that  the  pro- 
per and  known  names  of  process,  and  technical  words,  may  be  ex- 
pressed in  the  language  heretofore  and  now  commonly  used,)  and 
shall  be  made  out  on  paper  or  parchment,  in  a  f&ir,  legible  charac- 
ter, in  words  at  length,  and  not  abbreviated ;  but  such  abbrevia- 
tions as  are  now  commonly  used  in  the  English  language,  may  be 
used,  and  numbers  may  be  expressed  by  Arabic  figures,  or  Roman 
numerals,  in  the  customary  manner. — C.  X.,  Sec.  4060. 

Every  Justice  who  shall  issue  any  process  authorized  by  this 
chapter  whenever  he  shall  judge  it  expedient,  on  the  request  of  a 
party,  may,  by  written  authority  endorsed  on  such  process,  em- 
power any  proper  person  being  of  lawful  age,  and  not  a  party  or 
interested  in  the  suit,  to  execute  the  same, — lb.,  Sec.  3911. 

The  person  so  empowered  shall  possess  all  the  authority  of  a 
constable  in  relation  to  the  execution  of  such  process,  and  shall  be 
subject  to  the  same  obligations,  but  shall  not  receive  any  fee  or  re- 
ward for  his  services  thereon. — Tb.,  Sec,  3912. 
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Form  of  Deputation  on  Process. 

On  the  request  of  the  within  named  plaintiff,  I  hereby  empower 
y-^^x.  Se^c  ,  to  execute  the  within  process.    June  8,  186  . 

,  Justice. 

It  will  be  seen  that  a  party  cannot  be  deputed  to  execute  any 
process  in  his  own  case.  A  constable  may  serve  a  summons  in  his 
own  favor. — 2  Cow^  436  ;  3  Wend^  202.  But  a  warrant,  attach- 
ment, or  execution,  could  not  be  executed  by  a  constable  who  is  a 
party  in  the  suit. 

A  constable  is  protected  in  the  execution  of  process,  although 
the  court  had  not  in  feet  jurisdiction  of  the  case,  provided,  that  on 
face  of  the  process,  it  appears  that  the  court  had  jurisdiction  of  the 
subject  matter.  But,  in  no  case,  where  there  is  in  fact  a  want  of 
jurisdiction,  is  the  ofScer  bound  to  act.  He  has  a  discretion,  if  he 
choose  to  exercise  it ;  if  he  refuses  to  act,  the  party  cannot  make 
him  accountable ;  he  is  protected  by  showing  that  the  process  was 
issued  without  authority.  But  this  rule  is  one  of  protection  merely ; 
the  officer  may  defend  under  it^  but  he  cannot  build  up  a  title  up- 
on it,  so  as  to  maintain  actions  against  third  persons — 1  Doug^ 
Mick.  Rep^  199  ;  2  Denio,  86.  The  knowledge  of  the  officer  that 
the  court  had  no  jurisdiction  is  of  no  importance.  He  must  be 
governed  and  is  protected  by  the  process,  and  is  not  affected  by 
any  thing  which  he  has  heard  or  learned  out  of  it,  going  to  im- 
peach it. — 5  Hill,  140.  A  ministerial  officer  executing,  in  good 
feith  and  without  oppression,  a  warrant  regular  on  its  face,  and  is- 
sued by  an  officer  having  jurisdiction  of  the  subject  matter,  will  bo 
protected  by  the  warrant,  and  is  not  required  to  look  beyond  it  for 
his  authority  to  serve  it.—- 4  Mich.  291. 

Any  irregularity  in  the  issuing  or  service  of  process,  and  all  de- 
fects in  \\A  form  or  substance,  are  waived  or  cured,  so  fer  as  any 
question  in  regard  to  them  may  arise  in  the  particular  suit,  by  the 
defendant's  omitting  to  take  advantage  of  them  the  very  first  op- 
portunity. Thus,  if  process  be  void  because  of  some  defect  in  the 
manner  in  which  it  issued,  yet  if  the  defendant  appear  at  the  return 
day  and  does  not  object,  but  joins  issue  upon  the  merits,  the  Jus- 
tice's jurisdiction  over  his  person  will  be  complete. — 2  Hill,  667  • 
And  if  he  plead  to  the  suit,  or  take  any  similar  steps,  which  sup- 
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poses  the  process  to  be  valid,  he  cannot  afterwards  object  to  the 
process  itself. — 1 7  John^  63  ;  5  Hill^  118.  Unless  the  party  pleads, 
asks  an  adjournment,  cross-examines  the  plaintiff's  witnesses,  or  in 
some  other  way  litigates  the  cause,  the  irregularity  is  not  cured. 
Merely  being  present  to  attend  the  progress  of  an  irregular  pro- 
ceeding, or  saying  ^  h^re/'  when  his  name  is  called,  is  not  enough. 
6  Hill^  428.  So  appearing  and  making  the  objection  is  no  waiver ; 
for  if  this  was  the  case,  there  conld  be  no  such  thing  as  an  objec- 
tion to  process. — 14  John^  481. 

Any  Justice  of  the  Peace  may,  either  before  or  after  the  issuing 
of  the  process,  in  his  discretion,  require  surety  of  the  plaintiff  for 
any  costs  which  may  be  adjudged  against  him  in  any  action  ;  and 
the  person  becoming  such  surety  shall  sign  an  undertaking  in  wri- 
ting to  that  effect,  which  the  Justice  shall  preserve  ;  and  in  all  cases 
plaintiffs  who  are  not  residents  of  the  county  in  which  the  suit  is 
to  be  brought,  shall  give  such  surety  before  process  shall  issue; 
and  if  any  plaintiff,  after  commencing  an  action  in  the  coxmty  in 
which  he  resides,  shall  remove  out  of  such  county,  the  Justice  may 
require  such  plaintiff  to  give  such  security  for  all  costs  which  have 
accrued  and  may  accrue  in  the  action. — C.  J^.,  Sec,  3663. 

The  filing  of  security  in  the  case  of  a  non-resident  plaintiff,  is  not 
essential  to  confer  jurisdiction  on  the  Justice.  "  The  statute  does 
not  make  the  giving  of  security  a  condition,  on  compliance  with 
which,  only,  the  process  shall  issue.  Nor  does  it  provide  that  the 
process  shall  be  void,  or  be  quashed,  or  set  a.ide,  if  such  security 
should  not  be  given.  The  court  having  general  jurisdiction  of  the 
subject  matter  and  of  the  parties,  may  proceed  to  final  judgment, 
unless  the  defendant  move  to  set  aside  the  process  for  this  defect. 
Such  a  motion,  when  made,  must  prevail,  unless  the  plaintiff  in  the 
suit  furnish  the  requisite  security.  But  where  no  motion  is  made, 
the  objection  is  deemed  to  be  waived  and  the  defect  cured.  The 
only  object  is  to  secure  the  defendant  against  costs,  in  case  judg- 
ment is  finally  rendered  in  his  favor ;  and  this  object  is  secured  as 
effectually  by  giving  security  after  the  issuing  of  the  process  as 
before." — 1  Doughy  MUk,  Rep,^  66. 

The  discretion  which  the  Justice  is  required  to  exercise,  is  a  legal 
one,  that  is,  he  is  not  to  require  security  for  costs  (except  in  case 
of  non-resident  plaintiffs)  unless  some  good  cause  is  shown  justify- 


CERTAIK  MATTKB8  IK   RELATION  TO   PROCESS.  85 

iiig  it.  He  cannot  arbitrarily  compel  the  giving  of  security,  as  is 
sometime  done.  Also,  the  application  should  be  made  as  soon  as 
an  opportonity  offers,  provided  the  cause  is  known.  A  defendant 
should  not  be  permitted  after  a  cause  has  been  adjourned,  to  inter- 
pose this  application,  in  case  he  was  apprised  of  the  facts  upon 
which  his  application  is  founded,  at  the  time  the  cause  was  ad- 
journed.— See  1  Demo,  628. 

^orm  of  Security  for  cost  by  Nonresident  Plaintiff, 

County,  ss.  A.  B.,  as  a  non-resident  of  said  county,  having 
applied  to  R.  S.,  Esquire,  a  Justice  of  the  Peace  of  said  county,  for 
a  summjons  in  his  favor  against  CD.;  I,  E.  F.  do  therefore,  hereby 
become  security,  that  said  A.  B.  shall  pay  the  said  C.  D.,  any  costs 
which  may  be  adjudged  against  him  the  said  A.  B.,  in  the  suit  to 
be  commenced  against  the  said  A.  B.  by  said  summons.  Dated,  &c. 

E.F. 

Form  of  Security  where  required  by  Justice  after  suit  commenced. 

County,  ss, 

A.  B.  )  Action  of  Assumpsit, 

vs,  >  Before  R.  S.,  Esquire,  a  Justice  of  the  Peace  of 

C.  D.  )      said  county. 

The  said  plaintiff  having  been  required  by  said  justice,  for  good 
reason  shown,  to  give  security  for  costs,  therefore,  I,  E.  F.,  do  here- 
by become  security  that  the  said  A.  B.  shall,  <&c.,  (as  in  above 
form.) 

Form  where  Plaintiff  ha^  rem^wed  from  County  after  suit  com- 
menced. 

County,  ss. 

A.  B.         1 

vs.  \  Action,  Trover,    Before,  &c. 

C.  D.         ) 

The  said  plaintiff  having  removed  from  said  county  after  com- 
mencement of  this  suit,  and  having  been  required  by  said  justice  to 
give  security  for  costs ;  I,  E.  F.,  do,  therefore,  hereby  become  se- 
curity, <&c^  (as  in  first  form.) 


1 
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The  above  forms  will  be  sufScient  in  all  cases  that  may  occur. 
If  a  suit  has  been  commenced,  an  entiy  in  the  required  fi>rm  may 
be  made  in  the  docket,  in  the  proceedings  in  the  cause,  and  signed 
by  the  security.  In  snch  case,  the  entry  will  be  thus :  *^The  said 
plaintiff  having,''  d^c^  following  the  preceding  form  adapted  to  the 
case. 

The  security  given  by  a  plaintiff  extends  to  the  final  determina- 
tion of  the  cause  when  carried  up  by  appeal;  so  that  the  party  is 
liable  for  the  costs  of  the  appeal,  if  adjudged  against  the  plaintiff 
— 7  Wend^  434 ;  1  Mick.  Rep^  34.  This  is  upon  the  ground  that 
it  is  the  same  cause  though  carried  by  appeal  to  a  higher  court, 
and  it  is  considered  but  a  continuation  of  the  original  suit.  But 
it  is  not  so  when  a  cause  is  removed  by  certiorari,  A  certiorari, 
like  a  writ  of  error,  is  the  commencement  of  a  new  suit^  and  not 
the  continuation  of  an  old  one.^-4  DeniOj  84. 

If  there  has  been  any  irregularity  in  the  service  of  the  process, 
the  defendant  may  apply  to  the  justice  to  set  aside  the  service. 
The  defendant  may  show  that  a  return  of  personal  service  of  a  sum* 
mons  is  untrue ;  as  where  summons  against  the  father,  was  served 
on  the  son,  but  returned  personally  served  on  the  father,  it  was  held 
that  the  defendant  might  show  that  it  had  never  been  served  upon 
him. — 15  Barh^  47.  In  this  case  the  defendant  did  not  appear, 
and  assigned  the  want  of  service  as  error,  and,  for  that  reason,  the 
judgment  was  reversed.  But  the  fact  of  want  of  service,  cannot  be 
set  up  in  opposition  to  the  return,  and  shown  to  be  false,  collater- 
ally, in  an  action  upon  the  judgment,  or  in  any  other  action.  The 
remedy,  if  the  return  is  ficdse,  is  to  set  aside  the  service,  and  if  this 
is  denied  by  the  justice,  to  appeal  anj  allege  the  want  of  service  as 
error,  or  prosecute  the  constable  for  a  fialse  return. — 18  Ih^  574. 


CHAPTER  m. 


OF  THE  APPEARANCE  OF  PARTIES. 


1.  Of  the  Appearance  of  Parties  of  full  age. 

2.  Of  the  Appearance  of  Infants. 

3.  Of  the  time  for  Appearance  and  the  necessity  of  an  Appear- 

ance. 


1.     Of  the  Appearance  of  Parties  of  Full  Age. 

Every  plaintiff  [and  defendant^  of  full  age,  may  appear  and  con- 
duct his  suit  or  defence,  either  in  person  or  by  attorney. — C*  L^ 
Sec.  3706.  The  authority  to  appear  as  attorney  for  any  party, 
may  be  either  written  or  verbal,  and  such  authority  shall  be  proved 
by  the  attorney,  or  other  competent  testimony,  in  all  cases  where 
requested  by  the  opposite  party,  or  when  the  opposite  party  shall 
not  appear — /J.,  Sec.  3709.  The  former  law  did  not  require  "  an 
attorney  of  a  court  of  record  of  this  State,"  to  prove  his  authority 
to  appear.  He  is  now  on  the  same  footing  in  that  respect,  as  other 
persons.  No  good  reason,  it  is  conceived,  can  be  given  why  a  de- 
fendant should  be  shut  out  from  ascertaining  the  f&d  that  the  at- 
torney has,  in  fact,  the  right  to  recover  judgment  and  receive  the 
money. 

When  the  authority  of  an  attorney  to  appear  is  in  writing,  the 
hand-writing  of  the  client  may  be  estt-blished  presumptively.  Thus, 
where  letters  were  directed  by  the  attorney  to  the  client,  at  the 
residence  of  the  latter,  in  relation  to  the  subject  matter  of  the  suit. 
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and  several  answers  were  received  by  him  in  dne  course  of  mail, 
purporting  to  be  signed  by  the  client,  all  in  the  same  hand-writing, 
and  dated  at  his  residence,  which  letters  contained  a  general  author- 
ity to  the  attorney  to  take  any  steps,  legal  or  otherwise,  as  he  might 
deem  advisable,  for  the  recovery  of  the  debt,  it  was  held  the  au- 
thority was  sufficiently  proved.  The  court  said :  "  an  authority  to 
appear  may  be  by  parol  or  in  writing,  and  the  attorney  himself 
may  prove  his  authority. — 1  Cowen,  112.  If  the  authority  is  in 
writing,  evidence  of  the  hand-writing  must  be  produced.  This 
may  be  established  however,  presumptively ;  as  where  letters  were 
directed  to  a  particular  person  on  business,  and  answers  were  re- 
ceived in  due  course  of  mail,  a  fair  inference  arises,  that  the 
answers  were  written  by  the  person  from  whom  they  purport  to 
come." 

A  Justice  is  not  bound  to  require  proof  of  the  authority  of  a 
person  who  claims  to  appear  as  attorney  for  one  of  the  parties,  if 
the  other  party  does  not  object  to  such  appearance  ;  by  not  re- 
quiring proof  of  the  authority  of  the  opposite  party  to  appear  by 
attorney,  he  will  be  deemed  to  have  admitted  it — 15  Wend^  662 
— if  the  defendant  does  not  appear,  the  authority  of  the  attorney 
to  appear  must  be  proved.  If  the  authority  to  appear  is  in  writing, 
it  must  be  proved  by  the  subscribing  witness,  if  there  be  one. 

The  Justice  cannot  act  upon  information  which  he  has  received 
out  of  court  in  relation  to  the  appointment  of  an  attorney,  even 
though  the  information  came  from  the  party  for  whom  the  attorney 
appears.— 2  Cow^  429 ;  6  Bill^  428.  Therefore,  when  the  Justice 
examined  the  attorney  on  oath,  as  to  his  authority,  before  the  time 
mentioned  in  process,  or  the  defendant  had  appeared,  it  was  held 
that  the  examination  was  extrajudicial,  and  in  judgment  of  law 
proved  nothing.— 6  Hill,  428.  An  authority  from  the  party  on 
the  record,  authorizes  the  appearance,  although  he  is  but  a  nomi- 
nal plaintiflf,  and  not  the  party  in  interest. — 14  Wend^  161. 

The  attorney  cannot  delegate  his  authority  to  a  third  person — 
Bac.Ab.  tit.  ''Authority,''  {D.)\  5  Hill,  249— unless  authorized 
by  his  power.  In  such  case  the  authority  of  the  attorney  and  the 
substitute  must  be  proved. — 6  Hill,  428. 

Infants  and  married  women  may  be  authorized  to  appear  for 
either  party.— -Boc.  Ah.  tit.  ''Authority,''  (A)— but  the  constable 
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Trho  served  either  the  original  or  jury  process  in  the  cause,  shall  not 
appear  and  advocate  for  either  party  at  the  trial. — C.  L^  Sec,  3708. 

When  the  constable,  who  served  the  summons,  answered  for  the 
plaintiff,  and  presented  to  the  Justice  the  note  on  which  the  suit 
was  brought,  and  stated  the  plaintiff's  demand,  it  was  held  not  to 
be  an  appearing  and  advocating  the  cause  within  the  meaning  of 
a  like  statute. — 9  John^^  352,  354.  But  where  the  constable  ap- 
peared on  the  day  of  trial  for  the  plaintiff  and  proved  the  note  de- 
*clared  on,  the  defendant  not  appearing,  it  was  held  to  be  within 
the  meaning  of  the  statute,  appearing  and  advocating  at  the  trial. 
— 11  Wend^j  73.  The  party  by  whom  the  constable  was  employed 
could  not  object  that  his  appearance  was  erroneous. — 5  John,,  421. 

An  authority  to  a  person,  either  verbal  or  written,  to  appear  and 
prosecute  or  defend  a  suit,  is  not  sufficient  to  authorize  him  to  re- 
lease the  interest  of  a  witness ;  for  that  purpose  there  should  be  a 
special  power  and  under  seal. — 11  Jokn^j  464. 

A  general  authority  to  collect,  implies  an  authority  to  appear  for 
the  plaintiff.— 3  mil  236. 

The  supervisor  of  each  township  is  the  agent  for  his  township 
for  the  transaction  of  all  legal  bu^dness,  by  whom  its  suits  may  be 
brought  and  defended,  and  upon  whom  all  process  against  the 
township  shall  be  served. — C.  Z.,  596. 

It  would  be  irregular  to  allow  the  same  person  to  appear  for 
both  parties. — 1 5  Barb^  650. 

2.  0/  the  Appearance  of  Infante, 

The  full  age  of  man  or  woman  is  twenty-one  years ;  every  per^ 
son  under  that  age  is  an  infant. 

^'  No  process  shall  be  issued  for  an  infant  plaintiff,  nor  shall  any 
issue  joined  by  such  plaintiff  without  process,  be  heard,  until  a 
next  friend  for  such  plaintiff  shall  be  appointed." — C,  X.,  Sec,  3708. 

If  process  issue  in  favor  of  an  infant  plaintiff  before  the  ap- 
pointment of  a  next  friend,  it  will  be  set  aside. — 12  Wend,,  191 ; 
see  18  Ibid,  513,  563. 

Whenever  requested,  the  justice  shall  appoint  some  suitable  per- 
son, to  be  named  by  such  plaintiff,  who  will  consent  thereto  in 
writing,  to  act  as  his  next  friend  in  such  suit,  who  shall  be  re- 
sponsible for  the  costs  therein. — C,  L.,  Sec,  3704. 
7 
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Farm  of  Coment  and  Appointment  of  next  friend  for  an  Infant 

PUdniiff. 

I  consent  to  be  the  next  friend  of  John  Doe,  an  in&nt,  in  a  suit 
against  James  Smith.    Dated,  dec.  RICHARD  ROE. 

The  said  Richard  Roe  is  accordingly  appointed.  Dated  Jane  4, 
1858.  J.  Ri,  Justice  of  the  Peace. 

If  the  appointment  is  to  be  made  in  a  soit  instituted  by  joining 
issae  without  process,  the  consent  should  be  entitled  in  the  cause. ' 

Form  of  Consent  and  Appointment  when  Issue  is  Joined  without 

Process, 

Justices'  Court 

John  Doe,      ) 

vs,  >  Before  J.  R,  Esq^  Justice  of  the  Peace. 

James  Smith.  ) 

I  hereby  consent  to  be  the  next  friend  of  John  Doe,  the  abore 
name  plaintiff,  an  in&nt.    Dated,  &c.  RICHARD  ROK 

The  said  Richard  Roe  vi  accordingly  appointed.    Dated,  &c. 

J.  R.,  Justice  of  the  Peace. 

The  consent  must  be  in  writing,  and  filed  with  the  justice — Sec, 
3707 — and  the  appointment  should  be,  after  it  is  made  as  above, 
noted  on  the  docket. 

The  next  friend  must  be  a  responsible  person — 3  Wend^  524 ; 
11  Ibidj  164 — as  he  is  responsible  for  the  costs.  In  what  manner 
the  costs  are  to  be  collected  of  him,  is  difficult  to  say,  unless  an 
agreement  to  pay  them  is  contained  in  the  consent  of  the  person 
who  proposes  to  become  next  friend,  which  may  be  done. — 1  Cow, 
Treat,  2d  ed^  642-3. 

The  rule  that  an  infant  shall  appear  by  next  friend,  and  not  by 
attorney,  relates  to  the  appearance  upon  the  record,  but  it  is  not 
intended  to  deprive  the  in&nt  of  the  professional  aid  of  an  attorney. 
— 11  Wend^  164.  The  next  fiiend  may,  after  his  appointment, 
authorize  another  person  to  appear  and  prosecute  the  suit.  It 
would  be  the  same  in  respect  of  a  guardian  for  the  defendant 

If  an  infant  plaintiff  appear  and  prosecute  a  suit  in  person  or  by 
attorney,  the  defendant  can  take  advantage  of  it  only  by  moving 
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to  set  aside  the  proceedings  for  irregularity,  or  by  pleading  it  in 
abatement — 7  John»,  373. 

After  the  service  of  process  t^ainst  an  infant  defendant,  the  suit 
shall  not  be  any  further  prosecuted  until  a  guardian  for  such  de- 
fendant is  appointed ;  and  the  justice,  upon  the  request  of  such  de- 
fendant, shall  appoint  some  person  who  will  consent  thereto,  in 
writing,  to  be  guardian  of  the  defendant  in  the  defence  of  the  suit. 
—(7.  L^  Sec.  8706. 

If  such  defendant  shall  not  appear  on  the  return  day  of  the  pro- 
cess, or  if  he  neglect  or  refuse  to  nominate  such  guardian,  the  jus- 
tice may  on  motion  of  the  plaintiff,  appoint  any  discreet  person  to 
be  such  guardian. — Ib^  Sec.  3706. 

James  Smith,  ) 

adsm.        >   Before  J.  R.,  Justice  of  the  Peace. 
John  Doe.     ) 

I  consent  to  be  guardian  of  James  Smith,  an  infant,  defendant 

in  the  above  entitled  cause.    Dated,  &c.         BICHAED  ROE. 

The  said  Richard  Roe  is  accordingly  appointed.    Dated,  &c. 

J^  R.,  Justice  of  the  Peace. 

The  consent  of  the  guardian  must  be  in  writing,  and  the  appoint- 
ment noted  in  the  docket,  as  in  the  case  of  a  next  Mend. 

The  preceding  form  of  consent  and  appointment  may  be  used  in 
cases  which  may  arise  under  this  section. 

The  consent  of  every  such  next  friend  or  guardian  shall  be  filed 
with  the  justice ;  and  the  guardian  for  the  defendant  shall  not  be 
liable  for  any  costs  in  the  suit. — Ih.,  Sec.  3707. 

3.  0/  the  time  for  Ajjpearance  and  the  necessity  of  an  Appearance. 

If  the  plaintiff  fml  to  appear  on  the  return  of  any  process,  with- 
in one  hour  after  the  same  was  returnable,  or  after  the  time  to 
which  an  adjournment  shall  have  been  made — Ih.j  Sec.  8777 — or 
if  the  defendant  appears  and  the  plaintiff  does  not,  or  if  neither 
party  appear,  the  cause  is  discontinued  and  out  of  court. — 9  John.^ 
140.  In  practice,  the  justice  gives  one  hour  for  the  parties  to  ap- 
pear, and  unless  both  appear,  he  ought  not,  within  that  time,  to 
proceed  in  the  cause. — 20  John.^  309.  In  this  case  it  was  decided, 
that  as  a  general  rule,  a  justice  should  wait  one  hour  for  the  ap- 
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pearance  of  the  parties,  and  no  longer,  unless  a  reasonable  ezciue 
was  shown  for  further  indulgence.  The  preceding  provision  of  the 
statute  was  not  intended  to  change  this  rule.  ^  Many  circumstan- 
ces may  exist  rendering  it  necessary  to  delay  beyond  the  hour  to 
call  the  cause,  such  as  being  engaged  in  other  official  duties  and  the 
like.  If  no  reasonable  excuse  exists  or  appears,  the  cause  should  be 
called  within  the  time  designated  by  the  statute,  and  the  refusal 
would  be  error.  Independently  of  this  construction,  the  justice 
was  right  in  this  case,  as  the  defendants  wilfully  abandoned  the 
defence  when  the  suit  was  about  to  be  called." — 11  Wend^  51. 

The  defendant  at  the  expiration  of  the  hour,  the  plaintiff  not  ap- 
pearing, requested  the  justice  to  call  the  cause,  who  told  him  he 
had  made  it  a  rule  to  wait  five  minutes  on  account  of  Tariation  of 
time  pieces,  and  should  wait  that  time,  and  if  the  plaintiff  did  not 
appear  he  would  dismiss  the  cause,  but  if  he  did  appear  he  should 
go  on  with  it  The  defendant  left,  and  soon  after,  within  five  min- 
utes, the  plaintiff  appeared  and  the  justice  proceeded  to  try  tbe 
cause.  This  was,  on  certiorari,  alleged  as  error.  The  court  say, 
'^  the  first  question  is,  whether  the  defendant  was  bound  to  wait  five 

m 

minutes  after  an  hour  had  elapsed  from  the  time  appointed  for  his 
appearance.  I  think  not  The  words  of  the  statute  are,  "  Judg- 
ment of  non  suit,  with  costs,  shall  be  rendered  against  a  plaintiff, 
if  he  fail  to  appear  on  the  return  of  any  process,  vnthin  one  hour 
after  the  same  was  returnable.  If  the  plaintiff  had  appeared  be- 
fore tbe  defendant  left,  or  if  he  had  been  in  sight  and  approaching, 
and  the  justice  had  told  the  defendant,  then,  it  seelns,  the  defend- 
ant would  have  gone  away  at  his  peril. — 15  John.,  496 ;  11  Wend^ 
51.  But  here  the  plaintiff  had  neither  arrived,  nor  was  there  any 
thing  to  show  that  he  intended  to  appear ;  and  the  justice  was 
not  engaged  in  any  other  official  business.  K,  under  such  circum- 
stances, the  defendant  must,  at  his  peril,  wait  beyond  the  hour,  the 
statute  is,  in  effect,  repealed.  When  the  law  says  that  the  plain- 
tiff shall  have  but  one  hour,  the  justice  has  no  right  to  say  that  he 
shall  have  sixtv-five  minutes." — 4  Denio,  161. 


CHAPTER  IV- 


OP  THE  TRANSFER  OF  CAUSES  TO  Ol^HER  JUSTICES. 


In  Suits  Commenced  by  Warrant, 

Provision  is  made  for  taking  a  defendant  arrested  on  a  warrant 
before  some  other  justice,  in  case  the  justice  who  issued  it  shall 
be  absent^  or  unable  to  hear  or  try  the  case,  or  if  it  shall  appear 
bj  the  affidavit  of  the  defendant,  that  such  justice  is  a  material 
witness  in  his  behalf  on  the  trial  of  the  case. — Ante^  p,  35. 

In  Suite  Commenced  by  other  Process, 

Iff  be/ore  joining  issue  in  any  cause,  the  defendant  or  his  attor- 
ney shall  make  affidavit  that  the  justice  before  whom  the  same  is 
pending  is  a  meterial  witness  for  such  defendant,  without  whose 
testimony  he  cannot  safely  proceed  to  trial,  and  shall  state  in  said 
affidavit  the  facts  he  expects  to  prove  by  said  justice,  the  justice 
shall  make  an  entry  of  the  filing  of  such  affidavit  in  his  docket,  and 
an  order  that  the  suit,  and  all  the  papers  relating  thereto,  be  trans- 
ferred to  some  other  justice  of  the  same  township  or  city,  to  be 
named  in  such  order,  who  may  thereupon  proceed  to  hear,  try  and 
determine  the  cause,  in  the  same  manner  as  if  the  suit  had  been 
originally  commenced  before  him,  and  with  the  like  effect,  or  the 
justice  may  in  such  order,  in  his  discretion,  postpone  the  hearing 
of  said  cause  to  such  time  and  place  in  the  township  as  he  shall 
see  fit ;  at  which  time  and  place  the  justice  to  whom  the  cause  is 
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transferred  shall  attend,  and  proceed  to  hear,  try  and  determine 
said  cause,  as  aforesaid. — C.  L^  Sec,  3776. 


Form  of  Affidavit. 


Justices'  Court, 


C— D— 


•» 


cidsfn, 
A —  B — .       )  County,  ss.    C —  D — ,  the  defendant 

in  this  cause,  being  duly  sworn,  says,  that  E.  F.,  the  Justice  before 
whom  the  above  cause  is  pending,  is  a  material  witness  for  this  de- 
ponent, in  the  said  cause,  and  that  this  deponent  cannot  safely 
proceed  to  the  trial  of  said  cause  without  the  testimony  of  the  said 
E.  F. ;  and  this  deponent  further  says  that  he  expects  to  prove  by 
said  Justice  the  following  facts,  to  wit :  that>  {set  forth  the  facts 
expected  to  be  proved)  and  this  deponent  further  says,  that  he  is 
unable  to  prove  the  said  facts  by  any  other  person  than  the  said 
Justice. 

Sworn,  &c.  C.  D. 
,  Justice  of  the  Peace. 

The  proper  time  to  make  this  affidavit  would  be  after  the  plain- 
tiff had  declared,  and  before  plea.  The  justice  would  have  no  right 
to  interpose  his  private  knowledge  or  recollection,  as  an  answer  to 
the  affidavit.  —  24  Wend^  264.  The  facts  sworn  to,  however, 
must  be  material  to  the  issue. — Ih, 

In  case  of  absence  of  Justice  on  the  day  of  Trial. 

If  any  Justice  of  the  Peace  shall  be  absent^  when  there  shall  be 
pending  before  him  any  matter  or  suit  undetermined,  he  may  de- 
liver over  all  the  papers  relating  to  such  matter  or  suit,  with  a 
minute  of  his  proceedings  therein,  to  some  neighboring  justice  of 
the  same  city  or  township,  who  may  thereupon  proceed  to  here, 
try  and  determine  such  matter  or  suit,  in  the  same  manner  as  if 
such  matter  or  suit  had  been  commenced  before  him,  and  with  like 
effect ;  but  the  parties  to  such  matter  or  suit,  their  agents  or  at- 
torneys, shall  be  notified  of  such  transfer,  previous  to  any  hearing 
or  trial  of  such  matter  or  suit. — C,  Z-  Sec.  3897. 
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In  COM  of  Vacancy  in  the  Office  of  any  Justice. 

Whenever  the  office  of  any  justice  shall  become  vacant  by  re- 
signation, removal  or  otherwise,  and  there  shall  be  pending  before 
him  any  matter  or  suit  undetermined,  and  the  books  and  papers 
of  such  justice  shall  be  delivered  over  to  any  other  justice  of  the 
city  or  township,  pursuant  to  the  foregoing  provisions,  the  justice 
to  whom  such  books  and  papers  shall  be  so  delivered,  shall  pro- 
ceed to  hear,  try  and  determine  such  matter  or  suit,  and  to  issue 
execution  thereon,  in  the  same  manner  and  with  the  like  effect, 
as  he  might  have  done  if  such  matter  or  suit  had  been  ori^nally 
commenced  before  him. — P>^  Sec,  3004. 
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1.    0/tke  time  at  which  the  Pleadings  are  to  he  made. 

At  the  time  of  the  first  appearance  of  the  parties  before  the  jus- 
tice, either  upon  the  return  of  process,  or  their  voluntary  appear- 
ance to  join  issue,  the  pleadings  of  the  parties  shall  be  made,  unless 
the  justice  shall  allow  further  time,  upon  cause  shown  ;  and  when 
both  parties  have  appeared,  an  issue  shall  be  joined  before  an  ad- 
journment shall  be  had,  except  as  aforesaid ;  and  when  the  defend- 
ant shall  have  appeared  upon  a  warrant,  the  pleadings  shall  be 
made  within  such  reasonable  time  as  the  justice  shall  allow  for  that 
purpose. — C.  L^  Sec.  3713. 
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Where  upon  the  retam  of  a  Bammons,  after  wuting  an  hoar 
and  twenty  minutes,  the  plaintiff  declared,  and  proceeded  to  the 
proof  of  his  demand  by  examining  two  witnesses ;  and  then  (an 
honr  and  a  half  after  the  time  specified  in  the  summons  for  ap- 
pearance,) the  defendant  appeared  and  asked  leave  to  plead,  offer- 
ing to  pay  all  costs,  and  the  justice  refused  to  give  such  leave,  and 
only  permitted  the  defendant  to  cross-examine  the  plaintiff's  wit- 
nesses, the  court  held  that  the  defendant  should  have  been  allowed 
to  put  in  his  plea  and  go  into  his  defence. — 12  Wend^  150.  In  a 
former  case,  Stoeet  vs.  Coon^  15  Jokn.^  86,  the  court  decided  that 
the  defendant  may  plead  if  he  appears  and  offers  to  make  his  de- 
fence before  the  court  have  entered  upon  the  trial  of  the  merits. 
In  the  above  case  in  12  Wendell,  the  Judge  observes :  *^  I  would 
Improve  of  the  qualification  to  the  general  rule,  contained  in  Sweet 
vs.  Coon,  and  allow  the  defendant  to  plead,  if  he  appeared  on  the 
return  of  the  summons  before  the  cause  is  adjourned,  or  even  after, 
if  the  plaintiff  was  still  present,  or  before  the  plaintiff  had  closed 
his  case,  if  he  went  to  a  hearing  on  a  return  day.  The  latter  in- 
dulgence I  should  grant,  because  if  the  plaintiff  came  prepared  for 
a  hearing  on  the  return  day,  he  must  have  prepared  under  the  ex- 
pectation that  the  defendant  would  appear,  and  therefore  there 
could  be  no  great  inconvenience  in  permitting  the*defence." 

But,  to  allow  a  defendant  to  come  in  on  an  adjourned  day,  and 
go  into  his  defence,  although  upon  payment  of  costs  and  consent^ 
ing  to  an  adjournment,  would  tend  to  encourage  negligence  on  the 
part  of  the  defendant,  and  to  promote  delay  and  embarrassment  as 
to  the  plaintiff.  The  defendant  not  appearing  on  the  return  of  the 
summons,  the  plaintiff  at  the  adjourned  day  is  not  bound  to  anti- 
cipate and  prepare  for  a  contested  trial ;  and  to  permit  the  defend- 
ant to  have  the  benefit  of  a  trial  under  such  circumstances,  is  al- 
lowing him  to  take  advantage  of  his  own  negligence  to  the  preju- 
dice of  another. — 12  Wend.,  153 ;  11  c/bAn.,  69.  In  such  a  case 
the  defendant  would  be  allowed  only  to  give  evidence  in  mitiga- 
tion of  the  damages. — 11  John.,  69. 

But  where  the  defendant  appeared  on  the  adjourned  day,  for 
the  first  time,  and  made  an  affidavit  excusing  his  default  in  not 
appearing  on  the  return  day,  and  generally  of  merits  in  the  cause, 
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as  advised  by  counsel,  and  <^ered  to  pay  the  costs  of  the  adjoam- 
ment  and  all  subsequent  proceedings,  and  to  allow  the  plaintiff  a 
further  adjournment  if  he  wished  it,  and,  under  the  circumstances, 
asked  leave  to  plead,  and  tendered  a  plea,  the  court  held  that  a 
justice  might,  on  the  cause  shown,  have  given  the  leave  without 
violating  the  spirit  of  any  decision  of  the  court ;  that  he  had  the 
same  power  in  this  respect  as  a  court  of  record,  which  is  to  let  in 
a  defendant  to  plead  at  any  stage  of  the  cause,  on  such  terms  as 
shall  save  all  reasonable  chance  of  preparation  to  the  plaintiff 
while  it  subserves  the  purposes  of  justice  by  promoting  a  trial  upon 
the  merits,  without  dispensing  with  the  exercise  of  proper  dili- 
gence on  the  side  of  the  defendant. — 21  Wend^  454.  But  as  this 
is  matter  of  discretion  merely  in  the  justice,  his  deciidon  upon  the 
question  is  conclusive.  For  that  reason  the  justice  should  not  be 
too  rigid  upon  the  defendant  K  the  justice  is  satisfied  by  the  affi- 
davits or  otherwise,  that  the  defendant  has  a  good  excase  for  not 
appearing  on  the  return  day,  that  he  has  a  good  defence,  and  that 
the  application  is  made  in  good  faith,  he  should  allow  the  party  to 
plead.  He  may  also  require  the  defendant  to  pay  the  costs  of  the 
plaintiff  in  preparing  for  trial,  in  case  an  adjournment  should  be 
wished  by  the  plaintiff ;  he  may  require  the  defendant  to  consent 
to  an  adjournment,  and  to  admit  the  afSdavit  of  a  witness  for  the 
plaintiff,  in  case  of  his  absence  on  the  day  of  trial,  or  although  he 
should  not  be  absent 

2.  Of  Pleadings  in  General, 

Pleading  is  the  statement  in  a  logical  and  legal  form  of  the  facts 
which  constitute  the  plaintiff's  cause  of  action,  or  the  defendant's 
ground  of  defence ;  it  is  the  formal  mode  of  alleging  that  on  the 
record,  which  would  be  the  support,  or  the  defence  of  the  party  in 
evidence. — 1  Chit,  Plead,^  216. 

Pleadings  in  justices'  courts  have  always  been  liberally  construed, 
and  great  latitude  has  been  allowed  in  them.  But  notwithstand- 
ing the  liberality  with  which  courts  have  regarded  them,  they  are 
still  subject  to  the  same  niles  as  the  pleadings  in  courts  of  record ; 
and  it  is  only  when  they  have  passed  without  objection  from  the 
opposite  party  that  they  have  been  regarded  with  favor  by  the 
courts. 
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The  pleadings  in  a  suit  before  a  Justice  of  the  Peace,  may  be 
either  written  or  verbal,  at  the  discretion  of  the  party  making  the 
same,  except  in  case  of  notice  of  title  to  land ;  when  written,  they 
shall  be  filed  with  the  justice ;  when  verbal,  the  justice  shall  enter 
in  his  docket  the  substance  thereof.  The  declaration  shall  be  suf- 
ficient on  general  demurrer,  if  conformable  at  the  time  to  the  rules 
of  pleading  applicable  to  the  circuit  court ;  the  plea  of  the  general 
issue  shall  be  in  the  same  form  as  in  those  courts,  and  notice  of 
any  defence  not  admissible  under  the  general  issue,  shall  be  given 
with  such  plea;  no  special  demurrer  shall^ be  allowed.  Pleas  in 
abatement  must  be  pleaded  under  oath,  and  the  execution  of  a 
written  instrument  filed  with  the  justice,  shall  not  be  denied,  ex- 
cept under  oath  as  hereinafter  provided. — (7.  L^  Sec,  3714. 

8.  Of  the  Declaration. 

The  declaration  is  a  specification,  in  a  legal  form,  of  the  circum- 
stances, which  constitute  the  plaintiff's  cause  of  action.  The  gen- 
eral requisites  of  a  declaration  are  :  1st,  that  it  correspond  with 
the  process  ;  2nd,  that  it  contain  a  statement  of  all  the  facts  neces- 
sary in  point  of  law  to  sustain  the  action,  and  no  more ;  and  dd, 
that  these  facts  be  set  forth  with  certainty  and  truth. — 1  Chit. 
Pleads  248. 

1st  The  declaration  should  correspond  with  the  process. 

The  declaration  must  agree  with  the  process  in  the  number  of 
the  plaintiffs,  and  the  character  in  which  they  sue. 

The  name  of  the  plaintiff  must  be  as  stated  in  the  process.  If 
the  name  of  the  plaintiff  is  mistaken  in  the  process,  the  same  name 
may  and  must  be  in  the  declaration ;  unless  the  process  is  amend- 
ed as  it  may  be,  by  inserting  the  true  name. — 1 CW.,  37:16  Wend^ 
611.  I(  however,  the  correct  name  is  not  used,  the  defendant 
may  plead  the  misnomer  in  abatement. 

The  same  rule,  as  to  number,  applies  to  defendants.  No  process 
can  contain  the  names  of  the  defendants  in  more  than  one  action. 
0.  X.,  Sec,  3662.  In  actions  for  tort^  when  a  summons  is  returned 
not  found  or  served  by  copy,  as  to  part  of  the  defendants  who  shall 
not  appear,  the  plaintiff  may  dismiss  the  cause  as  to  such  defend- 
ants, and  proceed  against  the  defendants  personally  served  or  ap- 
pearing.— Ib,j  Sec.  3722. 
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If  the  defendant  be  saed  by  a  wrong  name,  and  does  not  appear, 
the  process  having  been  personally  served,  the  plaintiff  will  declare 
against  him,  and  proceed  to  jadgment,  in  the  name  in  the  proceaa. 
The  defendant  may  either  plead  the  misnomer  in  abatementi  or 
move  to  set  aside  the  process — 4  Cow^  148 — ^unless  a  fictitiona 
name  is  used. — Ante,  p.  23.  When  a  snit  is  conmienced  for  or 
against  a  copartnership,  and  the  names  of  aU  the  several  parties 
are  not  known,  the  suit  may  be  commenced  in  the  partnership 
name  of  said  plaintiffs  or  defendants,  and  the  pluntiffs  or  defend- 
ants have  the  right,  at  any  time  before  the  pleadings  are  closed,  to 
amend  the  same  by  inserting  the  names  of  the  parties  compoung 
the  partnership. — Ante,  p,  24.  In  actions  npon  instroments  in 
writing,  any  of  the  parties  to  which  are  designated  by  the  initial 
letter  or  letters,  or  contraction  of  the  christian  or  first  name  or 
names,  it  is  sufficient  to  describe  them  in  the  same  manner  in  the 
declaration. — Ante.  p.  24. 

If  a  person  enter  into  a  bond  or  deed  by  a  wrong  name,  he 
should  be  sued  by  such  name ;  and  a  declaration  against  him  by 
his  right  name,  stating  that  he  by  the  wromg  name  executed  the 
bond,  is  bad,  and  the  defendant  may  avsul  himself  of  this  objection 
under  the  general  issue. — 8  Taunt,^  504. 

A  variance  between  the  sumfnons  and  declaration,  as  to  the  plea, 
is  a  matter  of  form,  merely,  and  not  to  be  regarded. — Ante,  p,  26. 

Secondly,  That  it  contain  a  statement  of  the  facts  to  sustain  the 
action ;  and,  Thirdly,  that  they  be  set  forth  with  certainty. 

If  the  defendant  does  not  appear,  or  appearing,  does  not  object 
to  the  declaration,  technical  nicety  or  form  in  it  will  not  be  re- 
quired. In  such  cases,  pleadings  having  no  claim  to  form,  and 
very  little  to  substance,  have  been  held  good. — 1  Dento,  432.  It 
is  no  objection  that  there  is  no  venue ;  nor  (in  an  action  for  goods 
sold,)  that  there  is  no  averment  that  the  goods  were  sold  and  de- 
livered by  the  plaintiff  to  the  defendant ;  nor  that  no  promise  or 
undertaking  by  the  defendant  is  stated. — 4  iWrf,  182.  When  the 
declaration  was  "  for  moneys  due  on  contract,  (lost  by  fire,)  dama- 
ges for  non-performance  of  contract,  services  rendered,  money  paid, 
goods  sold  and  delivered,"  it  was  held  good. — 5  ffill,  60;  S,  C.  on 
error,  1 1bid,  503.  "We  have  repeatedly  held  that  pleadings  in 
justices'  courts,  as  brief  and  imperfect  as  those  in  the  present  case. 
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was  safficient  to  let  in  the  evidence,  unless' the  party  was  called 
on  at  the  time  of  joining  issue,  to  state  his  cause  of  action  or  de- 
fence more  at  large." — 5  ffillj  60.    When  the  defendant  does  not 
demur,  hut  goes  to  trial,  and  is  fairly  heaten  on*  the'merits,  the 
court  ahove  will  overlook  all  defects  of  form,  and  of  su!>fltanee  too, 
in  the  pleadings.— 4  Denio,  175.    But  if  the  declaration  aoes  not 
set  forth  a  cause  of  action,  if  one  is  not  made  out  hy  proof.^'thb: 
judgment  will  be  reversed.    Thus,  where  the  declaration  alleged 
that  the  defendant,  or  his  family^  set  his  dog  on  certain  swine  of 
plaintiff,  and  proved  that  the  daughter  of  defendant,  not  by  his  di- 
rection, set  the  dog  on  the  hog,  the  judgment  was  reversed,  be- 
cause the  &ther  ^as  not  answerable  for  the  act  of  his  daughter, 
done  without  his  authority  or  approval;  but  the  daughter,  whether 
an  infiint  or  not,  was  answerable  for  her  own  trespass. — Ibid.    So, 
where  the  plaintiff  declared  for  the  breach  of  a  ^  verbal  contract" 
in  a  case  where  the  statute  of  frauds  required  the  contract  to  be  in 
writing,  and  the  defendant  pleaded  to  the  declaration,  and  on  the 
trial,  upon  proof  of  the  parol  contract,  the  defendant  for  that  rea- 
son objected  that  the  contract  was  invalid,  which  objection  was 
overruled,  the  judgment  rendered  for  the  plaintiff  was  reversed. — 
1  Denio,  550.    The  case  of  Barber  vs.  Taylor — 1  Mich^  352 — may 
seem,  at  first  view,  to  conflict  with  the  above  cases,  but  such  is  not 
the  case.    In  a  recent  case,  the  Supreme  Court  held  that  pleadings 
in  a  Justice's  Court  should  be  viewed  with  liberality.    That  techni- 
calities in  pleadings  in  their  courts  should  be  discountenanced,  and 
substance  instead  of  form,  required.    That  the  object  of  a  pleading 
in  any  court  is  to  apprise  the  opposite  party  of  the  nature  and 
grounds  of  action  or  defence,  (as  the  case  may  be,)  so  that  there 
should  be  neither  misapprehension  or  surprise  on  the  trial  as  to 
what  matters  are  to  be  litigated.    That  if  a  party  is  not  sufficiently 
apprised,  he  may  demur  or  demand  a  more  full  and  particular  state- 
ment before  joining  an  issue  upon  the  merits.    But  if  he  pleads 
issuahly,  and  goes  to  trial  on  the  merits  without  objection,  he  shall 
be,  upon  principle,  estopped' from  raising  any  objection  afterwards 
to  a  pleading  of  the  case  on  the  ground  of  its  insufficiency,  either 
for  want  of  substance  or  sufficient  specification. — 3  Mich^  460. 
But  a  party  by  demurring  may  require  the  declaration  to  con- 
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tain  all  which  is  re^idr^  by  law  to  be  set  forth  in  it ;  that  is,  it 
mnst  be  correct  m 'substance.  The  declaration  will  be  sufScient 
on  general  demurrer,  if  conformable  at  the  time  to  the  roles  of 
pleading. Qpplipkble  to  the  circuit  court.  A  special  demurrer  is 
not  all6»rei*^-4»fe. ».  99. 

In  pleading  a  judgment  or  decision  of  a  court  or  o£5cer  of  special 
jurisdiction,  it  will  be  sufficient  to  allege  generally,  that  judgment 
:ot  decision  was  duly  given  or  made. — C.  L^  Sec,  3717. 
'  In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract,  it  will  be  sufficient  to  allege  generally,  that  the  party  per- 
formed all  the  conditions  on  his  part ;  if  the  aUegation  be  denied, 
the  facts  showing  the  performance  must  be  proved  on  the  trial. — 
Ib^  Sec.  3718. 

Plaintiffs  in  actions  founded  on  open  accounts,  must  embrace  all 
claims  then  due  on  account,  not  exceeding. twenty-five  dollars,  or 
fiBtiling  so  to  do,  cannot  recover  cost  in  any  subsequent  suit  on 
claims  not  so  embraced. — Sec.  3715. 

Form  of  Declaration, 

Lenawee  (1)  County,  ss.  James  Stiles  (2)  plaintiff  in  this  suit, 
by  C.  F.,  his  attorney,  (or  in  his  own  proper  person,)  complains  of 
James  Jackson,  (3)  who  has  been  summoned  to  answer  the  said 
James  Stiles,  of  a  plea  of  trespass  on  the  case  upon  promises  (4) 
for  that  whereas,  (state  the  cause  of  action^  and  conclude  thus :)  to 
the  damage  of  the  plaintiff  of  three  hundred  dollars,  (5)  and  there- 
fore he  brings  his  suit 

(1.)  When  no  local  description  is  necessary,  it  is  not  necessary 
to  allege  that  the  act  took  place  in  any  particular  township  or 
place  within  the  county ;  it  is  sufficient  to  aver  that  it  took  place 
in  the  county  only.  But  if  the  township  or  place  be  stated  as  mat- 
ter of  description,  as  in  the  situation  of  premises,  then  a  variance 
would  be  fatal. — 2  Barb,,  287.  When  a  transitory  matter  occurred 
out  of  the  county,  it  may,  in  some  cases,  for  the  purpose  of  explain- 
ing a  fact,  be  necessary  to  state  it  occurred  abroad.  If  the  exact 
place  abroad  be  stated,  it  should  be  shown  under  a  videlicit,  that  it 
happened  in  the  county,  thus  :  in  to  wit,  at  the  town- 

ship of  in  the  county  afores^d. — 1  Chit.  -P/.,  306. 
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(2.)  See  Ante.  pp.  24,  25. 

(3.)  See  Ante.  pp.  24,  25. 

(4.)  See  Ante.  pp.  26,  21. 

(5.)  This  sum  is  is  general,  the  amount  to  which  the  court  has 
jurisdiction  in  the  particular  action.  The  sum  must  not  exceed  H^e 
jurisdiction  of  a  justice  in  the  particular  action,  or  the  whole  proceed- 
ing would  be  void. — 6  Barh.^  674.  So,  where  the  justice  had  juris- 
diction to  fifty  dollars,  and  the  declaration  contained  three  counts 
claiming  fifty  dollars,  and  had  no  conclusion  stating  the  amount 
claimed,  it  was  held,  on  appeal,  that  the  suit  must  be  dismissed  for 
want  of  jurisdiction. — 6  Blackf.^  97,  357.  But  when,  in  such  a 
case,  the  parties  are  in  court  before  the  justice,  the  declaration 
may  be  amended. — 4  DeniOy  670 ;  Ante.  p.  27. 

4.  Of  Pleas  to  the  Jurisdiction  cmd  in  Abatement. 

Pleas  are  of  two  sorts :  dilatory  pleas,  and  pleas  to  the  action. 
Dilatory  pleas  are  such  as  tend  merely  to  delay  or  put  off  the  suit, 
by  questioning  the  propriety  of  the  remedy,  rather  than  by  deny- 
ing the  injury ;  pleas  to  the  action  are  such  as  dispute  the  very 
cause  of  suit — 3  Black.  .Com.,  310. 
The  order  always  to  be  observed  in  pleading,  is : 
I.  To  the  jurisdiction, 
II.  To  the  disability  of  the  person. 

1.  Of  the  plaintiff, 

2.  Of  the  defendant. 
III.  To  the  process. 

1.  To  the  form  of  the  process. 

2.  To  the  action  of  the  process. 
lY.  To  the  action  itself  in  bar  of  it. 

By  this  order  of  pleading,  each  subsequent  plea  admits  that 
there  is  no  foundation  for  the  former,  and  the  defendant  is  pre- 
cluded from  pleading  any  matter  prior  in  point  of  order  to  that 
upon  which  judgment  to  answer  over  has  been  given  against  him ; 
and  after  a  plea  in  bar  to  the  action,  the  defendant  cannot  plead  in 
abatement,  unless  for  matter  arising  after  the  commencement  of 
the  suit— 1  Chit.  Flead.^  476;  13  Wend.,  286;  2  Cow.,  417.  Nor 
can  a  plea  in  bar,  and  a  plea  in  abatement,  be  pleaded  at  the  same 
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time. — 2  Cow^  417.  In  such  a  case,  if  the  plea  in  bar  is  first,  the 
plea  in  abatement  maj  be  disregarded. — 2  John,  Cas^  313.  Where, 
after  having  pleaded  in  abatement,  the  defendant  pleads  in  bar,  he 
waives  his  first  plea. — 5  Mass^  260.  Bj  pleading  according  to 
the  above  arrangement,  the  defendant  may  go  through  the  whole 
series. 

0/  Pleas  to  the  Jurisdiction. 

Objections  to  the  jurisdiction  of  the  justice  may  be  made  at  any 
stage  of  the  proceedings,  in  case  he  has  no  jurisdiction  over  the 
subject  matter  of  the  suit,  or  he  has  not  obtained  jurisdiction  of 
the  person  of  the  defendant.  In  all  such  cases,  the  whole  proceed- 
ings would  be  void.  Thus,  if  a  warrant  or  attachment  issues  with- 
out the  requisite  proof  by  affidavit,  the  proceedings  would  be  void. 
If^  however,  the  defendant  should,  in  such  a  case,  appear  and  join 
issue,  the  objection  wotdd  be  thereby  waived,  and  the  subsequent 
proceedings  would  be  valid. — b  Hill^  118.  If  a  justice,  without 
consent  of  parties,  try  a  cause  which  he  is  prohibited  from  trying 
by  reason  of  affinity  or  consanguinity  to  either  of  the  parties,  the 
judgment  would  be  void. — Ante.p,  10. 

In  all  such  cases,  the  defendant  may  plead  to  the  jurisdiction  of 
the  court,  or  he  may  object  at  any  time,  whenever  the  objection  is 
not  waived  by  pleading. 

Of  Pleas  in  Abatement, 

Pleas  to  the  disability  of  the  plaintiffs  are,  that  he  is  not  in  ex- 
istence, (being  only  a  fictitious  person  or  dead,) — 19  Jokn^  308 ; 
Arch,  PL,  304 — ^that  he  died  since  the  commencement  of  the  suit, 
(but  if  there  are  more  than  one  plaintiff  or  defendant,  and  any  die, 
and  the  cause  of  action  survives,  the  suit  does  not  abate — (7.  L^ 
Sec,  4212) — ^that  the  plaintiff  is  ^.n  infant  and  has  declared  in  per- 
son or  by  attorney,  and  not  by  n%xt  friend — 2  Saund.^  209,  (a) — 
that  the  plaintiff  is  a  married  woman — 3  T,  i?.,  627— or  married 
after  the  commencement  of  suit — 6  T,  i2.,  266.  If  she  marry 
after  issue  joined,  it  may  be  pleaded  puis  dar.  cont, — i  East,^  602. 
When  a  married  woman  has  no  interest  whatever  in  the  subject 
matter  of  the  action,  and  improperly  sues  alone, — ^but  see  infra^ — 
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it  is  a  defence  finder  the  general  issue— 4  T.  M.,  861 — or  defend- 
ant may  plead  it  in  abatement  It  is  a  good  plea  that  plaintiffs 
suing  as  husband  and  wife,  are  not  married — 1  Bctc.  Ab,  Abate^  C, 
— and  this  objection  will  not  avail  under  the  general  issue. — 1  Str^ 
480 ;  6  Black/,  Rep^  170 ;  15  Mass,,  243.  Pleas  to  the  disability 
of  the  defendant,  as  that  she  was  married  at  the  time  of  action 
brought. — 3  T,  B,,  631 ;  see  infra.  If  the  defendant  marry  after 
the  commencement  of  the  suit,  it  cannot  be  pleaded  even  in  abate- 
ment— 1  Chit,  Pl,j  438 — and  plaintiff  may  in  that  case  proceed  to 
judgment  against  her. — 4  Ea^t,,  521.  The  coverture  of  the  defend- 
ant^ when  the  supposed  contract  was  entered  into,  is  a  defence  in 
bar  of  the  suit.— 8  T.  E,,  545. 

Pleas  in  abatement  of  the  process  are,  that  a  warrant  or  attach- 
ment issued  without  the  requisite  affidavit ;  privilege  from  arrest 
upon  a  warrant ;  from  the  service  of  other  process.  The  defend- 
ant may  also  make  these  objections  without  pleading.  So  he  may 
show  that  a  return  of  personal  service  of  the  summons  is  untrue ; 
as  where  a  summons  against  the  father,  was  served  on  the  son,  but 
returned  personally  served  on  the  father,  .it  was  held,  that  the  de- 
fendant might  show  tHat  it  had  not  been  served  upon  him. — 15 
Barb,,  47.  In  this  case  the  defendant  did  not  appear,  and  assigned 
the  want  of  service  as  error,  and  for  that  cause  the  judgment  was 
reversed. 

Pleas  to  the  action  of  the  process  are,  that  another  action  is 
pending  for  the  same  cause  in  another  court  in  this  State. — 9 
John,,  221;  To  an  action  on  a  judgment,  a  writ  of  certiorari  pend- 
ing may  be  pleaded ;  but  it  mubt  appear  by  the  plea  that  the  writ 
was  brought  prior  to  the  commencement  of  the  action,  and  that 
the  requisite  steps  were  taken  to  render  it  a  supersedeas  to  the  ex- 
ecution.— 2  John,,  Cas,,  312.  An  appeal  would  have  the  same 
effect  on  a  justice's  judgment. 

A  plea  in  abatement  personal  to  one  of  two  defendants  can- 
not be  pleaded  by  both. — 21  Wend,,  459. 

No  plea  in  abatement,  or  other  dilatory  plea,  which  does  not  in- 
volve the  merits  of  the  action,  shall  be  received  by  any  court,  un- 
less the  party  offering  such  plea  shall  prov^  the  truth  thereof  by 
aflSdavit,  or  by  some  other  evidence, — C,  Z.,  Sees.  3714,4175.  This  af- 
fidavit or  evidence  "  must  be  positive  as  to  the  truth  of  every  fact 
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contained  in  the  plea,  leaving  nothing  to  be  collected  by  inference. 
Belief  will  not  answer,  but  the  part?  most  swear  without  qualifica- 
tion, ftk9t  the  plea  is  tme  in  substance  and  matter  of  fact." — 5  JJttf, 
608. 

It  IB  not  necessarj  that  the  affidavit  should  be  by  the  party  him- 
self; it  may  be  by  his  attorney,  or,  even  by  a  stranger.  If  the 
tnith  of  the  plea  appear  to  the  court  upon  an  inspection  of  its  own 
records  or  proceedings,  an  affidavit  or  other  evidence  is  not  necefr- 
sary.— 8  B.  it  P^  397. 

This  plea  cannot  be  put  in  after  a  plea  in  bar,  or  with  it,  and 
the  plea  in  abatement  will,  in  either  case,  be  disr^arded. — 2  Ccw^ 
417 ;  3  John^  105 ;  5  Mass^  266. 

K  an  issue  of  fact  joined  on  a  plea  in  abatement,  be  found  for 
the  plaintiff,  the  judgment  is  final  that  he  recover ;  but  on  de- 
murrer, it  is,  that  the  defendant  answer  over,  that  is  plead  again. 
The  judgment  for  the  defendant,  in  all  ca^cs^is  tl>at  the  suit  abate. 
1  Ckit.  Pl^  458. 

A  few  cases  of  pleas  in  abatement  will  be  more  particularly 
noticed,  to  wit : 

1.  Coverture. 

2.  Nonjoinder. 

8.  Pendency  of  another  action. 

1.  Coverture, — ^The  defendant's  converture,  when  the  supposed 
contract  was  entered  into,  is  available  as  a  defence  under  the  gen- 
eral issue. — 8  T.  P,j  545.  If  parties  are  sued  as  husband  and  wife 
when  they  were  not,  the  &ct  that  they  were  not,  is  a  defence  un- 
der the  general  issue. — 2  Chit,  Bep^j  642. 

This  plea  will  not  avail,  if  the  husband  be  imprisoned  in  the  state 
prison  for  life — O.  Z.,  Sec,  3226— or  divorced  a  vinculo  matri- 
monii — 3  B,  db  C.  291 — or  from  bed  and  board — G,  Z.,  See. 
3288— or  if  the  wife  shall  have  come  from  any  other  State  or 
country  into  this  State,  without  her  husband,  he  having  never 
lived  with  her  in  this  State — Ib^  Sec.  3284 — or  where  she  made 
the  contract  under  authority  from  the  court  of  probate — Ib^ 
Sec.  3276 — all  which  may  be  replied  to  the  plea.  But  it  is  no 
answer  to  the  plea  that  the  husband  and  wife  have  separated,  and 
that  the  wife  has  a  separate  maintenance  secured  to  her  by  deed. 
8  T,  B.^  545. 
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T^e  law  in  relation  to  the  joinder  of  hnsband  and  wife  in  actions 
18  very  much  changed  by  the  statute  in  respect  to  the  rights  of 
married  women.  This  statute  was  amended  the  next  session  after 
its  passage.  The  sections  of  the  law,  as  amended,  connected  with 
this  question^  the  amendments  being  in  italics,  are  as  follows  : 

The  real  and  personal  estate  of  every  female  acquired  before 
marriage,  and  all  property,  real  and  personal,  to  which  she  may 
afterwards  become  entitled,  by  gift;,  grant,  inheritance,  devise,  or  in 
other  manner,  shall  be  and  remain  the  estate  and  property  of  such 
female,  and  shall  not  be  liable  for  the  debts,  obligations  and  en- 
gagements of  her  husband,  and  may  be  contracted,  sold,  transfer- 
red, mortgaged,  conveyed,  devised  or  bequeathed  by  her,  in  the 
same  manner  and  with  the  like  effect  as  if  she  were  unmarried. — 
C.  L^  See.  3292. 

Actions  may  be  brought  by  and  against  a  married  woman  in 
relation  to  her  boU  property,  in  the  same  manner  as  if  she  were  un- 
married, and  in  cctses  where  the  property  of  the  husband  cannot  he 
told^  mortgaged^  or  othemnse  encumbered,  without  the  consent  of  his 
wi/By  to  be  given  in  the  manner  prescribed  by  law,  or  when  his  prO" 
perty  is  exempted  by  law  from  sale  on  execution  or  other  final 
process  issued  from  any  court  against  him,  his  wife  may  bring  an 
action  in  her  own  name  with  the  like  effect  as  in  cases  of  actions  in 
relation  to  her  sole  property  as  aforesaid^ — lb.,  Sec,  3294. 

The  husband  of  any  married  woman  shall  not  be  liable  to  be 
sued  upon  any  contract  made  by  such  married  woman  in  relation 
to  her  sole  property,  and  the  wife  shall  be  liable  to  be  sued  upon 
any  contract  or  engagement  made  by  her  in  cases  where  her  husband 
is  not  in  law  liable,  or  where  he  refuses  to  perform  such  contraU  or 
engagement,  and  in  any  case  herein  authorized,  the  cacse  of  cLction 
shall  be  deemed  to  have  accrued  from  and  after  the  passage  of  this 
act. — lb.,  Sec.  3295. 

Plea  of  Plaintiff  ^s  Coverture, 


The  said  C.  T>.  prays  judgment  of  the  summ^ms  in  this 
cause,  and  that  the  same  may  be  quashed,  because  he  says  that  the 
said  A.  B.  before  and  at  the  time  of  the  commencement  of  this  suit 
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was  under  coTertare  of  one  A.  D.,  her  husband,  which  said  A.  D. 
is  still  living ;  and  this  he  is  ready  to  verify.  Wherefore,  inasmuch 
as  the  said  A.  D.  is  not  named  in  the  said  summons  and  declara- 
tion, the  said  C.  D.  prays  judgment  of  the  same,  and  that  the  same 
may  be  quashed. 

Affidavit  to  verify  Plea, 


C.  D.,  of  the  defendant  in  this  cause,  being  duly 

sworn,  deposeth  and  saith,  that  the  above  plea,  {pr^  the  plea  here- 
unto annexed,)  is  true  in  substance  and  matter  of  fact. 

Sworn  before  me,  <fec.  C.  D. 

Upon  a  replication  denying  the  coverture,  it  will  be  sufficient  to 
prove  cohabitation  under  marriage  by  repute,  which  may  be  estab- 
lished by  general  reputation,  the  acknowledgment  of  the  parties, 
and  reception  by  their  friends  as  man  and  wife,  <kc. — 1  Eep.  lUp^ 
354. 

2.  Nonjoinder, — When  a  joint  contractor,  tenant  in  common,  or 
a  party  who  has  received  a  joint  injury,  is  not  joined  as  a  plain- 
tiff, the  nonjoinder  may  be  pleaded  in  abatement.  In  actions  up- 
on contracts  (or  on  judgments) — 1  J7i7Z,  476 — the  nonjoinder  of  a 
co-contractor  as  plaintiff,  may  be  taken  advantage  of  at  the  trial 
under  the  general  issue,  or  if  it  appear  on  the  pleadings,  the  de- 
fendant may  demur.  But  if  the  plaintiff  sue  as  executor  or  ad- 
ministrator, &c.,  on  a  contract,  the  nonjoinder  must  be  pleaded  in 
abatement.  In  actions  for  torts^  if  one  of  several  who  should  be 
plaintiffs,  sue  alone,  the  nonjoinder  of  the  others  must  be  pleaded 
in  abatement,  and  the  defendant  cannot  take  advantage  of  it  in  any 
other  manner,  except  to  prevent  the  plaintiff  on  the  trial  from  re- 
covering more  than  his  aliquot  share  or  interest  It  is  no  objec- 
tion that  the  defect  appears  on  the  pleadings.  If  the  defendant  do 
not  plead  the  nonjoinder  in  abatement,  the  others  may  afterwards 
sue  alone  for  the  injury  to  their  undivided  shares,  and  the  defend- 
ant cannot  plead  in  abatement  of  such  action  the  nonjoinder. — 
Saund,  PL  d:  Ev,,  13,  14 :  5  Hill^  56  n.  a. 

The  nonjoinder  of  a  person  as  defendant  m  action  upon  con/rac^^, 
must  be  pleaded  in  abatement,  unless  upon  the  declaration  or 
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other  pleading  of  the  plaintiff,  the  nonjoinder  appear  and  that  the 
person  is  living ;  in  which  case  the  defendant  may  demur  or  ar- 
rest the  judgment,  but  cannot  avail  himself  of  the  objection  on  the 
trial. — 1  ffill,  416  \  4  M.  d  O^  709.  In  actions  for  torU^  non- 
joinder of  others  as  defendants  cannot,  in  general,  be  pleaded  in 
abatement  or  otherwise  taken  advantage  of. — 1  Saund^  291,  c.  d:  g. 
But  where  the  tort  consists  in  the  omission  of  several  joint  owners 
of  land  of  some  act  to  be  done  by  them  respecting  the  land,  the 
nonjoinder  of  the  other  owners  may  be  pleaded  in  abatement. — 5 
T.  R^  651 ;  14  John^  426. 

The  defendant  in  his  plea  must  name  all  the  joint  contractors ; 
he  will  fail,  if  it  appear  on  the  trial  that  the  contract  was  made 
with  others  also  not  named  in  the  plea. — 1  Stark.  Rep^  296  ;  6 
Taunt^  687  ;  24  Wend^  411.  The  plea  is  not  sustained  if  it  ap- 
pear that  either  a  greater  or  less  number  of  persons  made  the  con- 
tract than  the  plea  mentions.— 2  Hill^  200  \  \  C.  d  K.^  572-3. 
Nor,  if  the  contract  was  joint  and  several. — 1  Wend,^  524.  Nor, 
if  the  person  omitted  is  a  dormant  partner  of  a  firm,  unless  the 
plaintiff  knew  it.— J/bocfy  <fc  Jf.,  88  ;  19  Wend^  625.  Nor,  if  he 
is  an  infant. — 1  Stark,  Rep,,  25.  Nor,  if  the  action  as  to  the  per- 
son not  joined  is  barred  by  the  statute  of  limitations. — C,  X.,  Sec, 
5376.  This  section  authorizes  the  plaintiff  to  avail  himself  of  the 
&ct  by  a  replication  of  it  to  the  plea ;  probably  the  plaintiff  must 
by  replication  avail  himself  of  the  fact  that  the  person  not  joined 
was  an  infant. — 4  Taunt,,  307. 

Plea  in  Assumpsit  of  Nonjoinder  of  a  Contra^ctor, 

CD. 

adsni, 

A.  B.    )         And  the  defendant  in  his  own  proper  person  prays 

judgment  of  the  said  summons  and  declaration ;    because  he  says 

that  the  said  promise  (several  promises)  in  the  said  declaration 

mentioned,  if  any  such  was  made,  (were  and  each  of  them)  were 

made  by  E.  F.  jointly  with  the  defendant,  and  which  said  £.  F.  is 

still  alive.     Wherefore,  because  the  said  £.  F.  is  not  named  in  the 

said  summons  and  declaration,  he  prays  judgment  of  the  summons 

and  declaration,  and  that  the  same  may  be  quashed. 
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Replication  denying  the  Plea, 


And  the  plaintiff  says  that  the  said  summons  and 
declaration,  by  reason  of  any  thing  above  by  the  said  defendant  in 
his  said  plea  alleged,  onght  not  to  be  quashed,  because  he  says  that 
the  said  promise  (several  promises)  were  not  made  by  the  defend- 
ant jointly  and  together  with  the  said  E.  F^  in  manner  and  form 
as  the  defendant  hath  above  in  his  said  plea,  in  that  behalf  alleged ; 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country. 

The  party  omitted,  is  a  competent  witness  for  the  plaintiff  to 
disprove  the  plea. — 2  Stark,  Rep,^  414.  But  not  for  the  defend- 
ant.— 2  Bing,  133.  Quere?  But  an  admission  by  him  before  ac- 
tion brought,  is  evidence  in  support  of  the  plea. — Jf.  it  iT.,  45. 
Quere  ?  Proof  of  some  one  item  of  the  plaintiff's  claim  being  the 
debt  of  the  person  named  in  the  plea  will  sustain  the  plea. — 6 
BUick,,  511 ;  1  Esp^  452.    But  see  1  Arch^  N.  P.,  109,  contra. 

The  plea  admits  the  plaintiff's  claim,  but  not  the  amount  of  it. 
If  the  defendant  fail  in  sustaining  his  plea,  he  may  contest  the 
whole  or  any  part  of  the  claim  which  the  plaintiff  gives  in  evidence, 
the  same  as  if  the  general  issue  had  been  pleaded. — 24  Wend^  411 ; 
1  M.  d:  (7.,  731  ;  6  Bing.  (N.  C)  23,  26. 

Misjoinder,  that  is,  joinder  of  persons  as  plaintiffs  or  defendants 
who  should  not  be  joined,  will  have  the  effect  in  actions  upon  con- 
tract, of  defeating  the  plaintiff  on  the  trial.  The  misjoinder  may 
be  pleaded  in  abatement,  but  it  is  not  advisable.  The  same  effect 
will  be  produced  in  actions  for  torts,  if  there  is  a  misjoinder  of 
plaintiffs,  but  it  will  not  be  so  in  respect  to  defendants,  as  those 
not  guilty  can  be  acquitted. — Saund.  PL  <t  Ev^  15,  16. 

3.  Pendency  of  another  Action, — The  pendency  of  a  former  ac- 
tion for  the  same  cause,  may  be  pleaded  in  abatement. — 18  John,, 
251;  3  Wend.,  528— but  not  in  bar.— 5  B.  dt  Aid,,  101.  Where 
two  suits  are  commenced  at  the  same  time,  their  pendency  may,  it 
seems,  be  pleaded  reciprocally  the  one  to  the  other. — 3  Wend,,  258. 
But  the  commencement  of  a  second  suit,  after  bringing  the  first, 
cannot  be  pleaded  in  abatement  of  the  first ;  but  if  a  judgment  is 
rendered  in  the  second  suit  in  issot  of  the  plaintiff,  it  may  be 
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pleaded  in  bar  of  the  first  suit. — 21  Wend^  339.  In  an  action 
against  one  of  several  joint  contractors,  the  defendant  cannot  plead 
in  abatement  the  pendency  of  another  action  for  the  same  canse 
against  another  contractor ;  but  he  should  plead  in  abatement  the 
nonjoinder  of  the  joint  contractor,  and  if  a  section  action  be 
brought  against  all,  the  pendency  of  the  prior  action  against  the 
other  joint  contractor  may  be  pleaded. — 16  If.  dt  W^  494. 


Plea  of  Pendency  of  another  Action, 

CD. 
adsm, 
A.  B.    )       And  the  defendant  in  person  prays  judgment  of  the 

said  summons  and  declaration,  because  he  says  that  before  the  issu- 
ing of  the  said  summons,  or  the  plaintiff  declaring  thereupon,  to 
wit :  on  the  day  of  ,  the  said  plaintiff  issued  a 

summons,  out  of  the  court  of  y  Esquire,  one  of  the 

Justices  of  the  Peace  of  said  County  of  ,  and  declared 

therein  against  him^  in  a  certain  plea  of  promises  upon  the  same 
identical  promises  and  undertakings  in  the  said  declaration  in  this 
present- suit  mentioned,  as  by  the  record  and  proceedings  thereof 
remaining  in  the  said  court,  before  tlie  said  Justice,  more  fully  ap- 
pears, and  the  defendant  forth er  saith,  that  the  parties  in  this  and 
the  said  former  suit  are  the  same,  and  not  other  or  different 
persons,  and  that  the  supposed  causes  of  action  in  this,'  and  the 
said  former  suit  are,  and  each  and  every  one  of  them  is  and  are  the 
same,  and  not  other  or  idifferent  causes  of  action,  and  that  the  said 
former  suit,  so  brought  and  prosecuted  against  him  the  defendant, 
by  the  plaintiff  as  aforesaid,  is  still  depending  in  the  court  of  the 
said  Justice  of  the  Peace  as  aforesaid,  and  this  the  defendant  is 
ready  to  verify.  Wherefore  he  prays  judgment  of  the  said  sum- 
mons and  declaration  in  the  suit,  and  that  the  same  may  be 
quashed. 

It  does  not  seem  necessary  to  state  the  declaration  in  the  prior 
action. — 3  Chit.  Pl^  N,  Nor  to  aver  that  such  action  is  still 
pending,  as  it  is  sufficient  to  abate  the  second  summons  to  show 
that  it  was  pending  when  the  second  action  was  commenced. — 6 
Co.  Eep.j  1. 
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Replication  Denying  Plea. 

A. 

vs. 
C.  D.    )  And  the  said  plaintiff  says  that  his  said  summons 

and  declaration  ought  not  to  be  quashed ;  because  he  says  that 
said  former  suit,  in  the  said  plea  mentioned,  was  not  pending  at 
the  time  of  the  commencement  of  this  suit  in  manner  and  form  as 
the  said  defendant  hath  above,  in  his  said  plea  in  that  behalf  alle- 
ged ;  and  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country. 

Where  a  person  has  several  demands  or  existing  causes  of  action 
growing  out  of  the  same  contract,  or  resting  in  matters  of  account 
which  may  be  joined ;  and  if  the  causes  of  action  be  split  up  and 
a  suit  is  brought  for  part  only,  and  subsequently  a  second  suit  for 
the  residue,  the  first  action  may  be  pleaded  in  abatement  of  the 
second,  or  in  bar. — 19  Wend.,  207  ;  6  Hill,  64.  The  same  rule 
applies  to  several  actions  against  the  same  person  for  the  sams 
wrong. — Ihid. 

6.    Of  Pleas  in  bar  and  notice  of  Special  Matter. 

These  pleas  either  deny  that  the  plaintiff  ever  had  the  cause  of 
action  complained  of,  or  they  admit  that  he  once  had  the  cause  of 
action,  but  insist  that  it  no  longer  exists. — Saund.  PL  <t  Ev,  720. 

No  special  plea  in  bar  shall  be  pleaded  in  any  civil  action  here- 
after to  be  commenced ;  but  all  matters  of  defence  to  any  such 
action  may  be  given  in  evidence  under  the  general  issue. — C.  L., 
Sec.  4176. 

In  all  civil  actions  hereafter  to  be  commenced,  the  general  issue 
shall  consist  of  a  demand  by  the  defendant,  of  a  trial  of  the  mat- 
ters set  forth  in  the  plaintiff's  declaration. — lb..  Sec.  4177. 

The  plea  of  the  general  issue  shall  be  in  the  same  form  as  in  the 
circuit  court,  and  notice  of  any  defence  not  admissible  under  the 
general  issue,  shall  be  given  with  such  plea ;  any  pleading  in  a 
Justices'  court  (unless  otherwise  directed  by  the  statute,)  may  be 
either  written  or  verbal,  at  the  discretion  of  the  party  makibg  the 
same. — lb.,  Sec.  8714. 
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PUa  of  General  Issue^ 

Justices'  Court 
CD.    1 

<idsni,    >     Before  I.  B.,  Justice. 
A.B.    ) 

The  said  defendant  demands  a  trial  of  tlie  matters  set  fortli  in 

said  plaintiff's  declaration. 

To  A.  B.,  the  above  plaintiff : 

Take  notice  that  the  defendant  on  the  trial  of  the  above  canse, 
will  give  in  evidence  that  (set  forth  the  matter  of  defence  intended 
to  be  proved.)  C.  D, 

The  remarks  in  relation  to  pleadings  in  Justices'  courts — Ante, 
pp.  93,-  94 — apply  to  notices  of  matter  of  defence,  and  any  defect 
in  them,  must  be  objected  to  the  first  opportunity. 

A  ftdlurc,  or  want  of  consideration  in  whole  or  in  part,  may  be 
shown  in  defence  to  any  action  or  set-off,  upon  or  arising  out  of 
any  bond  or  promissory  note,  or  other  instrument  in  writing,  ex- 
cept negotiable  notes,  negotiated  before  falling  due,  to  any  person 
not  having  at  the  time  it  was  negotiated,  knowledge  of  such  de- 
fence.— (7.  X.,  Sec.  3716.  A  total  failure,  or  want  of  considera- 
tion was,  in  actions  upon  simple  contracts,  a  defence  as  between 
the  parties.  This  section  allows  a  defence  of  partial  failure  or 
want  of  consideration.  The  defence,  in  this  section,  is  applied  by 
the  revised  statutes  to  any  scaled  instrument.  See  debt  on  Bond, 
In  action  upon  all  sealed  instruments,  or  when  they  are  offered  as 
a  set-off,  the  consideration  may  be  disputed.  C.  L.^  Sec.  4327. 
But  this  defence  allowed  by  the  last  section  shall  not  be  made, 
unless  the  defendant  shall  have  given  notice  thereof  with  his  plea 
of  the  general  issue.  76.,  Sec.  4328.  Notice  must  also  be  given 
in  actions  upon  contracts  not  under  seal,  where  there  is  only  a 
partial  failure  or  want  of  consideration  Ib.^  Sec.  3769.  I^  how- 
ever, the  bond  or  other  contract  is  offered  as  a  set-off,  notice  in  not 
necessary. 

The  general  issue  docs  not  always^operate  as  a  denial  of  the  exe- 
cution of  a  written  instrument.  When  any  written  instrument, 
purporting  to  be  executed  by  one  of  the  parties,  is  declared  upon 
or  set-off,  it  may  be  used  in  evidence  on  the  trial  of  the  cause 
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Replication  Denying  Plea. 

A. 

vs. 
C.  D.    )  And  the  said  plaintiff  says  that  his  said  snmmons 

and  declaration  ought  not  to  be  quashed ;  because  he  says  that 
S4ud  former  suit,  in  the  said  plea  me&tioned,  was  not  pending  at 
the  time  of  the  commencement  of  this  suit  in  manner  and  form  as 
the  said  defendant  hath  above,  in  his  said  plea  in  that  behalf  alle- 
ged ;  and  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country. 

Where  a  person  has  several  demands  or  existing  causes  of  action 
growing  out  of  the  same  contract,^  or  resting  in  matters  of  account 
which  m4iy  be  joined ;  and  if  the  causes  of  action  be  split  up  and 
a  suit  is  brought  for  part  only,  and  subsequently  a  second  suit  for 
the  residue^  the  first  action  may  be  pleaded  in  abatement  of  the 
second,  or  in  bar. — 19  Wend.^  207  ;  6  Hill^  64.  The  same  rule 
applies  to  several  actions  against  the  same  person  for  the  same 
wrong. — Ibid, 

5.    Of  Pleas  in  bar  and  notice  of  Special  Matter, 

These  pleas  either  deny  that  the  plaintiff  ever  had  the  cause  of 
action  complained  of,  or  they  admit  that  he  once  had  the  cause  of 
action,  but  insist  that  it  no  longer  exists. — Saund.  PL  it  Ev,  720. 

No  special  plea  in  bar  shall  be  pleaded  in  any  civil  action  here- 
after to  be  commenced ;  but  all  matters  of  defence  to  any  such 
action  may  be  given  in  evidence  under  the  general  issue. — C,  X., 
Sec.  4176. 

In  all  civil  actions  hereafter  to  be  commenced,  the  general  issue 
shall  consist  of  a  demand  by  the  defendant,  of  a  trial  of  the  mat- 
ters set  forth  in  the  plaintiff's  declaration. — /ft..  Sec.  4177. 

The  plea  of  the  general  issue  shall  be  in  the  same  form  as  in  the 
circuit  court,  and  notice  of  any  defence  not  admissible  under  the 
general  issue,  shall  be  given  with  such  plea ;  any  pleading  in  a 
Justices'  court  (unless  otherwise  directed  by  the  statute,)  may  be 
either  written  or  verbal,  at  the  discretion  of  the  party  makibg  the 
same. — 7ft.,  Sec.  8714. 


\ 
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Plea  of  OenercU  Isstie, 

Justices'  Court 
CD.    ) 

adsni,    >     Before  I.  B.,  Justice. 
A.B.    ) 

The  said  defendant  demands  a  trial  of  the  matters  set  forth  in 

said  plaintiff's  declaration. 

To  A.  B.,  the  above  plaintiff : 

Take  notice  that  the  defendant  on  the  trial  of  the  above  cause, 
'will  give  in  evidence  that  (iet  forth  the  matter  of  defence  intended 
to  he  proved.)  C.  D. 

The  remarks  in  relation  to  pleadings  in  Justices'  courts — Ante, 
pp,  9Sf  94 — apply  to  notices  of  matter  of  defence,  and  any  defect 
in  them,  must  be  objected  to  the  first  opportunity. 

A  failure,  or  want  of  consideration  in  whole  or  in  part,  may  be 
shown  in  defence  to  any  action  or  set-off,  upon  or  arising  out  of 
any  bond  or  promissory  note,  or  other  instrument  in  writing,  ex- 
cept negotiable  notes,  negotiated  before  falling  due,  to  any  person 
not  having  at  the  time  it  was  negotiated,  knowledge  of  such  de- 
fence.— C  i/..  Sec.  3  7 16,  A  total  failure,  or  want  of  considera- 
tion was,  in  actions  upon  simple  contracts,  a  defence  as  between 
the  parties.  This  section  allows  a  defence  of  partial  failure  or 
want  of  consideration.  The  defence,  in  this  section,  is  applied  by 
the  revised  statutes  to  any  sealed  instrument.  See  debt  on  Bond. 
In  action  upon  all  sealed  instruments,  or  when  they  are  offered  as 
a  setoff,  the  consideration  may  be  disputed.  C.  L.,  Sec.  4327. 
But  this  defence  allowed  by  the  last  section  shall  not  be  made, 
nnless  the  defendant  shall  have  given  notice  thereof  with  his  plea 
of  the  general  issue.  76.,  Sec.  4328.  Notice  must  also  be  given 
in  actions  upon  contracts  not  under  seal,  where  there  is  only  a 
partial  failure  or  want  of  consideration  /ft.,  Sec.  3769.  If,  how- 
ever, the  bond  or  other  contract  is  offered  as  a  set-off,  notice  in  not 
necessary. 

The  general  issue  does  not  always«operate  as  a  denial  of  the  exe- 
cution of  a  written  instrument.  When  any  written  instrument, 
purporting  to  be  executed  by  one  of  the  parties,  is  declared  upon 
or  set-off,  it  may  be  used  in  evidence  on  the  trial  of  the  cause 
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against  such  party,  without  proYing  its  execution,  unless  its  execu- 
tion be  denied  by  oath  at  the  time  of  declaring,  or  pleadiag,  or 
giving  notice  of  set-off,  if  such  instrument  shall  be  produced  and 
filed  with  the  Justice. — (7.  Z^  Sec.  3767.  Unless  the  parties  seek- 
ing to  recover  on  the  written  instrument,  produce  the  instrument, 
so  that  the  opposite  party  shall  have  an  opportunity  of  inspecting 
it  befcfre  pleading  to  the  declaration ;  or  if  set-off,  to  ascertain  its 
genuineness,  when  the  notice  of  set-off  is  given ;  the  party  of  whom 
the  amount  due  upon  it  is  sought  to  be  obtained,  is  not  bound  to 
deny  the  execution  under  oath,  and  the  plea  of  the  general  issue 
would  not,  in  such  case,  excuse  from  proof  of  the  execution.  A 
failure  to  make  a  denial  of  the  execution  under  oath,  only  operates 
as  an  admission  of  the  execution  of  the  instrument,  leaving  the 
party  at  liberty  to  set  up  any  defence  other  than  that  he  did  not 
execute  it,  which  is  admissible  under  his  plea  of  the  general  issue 
or  notice. 

The  effect  of  a  failure  to  deny  the  execution  of  the  instrument 
under  oath,  was  decided  by  the  Supreme  Court,  in  a  case  recently 
before  it.  The  following  is  an  abstract  of  the  case,  and  the  opinion 
of  the  Supreme  Court  therein. 

Feffff  and  Swindle  vs.  Bidelman — 5  Mich.^  26.  On  the  return 
day  of  the  summons,  the  parties  appeared,  and  the  plaintiff  pro- 
duced and  filed  with  the  justice,  and  declared  verbally  against  the 
defendants  upon  a  promissory  note,  as  follows : 

Due  A.  Coles,  or  bearer,  one  hundred  ninety-six  ,*Jo  dollars,  for 
value  received.     Morenci,  May  2,  ]  856.  S.  PEGG  <fe  Co. 

The  defendant  pleaded  verbally  the  general  issue,  without  oath. 

On  the  trial,  the  plaintiffs  offered  and  read  in  eviaence,  without 
further  proof,  the  note  declared  on,  and  there  being  no  further  evi- 
dence in  the  case,  the  justice  rendered  judgment  against  the  de- 
fendant for  the  amount  of  said  note.  The  defendant  removed  the 
cause  to  the  Circuit  Court  of  Lenawee  County  by  certiorari.  The 
Circuit  Judge  reserved  the  question  for  the  opinion  of  the  Supreme 
Court. 

Christiancy,  J.:  *  *  *  *  «*The  plaintiffs  in  error  contend  that 
the  statute  did  not,  in  this  cause,  dispense  with  proof  that  the  de- 
fendants composed  the  firm  of  S.  Pegg  h  Co.,  and  executed  the 
note. 
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"  Without  expressing  any  opinion  touching  the  necessity  of  such 
farther  proof  in  a  case  where  the  defendants  do  not  appear,  we 
think  that  where  the  defendants,  as  in  this  case,  actually  appear  in 
court  at  the  joining  of  the  issue,  and  the  plaintiff  declares  against 
them  in  their  individual  names,  producing  and  filing  the  note  or 
instrument  declared  upon,  the  defendants  pleading  the  general  iss»ue 
without  oath  are  to  be  taken  to  admit,  not  only  the  execution  of  the 
note  or  instrument,  in  the  abstract,  but  that  it  was  executed  by  the 
parties  declared  against,  and  that  if  they  intend  to  controvert  either 
of  these  facts,  they  must  do  so  on  oath,  as  provided  by  the  statute. 

^  If  the  statute  be  so  construed  as  only  to  admit  the  execution  of 
the  note  in  the  abstract,  without  reference  to  the  fact  by  whom  exe- 
eutedy  further  proof  would  in  all  cases  be  required ;  as  well  where 
the  signature  purports  to  be  that  of  a  single  individual,  as  where  it 
purports  a  collective  or  partnership  name,  especially  (as  is  usually 
the  case,)  where  the  christian  name  of  the  individual  should  be 
signed  by  the  initials  only,  as  was  the  case  of  Fish  vs.  Hall — 4 
Mich^  506.  Such  a  construction,  it  seems  to  us,  would  defeat  the 
intention  of  the  Legislature,  and  render  the  statute  almost,  if  not 
entirely,  nugatory. 

"  The  question  of  partnership  of  the  defendants  does  not  neces- 
sarily arise  in  this  case.  The  declaration  docs  not  allege  that  de- 
fendants were  partners  :  they  were  sued  in  their  individual  names, 
and  the  question  is  simply  whether  they  executed  the  note  by  the 
name  subscribed  to  it. 

**  The  correct  rule,  we  think,  is  that  the  admission  of  the  execution 
of  the  instrument  contemplated  by  the  statute,  is  an  admission  that 
it  was  executed  by  the  defendants  by  the  name  and  description  al- 
leged in  the  declaration.  See  Frey  vs.  Meakins,  15  Illinois,  339 ; 
Pickering  vs.  Pulsifer^  4  Oilman^  82 ;  Hoefgan  vs.  ffarrison,  7 
Indiana^  594. 

"  The  Circuit  Court  of  the  United  States  had  adopted  a  rule  of 
similar  import  with  the  provisions  of  our  statute ;  and  under  that 
rule,  defendants  charged  as  having  executed  the  note  as  parties  are 
held  to  admit  the  partnership,  if  they  do  not  deny  it  on  oath — 
ThofMLS  vs.  Clark,  2  McLean,  194 — and  to  admit  the  partnership 
of  plaintiffs  where  the  note  purports  to  be  made  to  them  as  such. — 
Pratt  vs.  Willard,  6  McLean,  27. 
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"  But  the  case  of  Pursley  vs,  Morrison^  7  IndianOy  356,  most  be 
regarded  as  settling  the  question  in  this  case,  if  the  question  of  de- 
fendants* partnership  is  inyolyed.  That  case  arose  under  2  Ind.  R, 
S^  p.  44,  9ec,  80,  from  which  our  statute  is  substantially  a  copy ; 
and  it  was  held  that  the  failure  to  deny  on  oath  the  execution  of 
the  note,  not  only  admitted  the  cause  of  action  against  a  copartner- 
ship, but  that  a  denial  under  oath  by  one  partner  put  the  plaintiff 
to  proof  as  to  that  one  only." 

The  affidavit  of  one  of  several  defendants,  denying  the  execution 
of  the  instrument  sued  on,  renders  it  necessary,  as  to  him,  that  proof 
of  partnership,  or  of  the  handwriting  should  be  made.  The  implied 
admission,  created  by  the  statute,  still  exists  as  to  the  other  defend- 
ant, who  is  not  entitled  to  any  benefit  from  the  oath  of  his  co-de- 
fendant, except  the  incidental  benefit  which  would  result  from  the 
plaintiff  failing  to  maintain  the  issue  as  to  one  of  the  joint  defend- 
ants.—17  m^  202. 

If  the  written  instrument  declared  on,  or  set-off,  is  filed  at  the 
time  of  declaring,  or  pleading,  and  giving  notice  of  set-off,  its  exe- 
cution must  be  claimed  on  oath  at  the  time  of  such  filing,  and  not 
afterwards,  in  order  to  put  the  party  relying  on  it  upon  proof  of  its 
execution. — 4  Mich^  606.        • 

Several  defendants  may  join  in  the  same  plea,  or  each  may  plead 
separately ;  one  may  plead  in  abatement,  another  in  bar,  and  a 
third  may  demur,  except  in  action  against  husband  and  wife,  when 
the  husband  must  join  in  the  plea  with  his  wife. — 1  Chit.  Pl^  596. 
But  personal  defences,  as  coverture,  in&ncy,  c&c,  should  be  pleaded 
separately;  and  one  of  several  defendants  may  justify  by  command 
of  another  defendant,  who  pleads  the  general  issue,  or  confesses  the 
action,  for  one  defendant  cannot,  by  pleading,  take  away  the  ground 
of  defence  from  the  other. — 75.,  597-8.  If  two  defendants  join  in 
a  plea,  which  is  sufficient  for  one  but  not  for  the  other,  the  plea  is 
bad  as  to  both,  for  the  court  cannot  sever  it  and  say  that  one  is 
guilty  and  that  the  other  is  not,  when  they  all  put  themselves  on 
the  same  terms. — i^^  598.  But  this  rule  would  not  apply  to  a 
joint  plea  of  the  general  issue,  as  neither  defendant  could  give  in 
evidence  a  justification  under  that  plea  in  any  case. 

In  assumpsit,  the  general  issue  denies  the  making  of  the  promise. 
Under  this  plea,  any  matter  which  shows  that  the  plaintiff  never 
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had  a  cause  of  action,  and  also  most  matters  in  discharge  of  the 
action^  are  admissible.  So,  under  this  plea,  evidence  of  the  defend- 
ant's incapacity  to  contract,  as  that  at  the  time  the  supposed  con- 
tract was  entered  into,  the  defendant  was  an  infant,  a  lunatic,  or  a 
feme  covert,  would  be  admissible.  And  so  a  release,  arbitration, 
former  recovery  for  the  same  cause,  payment,  alteration  in  the 
terms  of  the  contract,  and  some  others.  Of  some  defences  in  this 
action,  notice  must  be  given  with  the  general  issue,  as  a  tender, 
set-off,  or  the  statute  of  limitations. — 1  Chit  Pl^  473. 

In  debt  on  a  record,  the  general  issue  merely  puts  in  issue  the 
existence  of  the  record  as  stated ;  of  any  matter  in  discharge  of  the 
action  notice  must  be  given  ;  as  payment  or  release,  levied  by  exe- 
cution, &c.  In  debt  on  a  justice's  judgment,  the  general  issue 
would  only  put  in  -issue  the  fact  that  such  a  judgment  was  ren- 
dered. In  debt  on  bond,  it  would  be  only  a  denial  of  the  execution 
of  it. 

In  covenant,  this  plea  only  puts  in  issue  the  execution  of  the 
deed. 

In  trover  and  actions  on  the  case,  the  general  issue  allows  any 
defence,  but  the  statute  of  limitations. 

In  trespass  to  real  or  personal  property,  or  to  the  person,  the 
general  issue  would  not  authorize  the  gi^^g  in  evidence  any  thing 
but  what  directly  controverts  the  truth  of  any  matter  which  the 
plaintiff  would  be  bound  to  prove.  Of  any  justification  or  matter 
in  discharge  of  the  cause  of  action,  notice  must  be  given  with  the 
general  issue. 

Some  of  the  defences,  of  most  common  occurrence,  will  now  be 

noticed : 

1.  Accord  and  satisfaction. 

2.  Duress. 

3.  Infancy. 

4.  Payment. 

5.  Release. 

6.  Former  recovery  or  action. 

7.  Limitations,  statute  of. 

8.  Tender. 

9.  Usury. 

10.  Drunkenness. 
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1.  Accord  and  Satis/action. — ^Accord  is  an  agreement  between 
two  parties  to  give  and  accept  something  in  satisfaction  of  a  tresr 
pass,  &c^  done  bj  the  one  to  the  other — Bae.  Ahr,  Accord  and 
Satirfactiony  C. — which,  when  performed,  is  a  bar  to  all  actions 
npon  that  account. — 3  Black,  Com^  15. 

Accord  and  satis&ction  is  a  defence  in  all  actions  except  npon 
record8.~l  Chit.  Pl^  621. 

The  best  and  safest  way  of  pleading  an  accord  is  to  plead  it  by 
way  of  satis&ction ;  for,  if  it  is  pleaded  by  way  of  accord,  a  precise 
execution  of  it  in  every  part  most  be  pleaded ;  and  if  there  be  a 
failnre  in  any  part,  the  plea  is  insufficient ;  but  if  it  is  pleaded  by 
way  of  satis/action^  the  defendant  need  plead  no  more,  but  that  he 
paid  the  plaintiff  or  delivered  to  him,  the  money  or  article  in  full 
satisfaction  which  he  received. — Bac.  Ahr,  Accord  and  Satisfaction^ 
C,  The  acceptance  in  satisfaction  is  the  essence  and  gist  of  the 
plea. — i  Johnny  386;  19  Wend.,  410.  A  plea  of  an  accord  merely 
without  satisfiEiction,  will  be  bad,  that  is,  it  must  be  expressly  aver- 
red that  the  money  or  property  was  accepted  in  satisfaction  and  dia- 
charge;  and  an  averment  that  the  money  or  the  property  was 
given  in  payment  and  satisfaction  would  be  insufficient.- — 3  Bast.^ 
256-8.  The  plea  must  show  that  the  satisfaction  proceeded  from 
the  defendant ;  for,  if  it  be  executed  by  a  total  stranger,  the  de- 
fendant cannot  avail  himself  of  it. — SJohn^  37;  19  Wend^  403. 
It  is  not  necessary,  in  general,  to  allege  the  satisfaction  to  be  rea- 
sonable— 2  T,  R^  26,  a — or  the  value  of  it — 3  Chit,  Pl,^  925,  n.  a. 
Where  accord  and  satisfaction  is  admissible  under  the  general  issue, 
it  must  appear  that  the  accord  was  executed  before  the  commence- 
ment of  the  suit — 10  B.  d  C,  776 — ^but  when  specially  pleaded, 
puisy  &e,y  it  is  no  objection  that  it  was  executed  after  the  com- 
mencement of  the  action,  and  it  may  be  pleaded  in  bar  of  the  fur- 
ther maintenance  of  the  suit. — 8  Add.  it  Ell,y  673.  If  the  accord 
and  satisfaction  took  place  after  action  brought,  the  notice  must 
aver,  and  it  must  be  proved  that  it  was  a  satisfaction  of  the  costs 
and  damages  sustained  by  the  breach  of  contract — 5  B.iSbA,y  886. 
But  where  to  an  action  upon  a  note,  the  defendant  pleaded  pay- 
ment by  the  maker,  after  the  suit  was  brought,  of  a  sum  about  two 
dollars  less  than  the  note  and  interest  "'  in  full  satisfaction  and  dis- 
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charge  of  the  note,"  the  plea  was  held  to  be  good,  on  the  ground 
that  interest  oaght  not  to  be  considered  as  part  of  the  debt  within 
the  purview  of  the  rule  that  payment  of  a  less  sum,  in  satisfaction 
of  a  debt  due,  is  not  good,  and  as  to  the  costs,  when  parties  settled 
without  noticing  them,  they  are  to  be  borne  by  each  party. — 5 
John^  271,  «e6  3/6,,  229. 

There  is  an  exception  to  the  rule  that  a  smaller  sum  is  not  a 
satisfaction  of  a  greater,  namely,  where  creditors  agree  to  take  a 
composition  from  their  debtor. 

To  establish  this  defence  the  defendant  must  prove  the  agree- 
ment between  him  and  the  plaintiff  to  accept  the  satisfaction,  and 
that  the  satisfaction  agreed  upon  was  reasonable,  perfect,  certain 
and  executed — 2  T.  R^  26 — and  proceeded  from  the  defendant — 5 
Ea$t^  294. 

The  satisfaction  must  he  a  reasonable  and  complete  satisfaction 
of  the  thing  demanded,  and  operate  as  an  extinguishment  of  the 
original  cause  of  an  action.  Therefore,  acceptance  of  a  less  sum  is 
not  a  satisfaction  of  a  greater. — 5  East^  530.  So,  an  agreement 
with  one  of  two  joint  makers  ot  a  note  to  accept  part  of  it  from 
him  and  to  look  to  the  other  for  the  residue  and  the  payment  of 
the  money  accordingly,  is  not  a  good  accord  and  satisfaction,  nor 
will  it  prevent  a  suit  against  both  for  that  debt. — 2  John^  448. 
But  payment  and  acceptance  of  a  part  of  debt  in  satisfaction  of  the 
whole,  before  the  time  it  became  due— 5  John^  269 ;  \^  Tbid^  169 
—or  at  a  place  where  it  was  not  payable — Co.  lAt^  212 — or  if  a 
third  person  guarantee  or  secure  the  payment  of  the  less  sum-r- 
11  East^  390;  14  Wend^  116;  1  Ibid,  164;  20  John,,  76— or 
there  be  a  release,  or  some  consideration  for  the  relinquishment  of 
the  residue ;  or  something  collateral  to  show  a  possibility  of  bene- 
fit to  the  party  relinguishing  his  further  claim — 5  East,,  230 — 
would  be  a  sufficient  satisfaction.  But  payment  and  acceptance  in 
satis&ction  of  an  amount  exceeding  the  principal  of  the  debt,  but 
not  covering  the  whole  interest,  nor  the  costs  of  suit,  is  sufficient. 
5  John,^  269 ;  see  post. 

If  a  debtor  give  a  chose  in  possession  for  a  chose  in  action,  as  a 
horse  or  other  property  in  specie — 2  T.  R,,  24 — it  is  sufficient. 
Hie  property  assigned  or  delivered  may  amount  to  the  sum  in  de- 
mand, and  more,  or  it  may  amount  to  less,  not  even  the  twentieth 
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part  of  it,  yet  it  is  good  enough,  because  the  plaintiff  has  accepted 
it  as  a  full  satisfaction. — 6  John^  392.  But  the  property  given  or 
the  thing  done,  must  appear  to  be  of  some  value  or  advantage  to 
the  plaintiff.— 2  Wih^  86. 

A  specialty  security,  where  co-extensive,  operates  as  a  satisfac- 
tion of  a  simple  contract  debt  or  security ;  and  is  a  satisfaction,  as 
the  simple  contract  debt  is  merged  in  the  specialty — 2  Bing.  N.  C^ 
692 — ^but  not  if  the  specialty  be  void,  or  be  taken  merely  as  a  col- 
lateral or  additional  security— 3  B,  <k  (7.,  210  ;  25  Wend^  658 — 
and  a  judgment  having  been  obtained  on  the  collateral  security, 
will  not,  unless  it  has  produced  satisfaction,  be  an  extinguishment 
of  the  original  demand. — 2  East^  251.  But  one  bond  is  not  sat- 
isfied by  the  giving  of  another — 8  John^  64  ;  11  Ih^  51 V — nor  is 
a  judgment  satisfied  by  merely  obtaining  another  judgment  upon 
it. — 1  Cow^  178;  9  Wend^  53.  The  general  principle  of  law  in 
such  cases,  is,  that  a  security  of  a  higher  nature  extinguishes  infe- 
rior  securities,  but  not  securities  of  equal  degree. — 9  Wend.  54. 

A  bill  of  exchange  or  promissory  note,  <fec.,  will  sometimes  ope- 
rate as  an  accord  and  satisfaction.  If  the  debt  is  satisfied  by  a  bill 
or  note,  it  forms  a  bar  to  an  action  for  the  debt 

Where  A.  and  B.  have  suits  for  false  imprisonment  pending 
against  each  other,  a  mutual  agreement  to  discontinue  the  suits, 
which  are  accordingly  discontinued,  is  good  as  an  accord  and  sat- 
isfaction.— 12  John^  456.  Destroying  certain  documents  upon 
plaintiff's  undertaking,  in  consideration  thereof,  not  to  bring  an 
action  for  slander,  is  a  sufficient  accord  and  satisfaction. — 1  Stark.^ 
91. 

An  accord  must  be  certain.  An  accord  that  the  defendant 
should  employ  a  workman  three  or  four  days  about  repairing  the 
house,  is  bad. — 4  Mod.,  88.  So  to  pay  a  less  sum  on  the  same  or 
at  a  subsequent  day — 5  -fias^,  230 — and  performance  of  uncertain 
accord  will  not  aid  the  first  uncertainty. — 3  LeiK,  189. 

An  accord,  to  be  set  up  in  bar,  must  be  executed ;  whilst  it  re- 
mains executory,  although  without  any  default  on  the  part  of  the 
defendant,  it  is  no  bar  to  the  action ;  even  payment  or  delivery  of 
part  of  the  money  or  goods  agreed  to  be  received  in  satisfaction, 
and  a  tender  of  the  residue  is  insufficient. — 5  BcLst,  380  ;  6  Wend^j 
390  ;  19  Ibid,  516  ;  23  Ihid,  342. 
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SatisfiBustion  must  proceed  from  the  defendant ;  for  if  it  be  exe- 
cuted by  a  total  stranjrer,  it  will  not  avail  the  defendant. — 6  John^ 
37 ;  19  Wend^  408,  516.  Accord  and  satisfaction  to  one  of  seve- 
ral co-plaintiffs  will  operate  as  a  discharge  to  all — 5  Co^  117,  6; 
Undj  79,  b — and  by  one  of  several  co-partners  or  co-obligors — 12 
£ast^  817  ;  8  Cow^  224 — or  joint  wrong-doers — 3  Tauni^  117 — 
will  avail  as  to  all,  although  it  is  agreed  that  it  shall  not  operate  as 
a  satialaction  for  the  others. — 2  ffam^  (Ohio)  Bep^  80. 

2.  Duress. — ^Duress  is  of  two  kinds ;  \>j  imprisonment  and  by 
threats. 

A  bond  or  contract  procured  by  means  of  unlawful  imprison- 
ment of  the  person  making  it,  is  void.  So,  although  the  imprison- 
ment is  under  legal  process,  the  bond  or  contract  may  be  avoided. 
*'  It  is  a  sound  and  correct  principle  of  law,  that  when  a  man  shall 
&lsely,  maliciously  and  without  probable  cause,  sue  out  a  process 
in  form  regular  and  legal,  to  arrest  and  imprison  another,  and  shall 
obtain  a  deed  from  a  party  thus  arrested  to  obtain  his  deliverance, 
such  deed  may  be  avoided  by  duress  of  imprisonment — 6  Mass. 
506. 

Duress  by  threats  is  confined  to  threats  of  loss  of  life  or  limb,  or 
mayhem,  or  of  imprisonment ;  but  the  fear  of  a  battery,  burning  a 
man's  house,  taking  away  or  destroying  his  goods  would  not  avoid 
a  contract  It  is  questionable  whether  this  would  be  deemed  law 
at  this  time. — See  5  HUly  154.  An  action  for  money  had  and 
received,  may  be  maintained  to  recover  back  money  paid  to  ob- 
tain goods  under  a  protest  that  the  party  does  not  owe. — 2  Ad,  <k 
EU.  N.  5.,  837 ;  6  lUd,  279  ;  eeeW  Ad,  cfc  Ml,,  983.  The  threate 
must  be  so  severe  and  violent  as  that  they  would  be  sufficient  to 
intimidate  a  man  of  ordinary  firmness. — 1  Bclc,  Ab,  Duress, 

In  an  action  on  a  bond  executed  by  two,  one  cannot  plead  that 
the  other  executed  it  by  duress. — 15  John,,  256.  But  this  rule 
does  not  apply  to  a  bond  taken  by  an  officer  by  virtue  of  his  office. 
Ibid. 

3.  Infancy, — ^The  effect  of  infancy  is,  that  no  contract  or  agree- 
ment made  by  a  party  under  age  is  binding  on  him,  however  bene- 
ficial it  may  be,  except  its  object  be  the  providing  necessaries,  or 
it  be,  subsequently  to  his  attaining  the  age  of  twenty-one  years, 

ratified  and  confirmed  by  him. — Saund,  PL  <t  Ev,^  581. 
9 
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The  word  neeeitaries  is  not  confined,  in  its  strict  sense,  to  soch 
articles  as  are  necessary  to  the  support  of  life,  but  extends  to  arti- 
cles fit  to  maintain  the  particular  person  in  the  state,  station  and 
degree  in  life  in  which  he  is. — 5  Ad,  dt  ML  N.  S,j  606.  Meat, 
drink,  apparel,  medicine,  schooling  and  instruction,  are  necessaries. 
Bac.  Ab.  In/,  I.  1.  An  infJEUit  is  liable  for  money  borrowed  to 
purchase  necessaries,  if  it  be  actually  applied  to  that  purpose ;  at 
least,  if  the  lender  either  lays  out  the  money  himself^  or  sees  it 
laid  out  for  necessaries. — 1  Denio^  460.  So  an  in&nt  is  liable  for 
money  paid  to  procure  his  liberation  from  arrest  on  execution ;  and 
also  on  mesne  process,  where  the  arrest  was  for  necessaries. — Ibid^ 
5  E9p,j  28.  Necessaries  supplied  to  the  wife  and  children  of  an  in- 
&nt  are  necessaries  for  him.— 1  Str,^  168 ;  4  Denio^  518.  The  rank 
or  fortune  of  the  defendant  may  make  some  articles  necessaries, 
which  in  the  case  of  another  person  must  be  deemed  articles  of 
mere  comfort  and  convenience ;  but  articles  which,  in  the  particu- 
lar case,  are  matters  of  comfort  and  convenience  merely,  can  never 
be  included  under  the  term  necessaries. — 5  Ad,  d  ML  N.  S,j  606. 
An  infant  widow  is  bound  by  her  contract  for  the  providing  of  the 
funeral  of  her  husband,  who  has  left  no  property  to  be  administered. 
13  M.  ds  TT.,  252. 

Although  the  articles  furnished  are  necessaries,  an  infant  is  not 
liable  if  he  live  at  home  with  his  father,  and  is  maintiuned  by  his 
father. — 3  C7.  ^  P.,  Ill ;  9  JoKn,^  141.  Nor,  if  he  live  away  from 
the  &ther,  but  is  fhrniahed  by  the  &ther  with  all  that  is  necessary 
for  him. — ^4  Ibtd^  526.  K  the  infant  is  supplied  with  necessaries 
from  any  quarter,  as  if  he  purchase  sufficient  from  one  tradesman, 
although  upon  credit,  any  others  he  may  purchase  about  the  same 
time  from  other  tradesmen,  cannnot  be  deemed  necessaries. — 6  76., 
690. 

Where  the  plaintiff,  an  infant,  contracted  to  labor  for  a  certain 
time,  and  left  the  detendant  before  the  time  without  cause,  it  was 
held,  in  an  action  for  his  work  and  labor,  that  the  plaintiff 's  vio- 
lation of  his  agreement  was  neither  a  defence  nor  a  ground  for  re- 
ducing the  amount  of  the  recovery. — 3  Denio^  3V6  ;  contra  2  Pick^ 
332. 

K  an  infant  enters  into  a  contract  for  the  purchase  of  a  house 
and  lot,  and  performs  work  in  part  payment  of  the  price,  but  avoids 
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the  contract  on  arriying  at  full  age,  withont  having  taken  posses- 
sion of  the  house  or  lot,  or  in  any  manner  occupied  or  used  either, 
he  may  recover  compensation  for  the  work  and  labor. — 7  Jlill,  1 10 ; 

10  Binff^  252.  Probably,  it  would  have  been  otherwise,  had  he 
taken  possession  or  otherwise  enjoyed  the  benefit  of  his  contract. 
8  Taunt^  608. 

Where  an  infant  has  made  a  conveyance  of  real  estate,  and  would 
affirm  or  disaffirm  it  after  lie  becomes  of  age,  there  must  be  some 
pofiitive  and  clear  act  performed  for  that  purpose.  The  mere  ac- 
quiescence for  years  affords  no  proof  of  ratification. — 1 1  John^  639 : 
14  76.,  124 ;  see  17  Wend^  119. 

Where  an  infant  has  purchased  real  estate,  or  has  taken  a  lease 
of  it  subject  to  the  payment  of  rent^  he  must  make  his  election 
within  a  reasonable  time ;  for  he  cannot  enjoy  the  estate  after  he 
becomes  of  age  for  years,  and  then  disaffirm  the  purchase,  and  re- 
fuse to  pay  for  it,  or  claim  the  consideration  paid. — 1  Pick^  221. 

Where  an  ififant  has  sold  and  delivered  personal  property,  and 
has  received  actual  payment  therefor,  acquiescence  alone  does  not 
confirm  the  contract ;  but  if  it  remains  unexecuted,  and  he  holds  a 
note,  taken  in  payment  for  the  property,  if  he  should  collect  or 
receive  the  money  due  upon  it,  or  any  part  of  it,  after  he  becomes 
of  age,  that  would  affirm  the  contract  And  should  he  disaffirm 
the  contract,  and  reclaim  the  property,  the  note  would  become 
invalid,  and  if  the  consideration  has  been  received,  he  must  return 
it  to  the  vendee. — 16  Mobs^  369,  363  ;  179,  183. 

If  an  infant  has  purchased  and  received  personal  property,  and 
retains  the  same,  or  any  part  thereof,  in  his  possession  after  he  be- 
comes of  age,  it  becomes  his  duty  to  make  hia  election,  whether  to 
affirm  or  disaffirm  within  a  reasonable  time.  And  when  after  a 
reasonable  time  -has  elapsed,  he  continues  to  have  the  use  of  the 
property,  and  then  sells  it,  or  any  part  of  it,  and  receives  the  money 
for  it,  he  must  be  considered  as  having  elected  to  affirm  the  con-> 
tract,  and  he  cannot  afterwards  avoid  payment  of  the  consideration* 

11  Wend^  86. 

The  executoiy  contracts  of  an  infant  are  voidable  at  any  time^ 
without  his  restoring  or  being  liable  to  restore  the  consideration. 
But  where  the  contract  is  executed  on  both  sides,  he  may  avoid  it 
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when  he  becomes  of  age,  bat  muet  restore  the  consideradon. — 7 
Cow^  179. 

Infancy  is  not  permitted  to  protect  fraudulent  acts ;  and,  there- 
fore,  if  an  infant  takes  an  estate,  and  agrees  to  pay  rent,  he  cannot 
protect  himself  from  the  rent,  by  pretence  of  in&ncy,  after  enjoy- 
ing the  estate,  when  of  age.  K  he  receives  rents,  he  cannot  de- 
mand them  again  when  of  age,  according  to  the  doctrine  now 
understood.  If  an  infant  pays  according  to  a  contract^  and  enjoys 
the  benefit  of  it,  and  then  avoids  it  when  he  becomes  of  i^e,  he 
cannot  recover  back  the  consideration  paid.  On  the  other  hand, 
if  he  avoids  an  executed  contract  when  he  comes  of  age,  on  the 
ground  of  infancy,  he  must  restore  the  consideration  which  he  had 
received.  The  privilege  of  infancy  is  to  be  used  as  a  shield,  and 
not  as  a  sword. — 2  Keni^s  Com^  Ith  ed^  243.  An  infant  in  con- 
sideration of  an  outfit  to  enable  him  to  go  to  California,  agreed, 
with  the  assent  of  his  father,  to  give  the  party  furnishing  the  outfit^ 
one-third  of  all  the  avails  of  his  labor  during  his  absence,  which  he 
afterwards  sent  accordingly.  The  jury  found  that  the  contract  was 
fairly  made,  and  for  a  reasonable  consideration,  and  beneficial  to 
the  infant.  It  was  held,  that  he  could  not  rescind  the  agreement 
and  recover  the  amount  so  sent,  deducting  the  amount  of  the  out- 
fit and  any  other  money  expended  for  him  by  the  other  party,  in 
pursuance  of  the  agreement. — 1  6^ay,  456 ;  see  Pick,,  1 ;  2  Ibid^ 
267,  335. 

As  to  the  question  what  acts  of  an  infant  are  void  or  voidable, 
the  case  of  Zouch  v«.  Parsons,  3  Burrows,  1794,  has  been  generally 
followed  in  the  courts  of  this  country.  In  that  case  the  court 
recognize  as  law,  the  rule  laid  down  by  Perkins,  that  "  all  such 
gifts,  grants  or  deeds  made  by  infants,  which  do  not  take  efi*ect  by 
delivery  of  his  hand,  are  void  ;  but  all  gifts,  grants  or  deeds  made 
by  infants,  by  matter  in  deed  or  in  writing,  which  do  take  effect 
by  delivery  of  his  hand,  are  voidable,  by  himself,  by  his  heirs,  and 
by  those  who  have  his  estate."  The  words,  "which  do  take  effect," 
6ays  Lord  Manfield,  "  are  an  essential  part  of  the  definition,  and 
exclude  letters  of  attorney,  or  deeds  which  delegate  a  mere  power 
and  convey  no  interest." — See  16  Wend^  681.  The  note  of  an 
infant,  though  negotiable,  is  voidable  and  not  void. — 3  Wend.,  479. 

In  relation  to  personal  chattels,  the  rule  seems  to  be,  that  if  an 
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infant  gire  or  sell  his  goods  and  deliver  them  with  his  oum  hand, 
the  act  is  voidable  onlj ;  but  if  he  give  or  sell  goods,  and  the  donee 
or  vendee  take  them  by  force  of  the  gift  or  sale,  the  act  is  void, 
and  the  infant  may  bring  trespass. — 7  Cow^  179;  9  Ibid,  C26; 
16  Wend^  631. 

Generally,  whatsoever  an  infant  is  bound  to  do  by  law,  the  same 
shall  bind  him,  albeit  he  doeth  it  without  soit  of  law. — Co.  Lit., 
172,  a  ;  6  Mass.,  80.  An  assignment  by  an  infant  in  compliance 
with  the  provisions  of  the  statute  in  relation  to  insolvent  debtors, 
would  be  valid. — 26  Wend.,  688.  So  would  a  bond  executed  by 
an  infant,  the  reputed  father  of  a  liastard  child.— 4  Denio,  518. 

The  plaintiff  either  denies  the  infancy  of  the  defendant,  or  proves, 
either,  that  the  goods,  Ac,  were  necessaries,  or  that  the  defendant 
ratified  the  contract  after  he  became  of  age.  In  case  the  infancy 
is  denied,  the  proof  of  his  non-age  is  cast  upon  the  defendant.  A 
new  promise  ratifying  the  contract  must  be  proved  to  have  been 
made  before  the  cemmencement  of  the  suit.  For  a  promise  after 
action  will  not  be  sufficient. — 2  B,  db  C,  824.  Upon  this  issue  it 
is  sufficient  to  entitle  the  plaintiff  prima  facie  to  recover  to  prove 
a  new  promise,  without  showing  that  the  defendant  was  of  age  at 
the  time  of  making  it ;  it  is  for  the  defendant  to  prove,  if  he  can, 
that  he  was  under  age  at  the  time,  the  fact  being  more  particularly 
within  his  knowledge.— 1  T.  R.,  648;  11  Ad.  d  Ell,  934;  4 
Hill,  206. 

A  promise  which  will  ratify  a  contract  made  during  infancy, 
must  be  voluntary  and  given  with  knowledge  that  the  party's  in- 
fancy discharged  him  from  all  legal  liability  and  express. — 2  Esp. 
Rep^%2%\  b  Ibid,  102',  3  Wend.,  419',  2  Bill,  120;  9  Mass., 
62 ;  14  Ibid,  457.  A  bare  acknowledgment  of  the  debt^  even  by 
paying  a  sum  on  account  of  it,  will  not  be  sufficient. — Ibid.  If  it 
were  a  conditional  promise  to  pay  when  he  should  be  able,  the 
plaintiff  must  prove  his  ability ;  but  it  is  sufficient  to  give  evidence 
of  ability  from  ostensible  circumstances  and  appearances  in  the 
world. — 8  Esp.  Hep.,  166.  The  promise  must  be  made  to  the 
plaintiff,  or  what  is  the  same  thing,  to  his  attorney  or  agent ;  a 
promise  to  a  stranger  will  not  answer. — 2  Hill,  120 ;  3  Wend.,  479 ; 
seeb  B.  db  Ad.,  902. 

In  an  action  against  husband  and  wife  for  the  debt  of  the  wife, 
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contracted  by  her  while  sole,  the  &ct  that  the  hasband  is  an  in&nt 
will  be  no  bar  to  a  recovery. — 9  Wend^  238 ;  9ee  Ante,  p.  100. 

A  party,  notwithstanding  his  infancy,  will  be  liable  for  torts  in 
the  same  manner  as  adults — 3  Wend<^  391 — bat  he  will  not  be 
liable  as  a  trespasser,  either  by  prior  command  or  subsequent  as- 
sent.— Co,  lAt^y  180 ;  h.  n.  4,  357,  h;  contra  ;  10  Ma99^  389.  As 
a  general  rule,  where  an  action  against  an  inilEmt  is  founded  on  a 
contract,  it  cannot  be  converted  into  a  tort,  so  as  to  charge  the 
infant. — 8  71  R^  335.  An  infiint  would  not  be  liable  for  a  fraud- 
ulent  representation  that  he  was  of  full  age,  whereby  the  plaintiff 
was  induced  to  contract  with  him. — 9  W.  H.  <t  G^  422. 

But  there  are  exceptions  to  this  rule.  Where  goods  were  de- 
livered to  an  infant,  who  was  master  of  a  ship,  under  an  agreement 
to  carry  them  to  a  particular  place,  and  they  were  wrongfully  ship- 
ped by  him  to  a  different  place,  he  was  liable  in  trover  for  them. — 
6  Cranchy  226.  So,  if  an  infant  hire  a  horse  to  go  to  one  place, 
and  go  to  another,  it  is  a  conversion  of  the  horse. — 3  Pick,,  392. 
So  if  goods  are  sold  to  an  infant,  he  falsely  affirming  that  he  was  of 
age,  the  vendor  may  recover  them  back  in  trover — 15  Mass,,  359 — 
or,  it  would  seem,  if  with  an  intention  not  to  pay  for  them,  he  fraud- 
ulently conceal  the  hct  of  his  being  an  in&nt — 5  ffilly  389.  But 
see  9  W,H,  it  G,  supra.  If  an  infiint  wilfully  and  intentionally 
injure  an  animal  hired  by  him,  an  action  of  trespass  may  be  sua- 
tained  against  him  for  the  tort — 2  Wend,,  137.  And  though  the 
action  be  assumpsit,  yet  if  in  point  of  substance,  it  be  of  the  descrip- 
tion of  a  tort^  inflEincy  will  be  no  defence ;  as  in  assumpsit  for  money 
embezzled  by  him. — 1  Esp^  172. 

4.  Payment, — In  assumpsit  or  debt  on  simple  contract,  payment 
may  be  given  in  evidence  under  the  general  issue ;  in  covenant  or 
debt,  on  a  specialty,  notice  must  be  given.  It  must  be  pleaded  in 
all  cases  of  payment  after  action  brought,  if  the  whole  demand  was 
paid. — 6  Hill,  393. 

Payment  must  have  been  made  to  the  plaintiff  or  one  authorized 
by  him  to  receive  it.  Payment  to  one  of  several  pluntiffs— 4  C 
dt  P,,  108 — or  by  one  of  several  defendants — 2  B.  d:  Ad^  889 — \a 
sufficient,  or  by  an  agent. 

A  common  mode  of  proving  payment,  is  by  a  receipt  It  is  not^ 
however,  necessary  to  produce  it    A  payment  may  be  proved  by 
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other  cridence  than  the  receipt,  even  if  one  has  been  taken,  and 
without  accounting  for  its  not  being  produced. — 7  Cow^  334.  If 
produced,  the  circumstances  under  which  it  was  gi?en  may  be 
shown,  as  that  it  was  obtained  by  fraud  or  misrepresentationf 
or  founded  on  mistake  or  ipisapprehension. — 3  B,  <k  C^  421 ; 
9  John^  310. 

If  a  person  receive  in  payment  counterfeit  bank  notes,  it  does 
not  operate  as  a  payment.— 3  John^  454.  So,  a  payment  in 
genuine  bills  of  a  bank  which  had  broken  before  the  payment  was 
made,  of  which  both  parties  were  ignorant — 11  Wend^  ^9  I^ »  ^ 
M<u$^  182 ;  17  Ihid^  42, 43.  But,  in  such  cases,  the  party  receiving 
the  bills  must  offer  to  return  them  within  a  reasonable  time  after 
discovering  that  they  are  worthless,  or  he  must  bear  the  loss.— 6 
HUl,  340.  Payment  may  be  proved  by  the  delivery  and  acceptance 
of  any  particular  article ;  thus,  where  a  party  agreed  to  accept  a 
specific  article  in  payment  of  a  judgment,  its  acceptance  was 
deemed  a  satisfieiction  of  the  judgment.-— 7  Wevid^  301 ;  5  Ihid^  85. 

The  note,  either  of  the  party  or  a  third  person,  is  not  payment, 
whether  given  for  a  precedent  debt  or  one  contracted  at  the  time, 
unless  there  be  an  express  agreement  to  receive  it  as  such. — 1  Cow^ 
359,  290;  \Hill,  616;  6  Ibid,  448;  21  Wend.,  460.  "It  is 
believed  that  no  principle  of  law  is  better  established  at  the  present 
day,  than  the  giving  a  promissory  note  for  goods  sold,  or  for  any 
other  valuable  consideration,  is  no  payment,  unless  it  is  specially 
agreed  to  be  so  taken ;  and  in  this  respect  it  makes  no  difference 
whether  the  note  be  given  for  a  precedent  debt,  or  for  a  debt  con- 
temporaneously with  the  agreement ;  or  whether  it  be  the  note  of 
a  third  person,  or  of  the  party  to  the  agreement." — Per,  Whipple^ 
C, «/".,  1  Doug,  (-IffcA.)  i2ep.,  610. 

Subsequent  events  may  charge  the  creditor  with  the  amount  of 
the  note,  as  where  he  neglects  to  make  demand  and  give  notice, 
by  which  the  security  of  some  of  the  parties  is  lost,  or  where, 
without  the  assent  of  the  debtor  from  whom  it  was  received,  the 
bill  or  note  is  cancelled  on  receiving  other  security  in  its  stead. — 7 
HUX,  128. 

If|  where  a  note  has  been  taken  as  payment,  the  plidntiff  was 
induced  to  take  it  by  the  fraudulent  representations  of  the  other 
party  as  to  the  solvency  of  the  maker,  the  note  will  not  be  con- 
sidered a  payment. — 16  c/bAn.,  476. 


128  OF  PLXA8  IK  BAB  AHD   KOTICB   OT  8PB0IAL  liATTnEL 

Whether  a  note  was  taken  absolutely  as  payment  or  not,  is  a 
question  of  &ct  for  the  Jury. — 9  John^  310. 

Payment  may  be  presumed,  from  lapse  of  time  or  other  circum- 
stances, and  thus  fiimish  evidence  in  support  of  the  notice.  A  bond 
is  presumed  to  be  paid  after  twenty  years. — 6  Cow^  401.  So,  a 
judgment  of  a  court  of  record  is  presumed  to  have  been  paid  after 
ten  years — C,  X.  See.  5384 ;  and  on  a  simple  contract  debt  after  a 
lapse  of  eight  or  nine  years,  it  may  be  presumed  to  have  been 
paid. — 2  Stark.,  498.  The  presumption  of  payment  in  such  cases, 
may  be  repelled  by  proof  of  facts  and  circumstances  repelling  such 
an  inference. — 7  Wend.,  94 ;  17  Ihidy  103.  Payment  may  also  be 
presumed  from  the  usual  course  of  dealings  between  the  parties; 
thus,  where  it  was  proved  that  the  plaintiff  and  other  workmen 
came  regularly  to  receive  their  wages  from  the  defendant,  whose 
practice  it  was  to  pay  every  Saturday  night — 1  -fiirp.,  296,  A 
receipt  for  rent  due  on  a  certain  day  is  strong  evidence  of  payment 
of  former  rents ;  so,  for  the  latter  items  of  an  account,  of  the  former 
having  been  paid. — 2  Stark.,  474. 

A  notice  of  payment  need  not  specify  any  sum,  it  is  sufficient  to 
allege  that  *Hhe  defendant  paid  the  plaintiff  the  several  sums  of 
money  mentioned  in  the  plaintiff's  declaration." — 7  John.,  399: 
Ibid,  229  :  5  ffill,  290.  If  the  defendant  proves  as  much  as  covers 
the  demand  established  on  the  part  of  the  plaintiff,  it  will  be 
sufficient,  although  he  may  have  given  notice  of  a  larger  sum. — 2 
Ad.<t  Ell;  N.S.,^U. 

5.  Release. — In  an  action  by  several  on  a  joint  «ontract^  or  any 
personal  action,  a  release  by  one  joint  plaintiff  is  a  bar  to  the 
action. — 13  John.,  286.  So,  in  an  action  agiunst  several,  a  release 
to  one,  is  a  release  to  all. — 1  Hill,  185.  A  receipt  in  full  to  one 
joint  obligor,  on  his  paying  his  proportion  of  the  debt^  is  not  a 
discharge  of  the  others. — 19  John.,  29. 

A  covenant  not  to  sue  is  construed  a  release,  to  prevent  circuity 
of  action. — 1  Cow.,  122 ;  but  a  covenant  not  to  sue  one  of  several 
co-contractors,  does  not  operate  as  a  release,  but  is  a  covenant 
only. — 19  John.,  129 ;  21  Wend.^  424.  The  covenant  must  be  with 
all  to  be  construed  a  release.  An  agreement  not  to  sue  for  a 
limited  time  only,  is  not  a  release.  It  extinguishes  the  right  of  the 
creditor  to  enforce,  and  the  obligation  of  the  debtor  to  make  pay- 
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ment,  until  the  time  limited  expires. — 2  JficA.,  408,  410.  An 
agreement  not  to  sue  upon  a  contract  for  a  limited  time,  or  nntil 
certain  acts  done,  is  a  good  bar  to  an  action  brought  in  violation 
of  it.  It  is  not  an  independent  or  collateral  undertaking,  but  a 
mere  modification  of  the  right  and  obligation  of  the  original  con- 
tract. Bat  such  an  agreement  is  not  pleadable  in  ahatement — 
Morgan  vs.  Butter  fields  3  Mich^  616. 

A  release  without  consideration  and  not  under  seal  is  void. — 1 
Chw^  122.  But  see  ante  p.  46.  Where  a  release  contains  intro- 
ductory matter,  explaining  the  facts,  the  release,  though  in  general 
terms  must  be  controlled  by  the"  previous  recital. — 6  B,  db  A^  600. 
Where  a  release  acknowledged  the  receipt  of  one  dollar  in  fiill  of  a 
judgment  described  in  it,  and  also  in  full  of  all  debts,  demands,  d^c, 
whatsoever,  it  was  held,  that  it  was  confined  by  the  particular 
words  to  the  judgment  only. — 1  Caw^  122. 

The  plaintiff  may  prove  to  this  notice  that  the  release  is  not  by 
deed,  or  that  it  was  obtained  by  fraud.  If  suit  is  brought  in  the 
name  of  one  who  has  no  interest  in  the  demand,  as  by  the  payee 
of  a  note  not  negotiable,  which  has  been  assigned,  and  the  nominal 
plaintiff  release  the  suit  after  notice  of  the  assignment,  which 
release  is  set  up,  the  plaintiff  may  show  the  assignment  and 
notice. — 6  ^ill,  237. 

6.  Farmer  recovery  or  action. — ^To  render  a  former  trial  a  bar,  in 
a  subsequent  suit  for  the  same  matter,  there  should  be  a  trial  and 
judgment  upon  the  merits ;  a  judgment  of  non-suit  would  not  be  a 
bar  to  a  subsecjffent  suit — 10  John,,  363 — unless  such  a  judgment 
was  rendered  after  the  cause  had  been  submitted  to  the  justice  and 
he  had  taken  time  to  make  up  his  judgment — 10  W&nd.^  519 ; 
3  Hill,  237.  **The  question  whether  a  verdict  and  judgment  for 
the  defendant  in  a  former  action  is  a  bar  to  a  second  suit  for  the 
same  cause  or  matter,  does  not  depend  upon  the  &ct  that  the  proof 
in  the  former  suit  was  sufficient  to  sustain  that  action.  For  where 
the  same  matter  was  in  issue  and  submitted  to  the  jury  in  the 
fonner  suit  without  sufficient  proof,  the  decision  of  the  jury  upon 
the  matter  in  issue,  and  thus  submitted  to  them,  followed  by  the 
judgment  of  the  court  upon  their  verdict,  will  be  a  bar  to  another 
action  for  the  same  cause  or  matter,  where  the  same  evidence 
which  is  necessary  to  sustain  the  second  suit,  if  it  had  been  given 
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in  the  fonner  action,  would  have  authorized  a  reooverj  theraii. 
Where  a  general  declaration  embraces  several  causes  of  action,  the 
plaintiff  in  a  second  suit  niaj  show  that  he  offered  no  evidence  as 
to  one  or  more  of  those  causes  of  action,  and  that  the  cause  went 
to  the  jury  upon  a  different  part  of  his  claim  from  that  for  which 
the  second  suit  is  brought.  And  then  the  judgment  in  the  first 
action  will  be  no  bar  to  the  second.  But  where  he  attempts  to 
give  evidence  as  to  all  the  causes  of  action,  and  submits  the  question 
to  the  jury  without  withdrawing  any  part  of  his  claim,  and  he  £ula 
as  to  the  whole  or  a  part  for  want  of  sufficient  proo^  the  defendant 
may  insist  upon  the  first  judgment  as  a  bar,  if  the  same  evidence 
which  is  sufiScient  to  sustain  the  second  suit^  would  have  authorized 
a  recovery  in  the  first  action,  in  case  it  had  been  produced  on  the 
trial  thereof."  ^  It  is  no  answer  to  the  defence  that  the  form  of 
action  in  both  suits  is  not  the  same,  or  that  all  the  plaintiffs  or 
defendants  in  both  suits  are  not  the  same.  For  if  the  same  question 
was  submitted  to  the  jury  in  the  first  action,  and  the  evidence  in 
the  last  suit,  if  it  had  been  given  in  the  first  action,  would  have 
been  equally  available  as  in  the  last,  to  entitle  the  plaintiff  to 
recover  under  the  state  of  pleadings  in  both,  then  the  verdict  and 
judgment  in  the  first  action  is  an  absolute  bar  to  any  recovery 
therein.  But  where  the  form  of  the  first  action  was  such  that  the 
proof  necessary  to  a  recovery  could  only  be  brought  forward  in  a 
different  form  of  action,  or  where,  from  the  number  of  the  plaintiffii 
or  defendants  in  the  first  suit,  the  testimony  relied  on  in  the  second 
is  sufficient  to  authorize  a  recovery  in  the  second  action,  but  could 
not  have  produced  a  different  result  in  the  first,  the  failure  of  the 
plaintiff  in  the  first  suit  is  no  bar  to  his  recovery  in  the  other, 
although  it  is  for  the  same  cause  of  action  for  which  he  attempted 
to  recover  in  the  first  suit." — 6  Millj  121,  122. 

The  defendant  may  also  show  that  the  demand  on  which  the 
suit  is  brought  was  set  off  or  submitted  to  the  justice  or  jury  in  a 
former  suit — See  sett  of,  poet. 

The  plaintiff  in  answer  to  the  notice  may  show  that  the  court  in 
which  the  former  action  was  had,  had  not  jurisdiction  of  the 
cause — 2  Bing^  218;  14  John^  432— or,  that  the  proceedings 
were  void  for  any  cause. 

A  former  recovery  upon  a  justice^s  judgment  does  not  bar  a 
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subieguent  action  on  the  iame  judgment^  unless  upon  the  first  suit 
on  the  judgment,  a  defence  is  set  up  upon  which  a  judgment  is 
rendered  against  the  plaintiff,  or,  the  plaintiff  fail  in  such  suit  to 
recover  the  tchoU  of  the  judgment,  or,  it  be  used  as  a  set-off, 
passed  upon  and  allowed  or  disallowed. — 5  Hill^  408. 

?.  Limitations^  statute  of. — The  following  actions  shall  be  com- 
menced within  six  years  next  after  the  cause  of  action  shall  accrue, 
and  not  afterwards,  that  is  to  say : 

1.  All  actions  of  debt  founded  upon  any  contract  or  liability  not 
under  seal,  except  such  as  are  brought  upon  the  judgment  or  decree 
of  some  court  of  record  of  the  United  States,  or  of  this,  or  some 
other  of  the  United  States : 

2.  All  actions  upon  judgments  rendered  in  any  court,  other  than 
those  above  excepted : 

3.  All  actions  for  arrears  of  rent : 

4.  All  actions  of  assumpsit,  or  upon  the  case,  founded  upon  any 
contract  or  liability,  express  or  implied : 

5.  All  actions  for  waste : 

6.  Ail  actions  of  replevin  and  trover,  and  all  other  actions  for 
taking,  detaining,  or  injuring  goods  or  chattels : 

7.  All  other  actions  on  the  case,  except  actions  for  slanderous 
words,  or  for  libels. — C,  L.  See^  6361. 

All  actions  for  trespass  upon  land,  or  for  assault  and  battery,  or 
for  &l8e  imprisonment,  and  all  actions  for  slanderous  words,  and 
for  libels,  shall  be  conunenced  within  two  years  next  after  the  cause 
of  action  shall  accrue,  and  not  afterwards. — Ib^  Sec,  5362. 

All  actions  against  sheriffis,  for  the  misconduct  or  neglect  of  their 
deputies,  shall  be  commenced  within  three  years  next  after  the 
cause  of  action  shall  accrue,  and  not  afterwards. — Ih^  Sec.  5363. 

All  personal  actions  on  any  contract,  not  limited  by  the  forego- 
ing sections,  or  by  any  law  of  this  state,  shall  be  brought  within 
ten  years  after  the  accruing  of  the  cause  of  action,  and  not  aftier- 
wards. — lb.,  Sec.  6362. 

The  limilAtions  hereinbefore  prescribed  for  the  commencement 
of  actions,  shall  apply  to  the  same  actions  when  brought  in  the 
name  of  the  people  of  this  state,  or  in  the  name  of  any  officer  or 
otherwise,  for  the  benefit  of  the  state,  in  the  same  manner  as  to 
actions  brought  by  individuals. — lb.,  Sec.  5380. 
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All  actioDB  or  suits  for  any  penalty  or  forfoitare  on  any  penal 
statute,  brought  in  the  name  of  the  people  of  this  state,  shall  be 
commenced  within  two  years  next  after  the  offence  was  committed, 
and  not  afterwards,  except  in  the  cases  mentioned  in  the  next 
section. — Ih^  Sec,  5381. 

The  preceding  section  shall  not  apply  to  any  suit  which  is  or 
shall  be  limited  by  any  statute,  to  be  brought  within  a  shorter  or 
longer  time  than  is  prescribed  in  said  section ;  but  such  suit  shall 
be  brought  within  the  time  that  may  be  limited  by  such  statute. — 
Ib^  See.  5382. 

None  of  the  provisions  of  this  chapter  shall  apply  to  any  action 
brought  upon  any  bills,  notes  or  othej^evidences  of  debt,  issued  by 
any  bank. — Tb,^  See,  5364. 

The  statute  begins  to  run  from  the  timd  there  is  a  complete 
cause  of  action.  Where  a  party  contracts  to  pay  a  sum  of  'money 
at  a  future  period,  or  on  the  happening  of  a  certain  evenly  the 
statute  does  not  begin  to  run  until  such  time  or  event. — 9  Wend^ 
287.  The  statute  begins  to  run  on  a  note  payable  on  demand 
from  the  day  of  its  date ;  but  upon  a  note  payable  within  a  certsdn 
time  after  demand,  it  begins  to  run  from  that  time. — 13  Wend,j 
267 ;  Q  D,  d:  a,,  347 — ^npon  a  bill  or  note,  payable  by  instahnentSy 
from  the  date  of  each  instalment  respectively — 2  B,  d  P^  427 — 
upon  a  note  payable  at  sight,  from  the  time  of  presentation — 2 
Taunt^  323 — in  the  case  of  surety,  from  the  time  of  his  payment  of 
the  debt — 10  Wend^  498 — and  if  he  pay  it  at  different  times,  then 
from  the  date  of  each  payment ;  upon  a  warranty  as  to  the  quality 
of  goods  sold,  from  the  time  the  goods  turn  out  to  be  otherwise 
than  they  are  wairanted — 3  B.  db  A,,  288 — ^upon  a  guaranty,  from 
the  time  the  principal  makes  defitult— 4  I^ev,  A  Jf.,  515.  Where 
the  goods  are  taken  under  an  irregular  execution,  the  statute  begins 
to  run  from  the  time  the  goods  are  taken,  and  not  fr<Hn  the  time 
the  execution  was  set  aside. — 3  c/bAn.,  523. 

When  the  statute  once  begins  to  run,  no  subsequent  disability 
to  sue  will  prevent  it  from  running. — 1  Johm^  162 ;  4  Taunt,^  826. 
The  disability  must  exist  when  the  right  of  action  first  accrues ; 
and  if  several  disabilities  exist  together,  the  statute  does  not  begin 
to  run  until  the  whole  are  removed.— 5  Cow^  74. 
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Form,  of  notice  of  non  (usumpnt^  infra  sex  annas. 

The  defendant  gives  notice  that  he  will  prove  on  the  trial  of  this 
cause,  that  he  did  not,  at  any  time  within  six  years  next  before  the 
commencement  of  this  sait^  promise  in  manner  and  form  as  the 
plaintiff  has  thereof  complained  against  him. 

Form  of  notice,  actio  non  accrevit  infra  sex  annos. 

The  defendant  gives,  Ac,  that  the  said  several  supposed  causes 
of  action  did  not,  nor  did  any  or  either  of  them,  accrue  to  the  said 
plaintiff  at  any  time  within  aix  years  before  the  commencement  of 
this  suit,  in  manner  and  form  as  the  said  plaintiff  has  above  thereof 
complained  against  him. 

The  latter  notice  may  be  adopted  in  all  cases,  even  where  the 
first  notice  is  applicable,  and  is  the  only  form  where  the  promise  is 
to  do  a  thing  at  a  future  time. — 2  Saund,^  63,  d.  It  is  the  only 
ferm  in  actions  for  tort;  in  such  cases,  a  plea  of  ^'  not  guilty  within 
rix  years,''  would  be  had.— 8  B.  d  A^  448 ;  1  Hill,  672 ;  2  lUd,  838. 

Under  either  of  these  notices  the  answer  to  it  must  be  proved 
by  the  plaintiff.    It  may  be  proved, 

1.  By  proving  that  the  original  cause  of  action  in  feet  accrued 
within  six  years  before  the  commencement  of  the  suit.  This  is 
done  by  proving  the  time  the  cause  of  action  accrued  and  that  it 
was  within  six  years  previous  to  the  commencement  of  the  suit,  by 
issuing  the  first  process,  or  otherwise. — 5  B.  A  A^  452. 

2.  By  proving  a  new  promise  of  the  defendant  within  six  years, 
Apc.  The  promise  that  will  revive  a  debt  must  be  proved  in  an 
explicit  manner,  and  be  in  its  terms  unequivocal  and  determinate ; 
and  if  any  condition  is  annexed,  performance  of  it,  or  a  readiness 
to  perform  it,  must  be  shown. — 1  Peters^  372 ;  16  fTenrf.,  689.  In 
actions  founded  upon  contract,  express  or  implied,  no  acknowledge- 
ment or  promise  shall  be  evidence  of  a  continuing  contract,  whereby 
to  take  a  case  out  of  the  provisions  of  this  chapter,  or  to  deprive 
any  party  of  the  benefit  thereof  unless  such  acknowledgement  or 
promise  be  made  or  contained  by  or  in  some  writing,  signed  by  the 
party  to  be  charged  thereby. — (7.  L„  Sec.  6373.  The  writing  con- 
taining the  promise,  although  in  the  handwriting  of  the  party. 
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would  not  be  sufficient  unless  signed  by  him. — 12  Ad.  Jb  Ell^ 
493.  It  must  be  signed  by  the  party  himself  and  not  by  his  wife 
or  agent  for  him,  though  done  at  his  request — 2  Bing.  N,  C%  776. 
Itf  there  be  two  or  more  joint  contractors  or  joint  executors  or  ad- 
ministrators of  any  contractor,  no  such  joint  contractor,  executor 
or  administrator,  shall  lose  the  benefit  of  the  provisions  of  thia 
chapter,  so  as  to  be  chargeable,  by  reason  of  any  acknowledgement 
or  promise,  made  or  signed  by  any  other  or  others  of  them. — C  Z., 
Sec.  5374.  In  actions  commenced^ against  two  or  more  joint  con- 
tractors, or  joint  executors  or  administrators  of  any  contractor,  if  it 
shall  appear  on  the  trial  or  otherwise,  that  the  plaintiff  is  barred  by 
the  provisions  of  this  chapter,  as  to  one  or  more  of  the  defendants, 
but  entitled  to  recover  against  any  other  or  others  of  them,  by  vir- 
tue of  a  new  acknowledgement  or  promise,  or  otherwise,  judgment 
shall  be  given  for  the  plaintiff  as  to  any  of  the  defendants  against 
whom  he  is  entitled  to  recover,  and  for  the  other  defendant  or  de- 
fendants against  the  plaintiff. — Ih.^  See,  5375. 

I^  in  any  action  on  contract,  the  defendant  shall  plead  in  abate- 
ment that  any  other  person  ought  to  have  been  jointly  sued,  it  shall 
be  a  good  replication  to  such  plea,  if  true  in  fact,  that  the  action 
was,  by  the  provisions  of  this  chapter,  barred  against  the  person  so 
named  in  the  plea,  but  not  so  barred  by  reason  of  such  acknowledge- 
ment or  promise,  as  against  such  defendant — Ib^  See.  5376. 

It  is  not  necessary  that  the  acknowledgement  or  promise  be 
made  to  the  plaintiff. — 7  Wend^  600 ;  5  Und^  256.  It  must  be 
made  before  the  action  is  brought — 3  Ad.  it  Ell.  N.  S.,  576  ;  6 
B.  <t  Q.y  602,  contra;  2  Bur.^  1099. 

A  promise  by  the  defendant  to  pay  as  soon  as  he  is  able,  unac- 
companied by  any  proof  of  his  ability,  will  not  authorize  a  recovery 
by  the  plaintiff,  although  made  within  six  years  after  the  cause  of 
action  had  accrued,  and  before  the  cause  of  action  was  barred  by 
the  statute.— 7  Bing.,  163 ;  3  Ibid^  688 ;  6  j?.  <^  O,  603 ;  1  Denia^ 
247. 

3.  By  proving  an  acknowledgement  or  admission  that  the  debt 
is  unpaid,  from  which  a  proonse  may  be  inferred.  The  acknowl- 
edgement  must  be  an  unqualified  and  direct  admission  of  a  previous^ 
subsisting  debt,  which  the  party  is  liable  and  willing  to  pay.  If 
there  be  accompanying  circumstances  that  repel  the  presumption 
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of  a  pFomise  or  intention  to  pay ;  if  the  expression  be  eqnirocal, 
▼ague  and  indetenninate,  leading  to  no  certain  conclusion,  but  at 
best  to  probable  inferences,  which  may  affect  different  minds  in 
different  ways,  the  proof  will  be  insufScient.-^— 1  PeterSy  862  ;  15 
Wend^  280 ;  1  Mann^  40,  n. 

This  acknowledgement  must  be  in  writing,  and  must  be  signed 
by  the  party  to  be  charged  thereby,  and  not  by  an  agent  for  him. 
— Ante.  p.  183. 

4.  By  proof  of  payment  by  the  defendant,  or  any  person  by  his 
authority,  on  account  of  principal  or  interest,  as  part  performance 
of  the  promise  laid  in  the  declaration,  within  six  years  before  the 
commencement  of  the  action. — C,  L^  Sec.  5877.  . 

It  is  immaterial  whether  the  payment  is  made  in  money  or  in  some 
other  manner.  The  giving  of  a  note  for  the  interest  accrued  on  the 
demand  in  question  is  sufficient. — 13  Wend.,  267 ;  1  Met.  R^  1.  So, 
a  debtor's  account  stated  with  his  creditor,  in  which  credit  is  given 
for  interest,  is  the  same  as  if  the  money  had  been  paid. — 6  John^ 
267  \  9ee*J  C.itF.,  260.  If  payment  be  made  by  a  note,  it  ope- 
rates as  a  payment  from  the  time  of  giving  the  note,  and  not  from 
the  time  it  is  paid. — 8  M.  db  TFl,  00.  If  there  are  two  debts,  one 
barred  by  the  statute,  and  the  other  not,  and  a  debtor  pay  a  simi 
generally  without  appropriating  it  to  either  debt,  the  creditor  can- 
not by  applying  it  to  the  oldest  debt,  take  it  out  of  the  statute — 5 
Binff.  N.  C,  455 — ^nor  if  there  are  two  clear  and  undisputed  debts. 
— 2  M.  G.  ik  S.,  476.  If  it  be  agreed  between  the  debtor  and 
creditor,  that  the  latter  shall  receive  goods  to  be  sold  and  the  pro- 
ceeds to  be  applied  towards  the  payment  of  the  debt  or  note,  if  the 
Bale  is  made  and  the  avails  endorsed  upon  the  note  within  a  rea- 
aonable  time,  it  will  be  deemed  a  payment  made  by  the  maker's 
order.  But  if  the  holder,  without  any  assent  on  the  part  of  the 
maker,  or  any  notice  to  him,  makes  the  sale  and  endorsement  after 
a  reasonable  time  has  elapsed,  it  will  not  take  the  case  out  of  the 
statute*~5  Pick.,  54 ;  see.  22  Ih.  305 ;  1  Gray,  630. 

If  there  are  two  or  more  joint  contractors,  or  joint  executors  or 
administrators  of  any  contractor,  no  one  of  them  shall  lose  the 
benefit  of  the  provisions  of  this  chapter,  so  as  to  be  chai^eable  by 
reason  only  of  any  payment  made  by  any  other  or  others  of  them. 
— e.  Z.,  Sec.  5878. 


136       OT  PLSA8  IN   BAB  AND   KOXICB   OV  8PBCIAL  MATTBB, 

Nothing  ooDtained  in  the  four  preceding  sections  shall  alter,  take 
away,  or  lessen  the  effect  of  a  payment  of  any  principal  or  interest, 
made  hy  any  person ;  hut  no  endorsement  or  memorandum  of  any 
sach  payment,  written  or  made  upon  any  promissory  note,  bill  of 
exchange  or  other  writing,  by  or  on  behalf  of  the  party  to  whom 
snch  pa3rment  shall  be  made,  or  purport  to  be  made,  shall  be  deemed 
sufficient  proof  of  the  payment,  so  as  to  take  the  case  oat  of  the 
operation  of  the  provisions  of  this  chapter. — C.  L^  See.  5377. 

The  endorsement  of  a  partial  payment  upon  a  promissory  noite, 
written  by  the  party  sought  to  be  chained  thereby,  is  conq>etent 
evidence  of  such  payment,  to  take  the  case  out  of  the  statute  of 
of  limitations.  The  admission  of  the  defendant,  as  well  as  any 
other  competent  parol  evidence,  is  admissible  under  the  statute  to 
prove  the  fact  of  part  payment  on  a  demand,  to  take  the  case  out 
of  the  statute  of  limitations. — 3  Mich^  261 ;  0  Met^j  482, 

K  the  acknowledgement  of  a  debt  barred  by  the  statute  of  limi- 
tations, or  if  a  partial  payment  of  it,  is  accompanied  by  declara- 
tions, or  circumstances,  which  rebut  the  implication  of  a  promise 
of  payment,  or  that  the  debtor,  by  the  partial  payment  admitted 
his  obligation  to  pay  the  residue,  the  claim  is  not  revived.— -4  Mieh^ 
508. 

5.  In  all  actions  of  debt  or  aasumpsit,  brought  to  recover  the 
balance  due  upon  a  mutual  and  open  account  current,  the  cause  of 
action  shall  be  deemed  to  have  accrued  at  the  time  of  the  last  item 
proved  in  such  account. — C.  X.,  Sec.  5365.  If  the  items  in  an  ac- 
count are  all  on  one  nde^  as  between  a  tradesman  and  his  customer, 
and  some  of  them  are  within  six  years,  and  the  others  beyond  that 
time,  the  former  will  not  entitle  the  plaintiff  to  give  evidence  of 
the  latter. — Bull^  iT.  P.,  149.  The  statute  applies  to  mutual  ac- 
counts.— 5  J.  C.  R.^  622 ;  20  c/bAn.,  576.  An  item  of  the  account 
en  either  side,  within  six  years  before  the  bringing  of  the  suit,  draws 
after  it  the  account  on  both  sides,  and  takes  the  account  of  the  other 
party  out  of  the  statute.— 20  Wend^  72 ;  9  Ihid^  126 ;  7  Ihidy  322 ; 
2  Mase^  217.  The  foregoing  section  of  the  statute  does  not  apply 
exclusively  to  such  actions  as  are  brought  on  accounts  in  which 
debits  and  credits  are  stated  and  a  balance  struck,  but  extends  also 
to  cases  in  which  the  plaintiff  seeks  to  recover  the  balance  due  to 
him,  though  he  declares  only  on  the  debit  side  of  the  account. 
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And  in  the  latter  case,  if  the  defendant  does  not  file  an  account  in 
off-eety  nor  prove  items  on  his  side  of  the  account  by  way  of  pay- 
ment, but  relies  on  the  statute,  the  plaintiff  may  avoid  the  statute, 
by  showing  that  there  was  a  mutual  and  open  account  current,  and 
proving  an  item  on  either  side  within  six  years. — Z  Met^  216.  . 

The  account,  to  come  within  the  above  section,  must  be  ^^  an 
open  account  current."  When  the  account  is  stated  between  the 
parties,  or  when  any  thing  shall  have  been  done  by  them,  which, 
by  their  implied  admission,  is  equivalent  to  a  settlement,  it  has  then 
become  an  ascertained  debt.  In  the  language  of  the  Court  of  Ap- 
peals of  Virginia — 4  Leigh,  240 — "  all  intricacy  of  account,  or  doubt 
as  to  which  side  the  balance  may  fall,  is  at  an  end  f  and  thus  the 
case  is  neither  within  the  letter  nor  the  spirit  of  the  exception.  In 
short,  when  there  is  a  settled  account,  that  becomes  the  cause  of 
action,  and  not  the  original  account — 12  Peters,  333.  ^  The  mere 
rendering  an  account  does  not  make  it  a  stated  one ;  but  if  the 
other  party  receives  the  account,  admits  the  correctness  of  the 
items,  claims  the  balance,  or  offers  to  pay  it,  as  it  may  be  in  his 
fiivor  or  against  it,  then  it  becomes  a  stated  account." — IHd,  835. 
The  balance  due  on  such  settlement  may  be  the  commencement  of 
and  constitute  an  item  in  a  new  account.  In  such  case,  however, 
the  statute  would  be  a  bar  to  the  items  of  the  account  which  were 
settled,  but  would  not  affect  the  balance  found  due. — 1  Mod^  270 ; 
8  Fiek^  96. 

If  any  person  entitled  to  bring  any  of  the  actions  mentioned  in 
this  chapter,  shall,  at  the  time  when  the  cause  of  action  accrues,  be 
within  the  age  of  twenty-one  years,  or  a  married  woman,  insane, 
imprisoned  in  the  state  prison,  or  absent  from  the  United  States, 
such  person  may  bring  the  said  actions  within  the  times  in  this 
chapter  respectively  limited,  after  the  disability  shall  be  removed. 
— C,  L^  Sec.'  5366. 

When  the  statute  once  begins  to  run,  it  continues  to  run,  not- 
withstanding any  subsequent  disability. — 1  John.,  165.  The  disa- 
bility which  entitles  a  party  to  the  benefit  of  the  above  section, 
must  exist  when  the  right  of  action  first  accrued ;  and  if  several 
disabilities  exist  at  that  time,  the  statute  does  not  begin  to  run 
until  the  whole  are  removed. — 5  Cow.,  74.  CumulaUve  or  suc- 
cessive disabilities  do  not  prevent  the  statute  fix>m  running ;  the 
10 
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party  claiming  the  benefit  of  the  exception,  can  avail  himself  only 
of  the  disability  existing  when  the  right  of  action  first  accnied. — 
Ibid,  If  all  of  several  plaintifb  are  not  nnder  a  disability,  this  sec- 
tion will  not  prevent  the  statute  firom  barring  the  action,  notwith- 
standing some  of  them  may  be.— 4  71 12.,  516 ;  1  Denio,  445.  If 
the  plaintiff  be  absent  from  the  United  States  at  the  time  the  caiise 
of  action  accnies,  the  statute  will  not  begin  to  ran  until  his  return, 
whether  he  ever  resided  in  the  United  States  or  not — 14  Mau^ 
203 ;  17  Rid,  180 ;  8  John,,  263. 

When  any  person  shall  be  disabled  to  prosecute  an  action  in  the 
courts  of  this  State,  by  reason  of  his  being  an  alien,  subject  or  citi- 
zen of  any  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  such  war  shall  not  be  deemed  a  part  of  the  respec- 
tive periods  herein  limited  for  the  commencement  of  any  of  the 
actions  before  mentioned. — (7.  X.,  See,  5868. 

If  at  the  time  when  any  cause  of  action,  mentioned  in  this  chap- 
ter, shall  accrue  against  any  person,  he  shall  be  out  of  the  State, 
the  action  may  be  commenced  within  the  time  herein  limited 
therefor,  after  such  person  shall  come  into  this  State,  and  if  after 
any  cause  of  action  shall  have  accraed,  the  person  against  whom  it 
shall  have  accrued  shall  be  absent  from  and  reside  out  of  the 
State,  the  time  of  his  absence  shall  not  be  taken  as  any  part  of  the 
time  limited  for  the  conomencement  of  the  action. — Ih,,  Sec,  5369. 

In  order  to  avail  himself  of  the  provision  in  the  former  part  of 
this  section,  the  defendant  must  show  that  the  creditor  knew  of  his 
coming  into  the  State,  so  as  to  have  had  the  opportunity  to  prose- 
cute him,  or  that  his  coming  was  so  public  as  to  amount  to  con- 
structive notice  or  knowledge,  and  to  raise  the  presumption  that,  if 
the  creditor  had  used  ordinary  diligence  and  due  means,  the  defend^ 
iant  might  have  been  prosecuted. — 16  Pick,,  859;  8  JIfase,,  27l ;  10 
John,,  464  ;  3  Ibid,  264  ;  4  Denio,  511.  This  provision  applies  to 
persons  who  have  never  been  within  the  State,  as  well  as  to  citizens 
who  have  been  absent  for  a  time — 16  Pick,,  869 — and  to  a  new 
promise  made  out  of  this  State,  whether  the  promise  was  made 
before  or  after  the  original  promise  had  been  barred  by  the  statute. 
— Ibid, 

In  assumpsit  against  several  defendants,  it  is  no  answer  to  a  plea 
of  the  statute,  that  cm  of  them,  within  six  yean  from  the  accruing 
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of  the  cause  of  action,  departed  from  the  State  and  contifiued  absent 
until  the  commencement  of  the  suit.  All  the  persons  liable  apon 
a  joint  contract  must  depart  ^m  the  State  in  order  to  arrest  the 
running  of  the  statute  against  the  demand. — 1  DeniOj  445.  The 
rule  is  different  in  actions  for  torts.  A  resident  defendant  who  is 
liable  in  such  a  cause  of  action,  may  be  sued  alone,  though  another 
person  who  is  out  of  the  State,  might  be  joined  with  him  in  the 
same  action.  Such  absent  person  may  also  be  sued  on  his  return. 
—Ibid. 

If  any  person  entitled  to  bring  any  of  the  actions  before  men- 
tioned in  this  chapter,  or  liable  to  any  such  actions,  shall  die  before 
the  expiration  of  the  time  herein  limited,  or  within  thirty  days  afber 
the  expiration  of  the  said  time,  and  if  the  cause  of  action  does  by 
law  survive,  the  action  may  be  commenced  by  or  against  the  ex- 
ecutor or  administrator  of  the  deceased  person,  or  the  claim  may 
be  proved  as  a  debt  against  the  estate  of  the  deceased  person,  ap 
the  case  may  be,  at  any  time  within  two  years  after  granting  let- 
ters testamentary  or  of  administration,  and  not  afterwards,  if  barred 
by  the  provisions  of  this  chapter. — C.  L^  Sec.  6370. 

I(  in  any  action  duly  commenced  within  the  time  limited  in  this 
chapter,  and  allowed  therefor,  the  writ  or  declaration  shall  fail  of  a 
sufficient  service  or  return,  by  any  unavoidable  accident,  or  by  any 
defEiult  or  neglect  of  the  officer  to  whom  it  is  committed,  or  if  the 
writ  be  abated,  or  the  action  otherwise  avoided  or  defeated,  by  the 
death  of  any  party  thereto,  or  for  any  matter  of  form,  or  if  after  a 
verdict  for  the  plaintiff  the  judgment  shall  be  arrested,  or  if  a  judg- 
ment for  the  plaintiff  shall  be  reversed  on  a  writ  of  error,  the  plain- 
tiff may  conunence  a  new  action  for  the  same  cause,  at  any  time 
within  one  year  after  the  abatement  or  other  determination  of  the 
original  suit,  or  after  the  reversal  of  the  judgment  therein ;  and  if 
the  cause  of  action  does  by  law  survive,  his  executor  or  administra- 
tor may,  in  case  of  his  death,  commence  such  new  action  within  the 
said  one  year. — /6.,  Sec,  5371. 

S.  sued  M.  in  a  justice's  court,  and  employed  W.,  an  attorney  at 
law,  to  appear  and  prosecute  the  suit  for  him.  On  the  return  day, 
W.  was  prevented  from  attending  to  the  suit  on  that  day,  and  re- 
quested S.  to  appear,  who  appeared  accordingly.  M.  objected  to 
S.'s  appearance,  and  required  him  to  prove  his  authority,  and  8. 
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not  being  able  to  prove  a  fonnal  authority,  the  action  £u]ed.  Seld^ 
these  &ctB  did  not  make  ont  a  case  within  a  section  of  the  revision 
of  1838,  which  was  in  the  same  phraseology  as  the  abore  section* — 
1  Man^  262. 

If  any  person  who  is  liable  to  any  of  the  actions  mentioned  in 
this  chapter,  shall  fraudulently  conceal  the  cause  of  such  action 
from  the  knowledge  of  the  person  entitled  thereto,  the  action  may 
be  commenced  at  any  time  within  two  years  after  the  person  who 
is  entitled  to  bring  the  same,  shall  discover  that  he  has  such  cause 
of  action,  although  such  action  would  be  otherwise  barred  by  the 
provisions  of  this  chapter. — Ib^  Sec,  5372. 

Where  the  holder  of  a  note  was  stayed  by  an  injunction  frt>m 
chancery  from  prosecuting  the  same,  it  was  held  that  it  did  not 
suspend  the  running  of  the  statute.  The  remedy  of  the  party 
stayed  is  by  application  to  chancery  to  prevent  the  defendant  from 
setting  up  the  statute  as  a  bar. — 16  Wend^  672. 

As  an  action  of  assumpsit  cannot  be  maintained  for  a  demand, 
after  the  time  limited  by  the  statute  has  elapsed,  so  a  demand 
which  has  been  barred  by  the  statute  cannot  be  set-off.  "  All  the 
provisions  of  this  chapter  shall  apply  to  the  case  of  any  debt  or 
contract  alleged  by  way  of  set-off  on  the  part  of  a  defendant ;  and 
the  time  of  the  limitation  of  such  debt  shall  be  computed  in  like 
manner  as  if  an  action  had  been  commenced  therefor,  at  the  time 
when  the  plaintiff  U  action  was  commenced,  provided  such  debt  or 
contract  would  have  been  barred  according  to  law,  before  the  ac- 
cruing of  the  claim  or  demand  upon  which  such  defendant  is  sued." 
— C,  Z.,  Sec,  5379.  If  the  defendant,  under  a  plea  and  notice,  give 
it  in  evidence,  it  may  be  objected  to  at  the  trial. — 5  East,,  16  ;  3 
John,,  261. 

Where  joint  debtors  are  sued,  some  of  whom  are  not  served  with 
process,  and  judgment  is  obtained  against  all  under  the  statute, 
such  judgment  does  not  prevent  the  running  of  the  statute  in  re- 
spect to  the  defendants  on  whom  service  was  not  made. — 4  Denio^ 
56. 

In  determining  whether  the  statute  of  limitation  has  run  against 
a  note,  the  day  on  which  the  action  accrued  is,  in  New  York,  ex- 
cluded from  the  computation.  Therefore,  where  a  note  payable  on 
demand,  was  made  on  the  14th  day  of  February,  1839,  a  suit  com- 
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menced  on  the  14th  day  of  February,  1845,  is  in  time. — 8  Denio^ 
12.  In  Maasachuaetts,  it  would  be  included. — 15  Afcus^  108.  See 
post^  pronUeeory  notes. 

K  the  cause  of  action  arising  from  the  breach  of  a  contract  to  do 
an  act  at  a  specific  time,  is  once  barred  by  the  statute,  a  subsequent 
acknowledgment  by  the  party  that  he  broke  the  contract,  will  not 
take  the  case  out  of  the  statute.  The  defendant  promised  to  invest 
pluntiff's  money  on  good  security,  the  security  was  bad;  it  was 
prored  that  the  defendant  acknowledged  that  the  security  was  bad, 
and  promised  to  pay  the  plaintiff.  Jffeld^  that  the  plaintiff  could 
not  recorer ;  **  the  subsequent  promise  must  agree  with  the  original 
promise  stated  in  the  declaration.''  ^  Contracts  of  this  sort  are  not 
capable  of  being  re\"ived  by  any  subsequent  promise." — 2  B.  dt 
Bing^  372  \  Z  B.  d  Ald^  626.  Evidence  of  a  promise  to  make 
compensation  for  a  trespass  committed  more  than  six  years  before 
suit  brought,  is  not  snfSicient  to  take  it  out  of  the  statute.  ^  The 
admission  is  only  cf  a  cause  of  action  at  the  time." — 2  Chit,^  240. 

A  distinction  seems  to  have  been  taken  in  England,  between  a 
promise  to  pay  a  sum  of  money  and  a  contract  for  the  performance 
of  a  particular  act. — 1 1  Wheats  309.  If  a  man  acknowledge  the 
existence  of  a  debt  barred  by  the  statute,  the  law  has  been  supposed 
to  raise  a  new  promise  to  pay  it,  and  thus  the  remedy  is  revived ; 
but  no  such  effect  can  be  given  to  an  acknowledgment,  where  the 
cause  of  action  arises  from  the  doing,  or  omitting  to  do,  some  act  at 
a  particular  moment  in  breach  of  a  contract — 2  Camp.y  160.  But 
see  1  ^.  c£  Aid,,  690.  Where  the  promise  declared  on,  was  to  invest 
plaintiff's  money  on  good  security,  and  that  defendant  invested  it 
on  bad  security,  to  which  defendant  pleaded  the  statute,  and  plain- 
tiff replied  a  new  promise,  on  the  trial  of  which  it  was  proved  that 
defendant  acknowledged  the  security  to  be  bad  and  promised  that 
plaintiff  should  be  paid,  the  court  said,  "  contracts  of  this  sort  are 
not  capable  of  being  revived  by  any  subsequent  promise." — 2  B,  dk 
Binp,,  372. 

Evidence  of  a  promise  to  make  compensation  for  a  trespass,  for 
which  the  action  was  brought,  and  to  which  the  statute  was  pleaded, 
was  held  insufficient  to  take  the  case  out  of  the  statute. — 1  B.  dk 
Ald^  02. 
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8.  Tender. — ^At  common  law,  a  tender  may  be  made  in  any  case 
wherein  the  debt  or  duty  is  certain ;  but  it  cannot  be  in  any  action 
for  nnliquidated  damages,  as  by  landlord  against  tenant  for  not  re- 
pairing.— 4  If.  <t  Jl£.j  200.  By  statate,  an  exception  is  made  of  a 
casual  or  involontary  trespass  or  injnry.  This  statute  will  be  con- 
sidered hereafter.  At  present  we  shall  confine  our  remarks  to  a 
tender  before  suit  brought. 

A  tender  made  by  a  servant,  or  a  stranger,  on  the  behalf  and  at 
the  desire  of  the  party,  is  as  good  as  if  it  had  been  made  by  the  party 
himselt — Cro.j  Eliz.^  48.  Where  an  agent  tendered  a  greater  sum 
than  he  was  authorized  to  do  by  the  defendant,  the  tender  was  hold- 
en  good  for  the  larger  amount. — 2  M.  dk  S^  86. 

A  tender  may  be  made  to  any  person  in  whom,  either  as  a  party 
or  priyy,  the  right  to  the  thing  tendered  is. — Bae.  Ah.  Tender^  E. 
A  tender  to  an  agent  or  servant  authorized  to  receive  pa3rment,  is 
a  tender  to  the  creditor  himself. — 1  Camp.^  477.  A  tender  to  one 
of  two  joint  creditors  is  a  tender  to  both. — 3  T.  R.^  683.  Where 
a  creditor  told  his  clerk,  who  was  previously  authorized  to  receive 
the  money,  not  to  receive  a  sum  if  offered  on  a  particular  debt,  as  he 
had  put  it  into  the  hands  of  lys  attorney,  and  the  clerk,  on  tender 
made,  refused  to  receive  the  money,  it  was  held  a  good  tender  to  the 
principal. — 5  Tauni.^  307. 

A  tender  must  be  in  money  which  is  made  current  by  the  laws  of 
the  United  States.  But  a  tender  of  bank  notes,  if  not  objected  to 
on  that  ground,  will  be  good. — 7  </bAn.,  476.  So,  if  the  party  agree 
before  the  day  of  payment  to  receive  them,  and  when  tendered  re- 
fuse them,  provided  they  are  current. — Ih. 

All  gold,  silver  and  copper  coins  stricken  and  issued  at  the  mint 
of  the  United  States,  are  a  legal  tender.  Foreign  gold  and  silver 
coin  are  not  a  legal  tender. 

The  American  coin  are  as  follows :  double  eagles,  eagles,  half 
eagles,  three  dollar  pieces,  quarter  eagles,  dollar ;  of  silver  coins, 
dollar,  half  dollar,  quarter  dollar,  dime  and  half  dime ;  all  below  the 
dollar,  a  legal  tender  only  for  all  sums  not  exceeding  five  dollars ; 
three  cent  pieces,  for  a  sum  not  exceeding  one  dollar ;  cents,  for  a 
sum  not  exceeding  ten  cents. 

The  stamp  of  the  mint  is  prima  facie  evidence  of  the  weight  of 
the  coin,  and  if  the  person  to  whom  it  is  tendered  means  to  object 
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for  want  of  weight,  he  must  place  his  objection  on  that  ground,  and 
demonstrate  it  by  weighing  the  money  himself  and  then  refusing 
it,  provided  it  fall  short 

Where  the  plaintiff  presented  for  payment,  at  one  time,  at  the 
banking-house  of  defendants,  thirty  five  dollar  notes  of  the  defendr 
antSy  the  defendants,  to  redeem  them,  tendered  three  hundred 
half  dollar  pieces  of  the  recent  coinage  of  the  United  States,  which 
the  plaintiff  refused.  Held^  that  each  bill  was  to  be  considered  « 
separate  debt,  and,  therefore,  the  tender  was  good. — 4  Mich^  850. 

The  money  must  be  at  hand  and  actually  offered  and  produced^ 
or  the  production  of  it  must  be  dispensed  with  by  the  express  de- 
claration or  equivalent  act  of  the  creditor.  It  is  not  enough  that 
he  has  the  money  in  his  pocket,  and  says  to  the  creditor  that  he 
has  it  ready  for  him,  and  asks  him  to  take  it,  without  showing  the 
money.  The  refusal  of  the  creditor  to  take  the  money  does  not 
waive  the  necessity  for  showing  it,  for  though  he  might  refuse  at 
first,  the  production  of  the  money  might  induce  him  to  take  it. — 
15  Wend^  637  ;  I  Bing.^  iV.  (7.,  253.  If  the  party  says  he  will 
pay  so  much,  and  put  his  hand  in  his  pocket  to  take  out  the  money, 
but  before  he  can  get  it  out,  the  creditor  leaves  the  room,  it  is  not 
a  good  tender. — 3  C.  ik  F^  342.  It  is  not  necessary  that  the  party 
making  the  tender  should  actually  count  over  the  money  to  the 
other ;  it  is  for  him  to  do  so,  if  he  doubt  the  amount. — 5  Cokey 
115. 

The  bare  refusal  to  receive  the  sum  offered,  and  the  demand  of 
a  larger  stmi,  is  not  enough  to  excuse  the  actual  tender  of  the 
money. — 6  Wend^  22.  Unless  the  party  is  expressly  told  not  to 
produce  the  money,  its  actual  production,  it  seems,  would  be  neces- 
sary.— 15  Wend,j  637.  The  money  must  be  actually  produced, 
unless  the  plaintiff  dispenses  with  the  tender  by  expressly  saying 
the  defendant  need  not  produce  the  money,  as  he  would  not  accept 
it, — 7  Moore,  59. 

A  tender  must  be  unconditional,  unaccompanied  with  any  terms. 
A  tender  of  a  sum  of  money  in  full  discharge  of  all  demands  of  the 
creditor— 20  Wend^  47  ;  23  Ibid,  342— or  denying  his  liability— 
20  Ibidy  47 — or  a  tender  of  a  larger  sum,  requiring  change — 6 
Taunt^  336  ;  see  8  Cow^  88 — or  if  the  creditor  will  give  a  receipt 
in  full — 1  C.  it  P.,  419 — or  a  receipt  in  full  of  his  demand — 2  Ih^ 
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50-:— or  if  the  creditor  will  take  it  in  full  of  his  demand — 6  Ib^  237 
— or  as  all  that  is  dne — 8  Ib^  259 — or  the  like,  when  by  accepting 
the  money  the  creditor  would  be  bound  by  the  condition  upon 
which  it  is  offered  to  be  paid,  woold  be  insufficient.  But,  i^  on 
the  tender  being  made,  the  creditor  insists  on  receiving  a  larger 
sum  of  money,  he  cannot  afterwards  object  to  the  formality  of  the 
tender  on  account  of  the  debtor  having  required  a  receipt — 1  Peake^ 
179 — or  the  change. — 1  €hw^  111. 

The  full  amount  of  the  debt  must  be  tendered.  A  tender  of  part 
of  a  debt  will  not  avail  as  a  tender ;  a  creditor  is  not  bound  to  ac- 
cept part  performance  of  an  entire  contract. 

A  notice  of  tender  must  contain  a  profert  in  court  of  the  money 
tendered. — 12  Wend^  393.  It  admits  a  cause  of  action  to  the  amount 
of  the  money  tendered,  which  sum  must  be  paid  into  court — 14  Ib^ 
221;  2irt7/,538. 

In  the  case  of  a  tender  of  money,  it  only  discharges  subsequent  in- 
terests and  costs. — 12  c/bAn.,  274  ;  5  Cow^  248.  But  the  tender  of 
specific  articles  on  the  day  and  at  the  place  specified  for  performance, 
where  a  note  is  payable  in  specific  articles,is  a  satisfaction  of  the  con- 
tract— 13  Wend^  95 ;  8  John^  473.  In  the  latter  case,  after  ten- 
der and  refusal  to  accept,  the  relation  of  the  parties  is  changed  to 
that  of  bailor  and  bailee. — 13  Wend^  95 ;  4  Tb^  525  ;  6  John^  478. 
In  the  former,  if  after  having  made  a  tender,  the  debtor  refuses  to 
pay  the  debt  upon  any  future  demand,  he  loses  the  benefit  of  his 
tender. — 24  Pick,,  168. 

The  plaintiff  either  denies  the  tender  or  shows  that  suit  was  com- 
menced before  tender,  or  that  on  a  subsequent  demand  of  the  money, 
it  was  not  paid. 

A  person  making  a  tender  must  hold  himself  in  readiness,  at  all 
reasonable  times  and  places,  to  meet  a  demand  for  the  money  ten- 
dered, and  if  he  fail  to  pay  it  on  request,  he  loses  the  benefit  of  the 
tender — 24  Pick,,  168 — and  a  new  right  to  damages  accrues  from 
the  non-payment  upon  the  subsequent  demand. — 2  John,,  31.  The 
demand  must  be  by  some  one  authorized  to  receive  the  debt,  and 
give  the  debtor  a  dischai^e. — 1  Camp,,  473,  n,  A  letter  demand- 
ing payment,  is  not,  it  seems,  sufficient ;  the  demand  should  be  per- 
sonal, that  the  defendant  may  have  an  opportunity  at  the  time  of 
paying  the  money  demanded. — R.  A  M,,  360.     But  where,  to  a 
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letter  demanding  payment,  an  answer  was  returned  that  tbe  de- 
mand ahoold  be  settled,  it  was  deemed  sufficient  evidence  to  go  to 
the  jury  of  a  subsequent  demand. — 4  Esp^  03.  But  see  R,  A  M^ 
860.  The  demand  must  be  of  the  exact  sum  specified  as  having 
been  before  tendered  and  refused. — ^5  B,  <t  A^  ddO ;  3  Ad.  d:  Mh 
N.  i9.,  915.  If  the  demand  be  made  upon  one  of  two  parties  liable 
jointly,  it  is  sufficient. — 1  Stark.,  223. 

Tender  after  Suit  is  brought. 

When  any  action  at  law  shall  be  commenced  for  the  recovery  of 
a  certain  sum,  or  which  may  be  reduced  to  a  certainty  by  calcula- 
tion, or  for  a  casual  or  involuntary  trespass  or  injury,  the  defendant 
in  any  stage  of  the  proceedings  before  trial  in  such  causes,  or  before 
such  damages  shall  have  been  assessed,  or  before  judgment  render- 
ed in  an  action  of  debt,  may  tender  to  the  plaintiff  or  his  attorney, 
any  sum  of  money,  which  such  defendant  shall  conceive  sufficient 
amends  for  the  injury  done,  for  which  such  action  or  proceeding 
was  instituted,  or  sufficient  to  pay  the  plaintiff's  demand,  together 
with  the  costs  of  such  action  or  proceeding,  to  the  time  of  making 
such  tender. — (7.  Z.,  See,  4536. 

If  it  shall  appear  upon  the  trial  of  the  cause,  or  upon  the  assess- 
ment of  damages,  that  the  amount  so  tendered  was  sufficient  to  pay 
the  plaintiff's  demand,  or  was  sufficient  amends  for  the  injury  done, 
and  the  costs  of  the  suit  or  proceeding  up  to  the  time  of  such  tender, 
the  plaintiff  shall  not  be  entitled  to  recover  or  collect  any  interest 
on  such  demand  from  the  time  of  such  tender,  or  any  costs  incur- 
red subsequent  to  that  time,  but  shall  be  liable  to  the  defendant 
for  the  costs  incurred  by  him  subsequent  to  such  time. — lb.,  Sec. 
4537. 

If  the  plaintiff  re/use  to  accept  the  sum  tendered,  the  amount 
tendered  must  be  included  in  the  amount  of  his  recovery.  The 
plaintiff,  although  he  refused  the  sum  tendered,  may  at  any  time 
thereafter,  even  on  the  trial,  accept  the  sums  tendered,  and  the  de- 
fendant must  pay  it,  (allowing  him  a  reasonable  time  to  procure  the 
money)  or  his  refusal  to  pay,  will  render  the  tender  unavailing. — 13 
Wend.,  390. 
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K  the  plaintiff  recover  an  amount  exceeding  the  som  tendered, 
he  will  recover  full  costfi»  unless  the  tender  was  accepted,  when  the 
costs  will  depend  upon  the  excess. — Ibid, 

The  statute  only  applies  to  actions  ^  for  the  recovery  of  a  sum 
certain^  or  which  may  be  reduced  to  a  certainty  by  caUulationy  or 
for  a  casual  or  involuntary  trespass  or  injury."  In  these  cases,  it 
is  incumbent  on  the  defendant  to  bring  his  case  within  the  terms  of 
the  statute.  Therefore,  in  an  action  of  trespass,  the  jury  or  the 
court  should  find  that  the  trespass  was  ^  casual  or  involuntary." — 
SeelZ  Wend^ZW. 

9.  Usury, — Reserving  a  greater  rate  of  interest  upon  a  contract 
than  is  allowed  by  law,  does  not  render  the  contract  void  ;  but  the 
plaintiff  shall  have  judgment  for  the  principal  and  legal  interest 
only,  exclusive  of  the  usury. — C  L^  Sec,  1315.  In  any  action  upon 
a  bill  of  exchange,  or  promissory  note,  payable  in  money,  to  order 
or  bearer,  originally  given  or  made  for  or  upon  any  usurious  con- 
sideration or  contract,  if  the  plaintiff  became,  in  good  faith,  the  en- 
dorser or  holder,  for  a  valuable  consideration,  before  the  same  be- 
came due,  then,  unless  at  the  time  of  becoming  the  endorsee  or 
holder,  he  had  actual  notice  of  the  usury,  he  will  recover  the  whole 
amount. — Ih,^  Sec,  1316. 

10.  Drunkenness, — ^Intoxication  is  good  defence  upon  a  plea  of 
the  general  issue  to  &  deed  or  to  a  promise. — 3  Camp,,  34 ;  1 
Stark ,y  126.  To  an  action  by  endorsee  against  endorser  of  a  bill 
of  exchange,  the  defendant  pleaded  that  when  he  endorsed  the  bill 
he  was  so  intoxicated,  and  thereby  so  deprived  of  sense,  understand- 
ing, and  the  use  of  his  reason,  as  to  be  unable  to  comprehend  the 
meaning,  nature,  or  effect  of  the  endorsement,  or  to  contract  there- 
by, of  which  the  plaintiff  at  the  time  of  the  endorsement,  had  notice. 
It  was  held  to  be  a  good  answer  to  the  action. — 13  M.  <k  W,,  623. 
"  When  it  is  shown  that  the  contract  by  endorsement  was  made 
when  the  defendant  was  in  such  a  state  of  drunkenness  that  he  did 
not  know  what  he  was  doing,  and  especially  when  it  appears  that 
the  plaintiff  knew  it,  I  cannot  doubt  that  the  contract  is  void  alto- 
gether."— Per  Alderson,  B,  S,  C, 

""  A  party  in  a  state  of  complete  drunkenness,  may  be  liable  in 
cases  where  the  contract  is  necessary  for  his  preservation,  as  in  case 
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of  a  flopply  of  actual  neceasaries ;  bo,  al»o,  where  he  keeps  the  goods 
when  he  is  sob^.  The  ground  of  his  liability  then  is,  that  an  im- 
plied contract  to  pay  for  the  goods  arises  from  his  conduct  when 
he  is  sober ;  although  I  doubt  much  whether,  if  he  repudiated  the 
contract  when  sober,  any  action  could  be  maintiuned  upon  it" — 
Per  AldersoHy  B.  in  Ghre  vs.  Oihaan^  18  M,  ik  TFl,  623. 

Where  a  person,  apparently  of  sound  mind  and  not  known  to  be 
otherwise,  enters  into  a  contract  which  is  fair  and  bona  fide^  and 
which  is  executed  and  completed,  and  the  property,  the  subject 
matter  of  the  contract,  cannot  be  restored  so  as  to  put  the  parties 
in  statu  quo^  such  contract  cannot  afterwards  be  set  aside  either  by 
the  alleged  lunatic  or  those  who  represent  him. — 2  W.  H,  ik  G^ 
478 ;  4lb^l1;  See  also  9  Ib^  300. 

6.  0/  Set-offi  and  giving  notice  thereof. 

The  defendant  cannot  plead  a  set-off;  it  is  admissible  only  under 
a  "•  notice  of  the  same,  specifying  the  nature  of  his  claim  with 
reasonable  certainty,  at  the  time  of  joining  issue  on  a  question  of 
fact  up<5n  the  merits  of  the  cause.'' — C,  L^  Sec.  3724. 

In  the  following  cases,  and  under  the  following  circumstances,  a 
defendant  may  set  off  demands  which  he  has  against  the  plaintiff: 

1.  It  must  be  a  demand  arising  upon  judgment,  or  upon  contract 
express  or  implied,  whether  such  contract  be  written  or  unwritten^ 
sealed  or  without  seal ;  and  if  it  be  founded  upon  bond  or  other 
instrument  having  a  penalty,  the  sum  equitably  due  by  virtue  of  its 
condition  only  shall  be  set  off. 

If  the  demand  to  be  set  off  be  a  judgment,  it  is  immaterial  upon 
what  cause  of  action  it  was  recovered,  whether  contract  or  tort,  or 
for  costs  merely.^-~8  Cow.^  304.  A  judgment  rendered  before  a 
justice  of  the  peace  is  the  subject  of  set  off  as  much  as  a  judgment 
of  a  court  of  record — 8  Caw.,  126— unless  it  be  a  judgment  render- 
ed by  a  justice  in  a  suit  commenced  by  attachment,  in  which  the 
defendant  was  not  personally  served  with  the  process  and  did  not 
appear. — 6  Cow..,  508.  If  the  defendant  in  execution  escape,  the 
judgment  may  be  set  off. — 5  Wend.,  240. 

The  right  of  set-off,  founded  upon  a  bond,  is  not  confined  to  cases 
where  the  condition  is  for  the  payment  of  money  only.  In  an  action 
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of  debt  brought  for  the  penaltj  of  a  bond  conditioned  for  the  per- 
formance of  the  award  of  arbitrators,  one  of  the  breaches  assigned 
was,  that  the  defendant  did  not  pay  a  certain  som  awarded  to  the 
plaintiff.  It  was  held  that  a  set-off  was  admlBsible. — 5  Jokn^  105. 
So,  where  the  bond  was  conditioned  for  the  performance  of  a  cer- 
tain work  within  a  certain  time,  and  on  &ilure  to  perform  it  for  the 
payment  of  a  weekly  snm  thereafter,  until  the  work  was  finished. 
The  work  not  being  completed  within  the  stipulated  time,  a  cer- 
tain sum  became  forfeited,  according  to  the  provisions  of  the  bond, 
which  sum  was  allowed  to  be  a  good  set-off. — 2  T,  ^33.  So  a 
set-off  may  be  made  to  an  action  on  bond,  the  condition  of  which 
is  for  the  payment  of  an  annuity. — 5  Bur^  820.  In  this  case  the 
condition  was  not  only  for  the  payment  of  the  annuity,  but  for  the 
maintsdnance  of  a  person  named  in  it ;  but  this  is  no  objection  to 
allowing  the  set-off,  for  that  may  be  good  as  to  one  part  of  the  con- 
dition, and  not  to  another.^-4  t/oAn.,  109. 

2.  It  must  be  due  to  him  in  his  own  right,  either  as  being  the 
original  creditor  or  payee,  or  as  being  the  assignee  or  owner  of  the 
demand. 

Therefore,  in  an  action  against  a  man  for  his  own  debt,  he  can- 
not set-off  a  demand  due  to  him  in  right  of  his  wife. — Bull^  IT.  P^ 
170.  This  must  be  understood  as  applicable  only  to  cases  in  which 
the  cause  of  action  accrued  while  the  wife  was  sole ;  for  when  a 
promissory  note  is  ^ven  to  a  married  woman,  the  husband  may 
sue  on  it  in  his  own  name — 10  B,  A  C,  558 — and  of  consequence 
it  may  be  set-off  by  him.    But  see  AnU^  p,  107. 

A  debt  due  to  the  defendant  as  a  surviving  partner,  or  surviving 
joint  creditor,  may  be  set-(^  against  a  demand  on  him  in  his  own 
right— 5  T.  R^  403 ;  1  Marnk^  184. 

The  defendant  may  set  off,  not  only  a  demand,  which  is  a  proper 
matter  of  set-off,  originally  due  to  him  from  the  plaintiff,  but  also 
any  such  demand,  whether  negotiable  or  not,  originally  due  from 
the  plaintiff  to  a  third  person,  and  by  that  person  assigned  to  the 
defendant— j6<i«r.  Trtat^  2d  ed^  50. 

It  is  not  competent  for  a  defendant  to  purchase  a  judgment  con- 
ditionally for  the  purpose  of  setting  it  off.  He  must  become  the  ab- 
solute proprietor  for  that  purpose. — 7  Chw^  460.  But  it  is  not  neces- 
sary that  the  consideration  of  the  assignment  should  have  been 
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acttially  pud  to  render  it  a  legal  set-offl — 6  ffill,  763 ;  7  Ibid^ 
585. 

The  asMgnment  may  be  by  writing,  without  seal ;  and  it  would 
seem  that  a  verbal  assignment  is  sufficient — 10  John^  05, 842 ;  Id 
Pnd,  51 ;  17  Ibid,  285. 

3.  It  must  be  a  demand  for  real  estate  sold,  or  for  personal  pro* 
perty  sold,  or  for  money  paid,  or  services  done ;  or  if  it  be  not  such 
a  demand,  the  amount  must  be  liquidated,  or  be  capable  of  being 
ascertained  by  calculation. 

Under  the  first  clause  of  this  sub-division,  a  demand  to  be  set 
off  must  be  for  real  estate  sold,  or  for  personal  property  sold,  or  for 
money  paid,  or  services  done.  The  demand  under  this  clause,  in 
order  to  be  set-off,  must  be  such,  for  which  an  action  of  indebitattu 
anumpHt  may  be  sustained  at  common  law ;  and  such  demand 
may  be  set-off,  although  the  amount  thereof  is  unliquidated  or  not 
ascertained  by  the  parties,  but  depends  upon  proof.  Any  other 
demand  ariung  on  contract  may  be  set  off,  if  the  amount  be 
liquidated,  that  is,  ascertained  by  the  agreement  or  settlement  of 
the  parties,  or  if  the  amount  be  capable  of  being  ascertained  by 
calculation  merely,  as  a  bill  of  exchange,  or  a  promissory  note  for 
the  payment  of  money,  or  a  written  contract  for  a  sum  certain, 
though  payable  in  specific  articles,  or  a  written  contract  for  specific 
articles,  at  a  value  or  price  stipulated  in  the  contract. — Edw,  Treaty 
2d  ed^  50. 

4.  It  must  have  existed  at  the  time  of  the  commencement  of  the 
suit,  and  must  then  have  belonged  to  the  defendant 

That  is,  the  demand  must  be  due  at  the  time  of  the  commence- 
ment of  the  suit— 4  Nev.  d  Many  654 — ^and  must  ai  that  time  be 
the  property  of  the  defendant — 16  John^  322. 

5.  It  can  be  allowed  only  in  actions  founded  on  demands  which 
could  themselves  be  the  subject  of  set-off  according  to  law. 

A  demand  for  uncertain  or  unliquidated  damages  cannot  be  set 
ofi^  and  by  this  sub-division,  in  an  action  for  the  recovery  of  such 
a  demand  no  set  off  of  any  demand  can  be  made. — 6  Cow.,  613. 

6.  If  there  be  several  defendants,  the  demand  set  off  must  be  due 
to  all  of  them  jointly,  unless  the  defendants  shall  prove  an  agree- 
ment of  the  plaintiff  or  plaintiffs,  that  the  demand  proposed  to  be 
set  off,  should  apply  as  payment  upon  his  or  their  dainu 
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An  agreement  that  rach  a  demand  might  be  set  off  would  be 
within  this  section. — See  1  Taunt^  170,  n.  When  the  plaintiff 
owes  a  debt  to  seyeral  persons  jointly,  one  of  whom  owes  him,  the 
latter  may  acquire  the  right  of  set^yff  against  the  phdntifl^  by 
taking  an  assignment  to  himself  alone^of  the  debt  doe  from  the 
plaintiff,  before  the  commencement  of  plaintiff *s  suit — 17  Jokn^ 
830.     See  6  Caw^  161. 

7.  It  mnst  be  a  demand  existing  agunat  the  phdntiff  in  the 
action,  unless  the  suit  be  brought  in  the  name  of  a  plaintiff  who 
has  no  real  interest  in  the  cause  of  action  upon  which  the  suit  is 
founded,  in  which  case  no  set-off  of  a  demand  against  the  plaintiff 
shall  be  allowed,  unless  as  hereinafter  specified. 

In  general,  a  debt  owing  by  one  of  several  partners  cannot  be 
set-off  against  a  partnership  demand.-— 4  Wend^  583.  But  it 
seems  that  demands  against  individual  partners  may  be  set-off 
against  demands  of  the  firm,  if  the  course  of  dealing  of  the  firm,  in 
receiving  such  demands  in  payment,  is  umfomiy  and  so  notoriousy 
that  persons  dealing  with  the  firm  must  be  supposed  to  have  had 
reference  to  it  in  their  transactions  ¥rith  them. — 7  Wend^  326 ;  4 
Ibidy  583. 

A  debt  due  to  a  defendant,  as  a  surviving  partner,  may  be  setr 
off  against  a  demand  on  him  by  the  plaintiff  in  hi^  own  right — 
5  T.  B^  493 ;  1  Marshy  184.  So  a  debt  due  firom  one  who  was 
the  only  apparent  trader  may  be  set-off  in  an  action  by  himself 
and  partners. — 7  T.  B^  861. 

8.  If  the  action  be  founded  upon  a  contract^  (other  than  a 
negotiable  promissory  note  or  bill  of  exchange,)  which  has  been 
assigned  by  the  plaintiff,  a  demand  existing  l^^in8t  such  plaintiff 
or  any  assignee  of  such  contract,  at  the  time  of  the  assignment 
thereof,  and  belonging  to  the  defendant  in  good  faith,  before  notice 
of  such  assignment,  may  be  set  off  to  the  amount  of  the  phintiflg 
debt,  if  the  demand  be  such  as  might  have  been  set  off  against 
such  plaintiff,  or  such  assignee,  while  the  contract  belonged  to 
him. 

Under  this  sub-division,  if  a  note,  not  negotiable,  be  given  by 

A.  to  B^  and  assigned  by  B.  to  GL,  and  by  C.  to  D^  in  a  suit  on 

such  note  against  A.  in  the  name  of  B^  A.  may  set  set-off  to 

'  the  amount  of  the  note  only ;  .  Ist,  a  demand  against  B^  the 
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plaintiiF,  which  was  in  existence  at  the  time  of  the  assignment 
by  B.  to  C^  and  which,  if  it  were  not  originally  due  to  A^  was 
assigned  to  him,  in  good  faith,  before  he  had  notice  of  the  assign- 
ment made  by  B.  to  C. ;  or  2dly,  A.  may  set-off  a  demand  against 
C^  the  first  assignee,  which  was  in  existence  at  the  time  of  the 
assignment  by  C.  to  D^  which,  if  it  were  not  originally  due  to  A^ 
was  assigned  to  him  in  good  faith,  before  he  had  notice  of  the 
assignment  made  by  0.  to  D. ;  or,  3d1y,  A.  may  set-off  a  demand 
against  D.  which  was  in  existence  at  the  time  of  the  commence- 
ment of  the  suit,  and  then  belonged  to  A^  either  as  original 
creditor,  or  as  assignee  thereof.  In  all  such  cases  the  set-off  is 
gOTcmed  by  the  other  provisions,  as  to  the  nature  of  the  demand 
set-off,  and  that  upon  which  the  action  is  founded. — Edw,  Treat 
Zd  ed^  60. 

In  Mead  vs.  Gillett,  (19  Wend^y  379,)  the  action  was  upon  a 
note  which  was  assigned  to  Clark,  February  12,  1834.  The 
defendant  offered  to  set-off  a  judgment  obtained  by  him  on  the 
sixth  of  March,  1835,  in  action  for  a  tort.  By  the  Court. — ^We 
do  not  see  how,  under  the  provisions  of  the  statute,  the  set-off 
in  this  case  can  be  allowed,  as  the  defendant  had  not  a  demand 
existing  against  the  nominal  plaintiff  at  the  time  of  the  assignment 
of  the  note  to  Clark.  The  judgment  in  his  favor  was  not  then 
obtained ;  besides,  it  was  a  judgment  for  a  tort^  and  until  its  ren- 
dition cannot  be  considered  as  being  a  demand  within  the  meaning 
of  the  statute  of  a  set-off. 

The  section  authorizes  a  defendant  in  an  action  founded  upon 
a  contract,  (other  than  negotiable  paper)  which  has  been  assigned 
to  a  third  person,  to  set  off  a  demand  belonging  to  him  in  good 
fiuth  before  notice  of  the  assignment ;  but  it  must  be  a  demand 
wMch  was  in  existence  against  the  plaintiff  at  the  time  he  made  the 
assignment.  A  debt  accrued  subsequently  is  impliedly  excluded ; 
the  Legislature  undoubtedly  believing,  in  such  case,  that  the  equity 
of  the  assignee  was  the  strongest,  even  in  the  absence  of  notice  to 
the  defendant.  The  distinction  is  new,  and  the  reason  for  it  not 
obvious,  where  the  defendant  has  purchased  the  demand  with  the 
view  to  apply  it  in  satisfaction  of  a  demand  held  against  him ; 
the  time  when  it  accrued  does  not  seem  at  all  important  in  bal- 
ancing the  equities  of  the  parties.    The  fault  lies  rather  with  the 
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€LS9ignee^  in  not  giving  previouB  notice  of  the  asngnment,  thereby 
leaving  the  defendant  to  believe  the  plaintiff  to  be  still  the  owner 
of  the  demand.  The  language  of  the  statute,  however,  is  explicit 
and  the  rule  imperative  upon  the  courts. 

A  promise  by  the  maker  of  a  note  not  negotiable,  made  to  the 
assignee  of  it  to  pay  it,  would  preclude  him  from  setting  off  a 
demand  against  the  payee,  which  arose  before  the  giving  of  the 
note,  for  it  is  to  be  presumed  from  his  giving  the  note,  and  his 
promise  to  pay  it,  that  such  set-off  had  been  paid  or  satisfied, 
especially  in  the  absence  of  all  explanation. — 16  John^  226. 

In  case  the  set-off  proved  exceed  the  amount  of  the  plaintiff's 
debt,  still  a  judgment  cannot  be  rendered  for  the  balance.  What 
remedy  the  defendant  has  under  such  circumstances,  to  recover 
the  balance  due  to  him  over  the  plaintiff's  debt,  is  not  veiy  ap^ 
parent    None  is  provided  by  the  statute. — 8  Denio^  344.   ^    '  .^ 

9.  If  the  action  be  upon  a  negotiable  promissory  note  or  bill 
of  exchange,  which  has  been  assigned  to  the  plaintiff  after  it  be- 
came due,  a  set-off  to  the  amount  of  the  plaintiff's  debt,  may  be 
made  of  a  demand  existing  against  any  person  or  persons,  who 
shall  have  assigned  or  transferred  such  note  or  bill  after  it  became 
due,  if  the  demand  be  such  as  might  have  been  set-off  against 
the  assignor,  while  the  note  or  bill  belonged  to  him. 

Under  this  sub-division,  if  a  negotiable  promissory  note  be 
given  by  A.  to  B.,  which,  afiter  it  has  become  due,  is  assigned  or 
transferred  by  B.  to  C,  and  by  0.  to  D.,  in  a  suit  on  such  note  in 
the  name  of  D.  against  A.,  he  may  set-off  to  the  amount  due  on  the 
note  only^  either,  1st,  a  demand  against  B.,  the  payee  of  the  note, 
which  was  in  existence  at  the  time  of  the  assignment  or  transfer  of 
the  note  by  B.  to  C,  and  which,  if  it  were  not  originally  due  to  A., 
had  been  at  that  time  assigned  to  him ;  or  2dly,  he  may  set-off 
a  demand  against  C.  which  was  in  existence  at  the  time  of  the 
asfflgnment  or  transfer  by  C.  to  D.,  and  which,  if  it  were  not  origi- 
nally due  to  A.,  had  been  at  that  time  assigned  to  him;  or  3dly, 
he  may  set  off  the  whole  of  the  demand  against  D.,  the  plaintiff, 
which  was  in  existence  at  the  time  of  the  commencement  of  the 
suit,  and  then  belonged  to  A.,  either  as  the  original  creditor,  or  as 
the  assignee  thereof.  But  if  the  note  had  been  transferred  by  B. 
to  C.  before  it  became  due,  and  by  C.  to  D.  after  it  became  due. 
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then  in  a  snit  in  the  name  of  D.  against  A^  no  set-off  conld  be 
made  of  a  demand  against  C.  or  D^  as  abore  stated.  So,  if  the 
note  had  been  assigned  by  both  B.  and  C.  before  it  became  due,  no 
set-off  could  be  made,  except  of  a  demand  against  D. — Edto.  Treaty 
M  €d^  61. 

Though  a  note  be  transferred  after  it  becomes  due,  the  maker  is 
not  entitled  to  set-off  a  demand  against  the  payee,  i^  at  the  time 
of  the  transfer,  the  payee  has  other  demands  against  the  maker  to 
an  amount  sufficient  to  exhaust  the  demands  sought  to  be  set 
off. — 12  Wend^  866.  Where  the  maker  of  two  notes  has  a  de- 
mand against  the  payee  sufficient  to  extinguish  one  of  them,  and 
the  payee  transfers  one  of  them  after  its  maturity,  the  other  being 
sufficient  to  meet  the  demand  of  the  maker,  and  subsequently  the 
second  note  is  transferred  also  after  its  maturity,  the  holder  of  the 
note  first  transferred  would  be  entitled  to  recover  the  whole 
amount  of  it ;  as  the  one  to  whom  the  first  note  was  transferred 
would  have  the  greater  equity. — Ibid. 

Where  a  note  is  transferred  bona  fide  for  a  valuable  consideration 
before  it  becomes  due,  no  set-off  can  be  allowed  of  demands  against 
any  but  the  plaintiff.    Such  a  case  is  not  within  the  statute. — 16 
Wend^  659. 

Where  the  plaintiff  buys  a  negotiable  note,  after  it  becomes  due, 
he  should  give  immediate  notice  of  the  transfer  to  the  maker,  as 
the  maker  would  be  entitled  to  set  off  any  demands  he  might 
acquire  thereafter  against  the  jpayee  without  notice  of  the  trans- 
fer.— Cow,  Treat.,  3d  erf.,  vol.  2,  189. 

10.  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the  suit  be  in 
the  name  of  a  plaintiff  who  has  no  real  interest  in  the  contract 
upon  which  tli#  suit  is  founded,  so  much  of  a  demand  existing 
against  those  whom  the  plaintiff  represents,  or  for  whose  benefit 
the  action  is  brought,  may  be  set  off,  as  will  satisfy  the  plaintiff^s 
debt,  if  the  same  might  have  been  set  off  in  an  action  brought  in 
their  own  names  by  those  beneficially  interested. 

Where  a  note  is  transferred  for  the  purpose  of  depriving  the 

^lefendant  of  his  set-off,  the  case  would  come  within  the  above 

provision.    The  plaintiff  is  to  be  deemed,  so  far  as  the  equitable 

defence  of  the  maker  of  the  note  is  concerned,  a  trustee ;  as  to 

him  the  transfer  or  endorsement  is  void,  on  the  ground  of  frauds 
11 
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and  the  note  is  to  be  deemed  the  property  of  the  payee. — 7 
Wend^  223. 

In  an  action  on  such  note,  the  maker  would  be  bound  to  prove 
the  fraudolent  transfer,  or  he  will  not  be  allowed  to  prove  his  set- 
off.— 1  John^  319.  The  same  rule  would  apply  when  the  note  is 
transferred  after  it  becomes  due. — Ibid. 

11.  In  actions  upon  a  note  or  other  contract  against  several  de- 
fendants, any  one  of  whom  is  principal,  and  the  other  sureties  there- 
in, any  claim  upon  contract  in  favor  of  the  principal  defendant,  and 
against  the  plaintiff,  or  any  former  holder  of  the  note  or  other  con- 
tract, may  be  allowed  as  a  set-off  by  the  principal  or  any  other 
defendant. — C.  Z.,  Sec.  3723. 

If  the  amount  of  the  set-off  duly  established,  be  equal  to  the 
plaintiff^s  debt,  judgment  shall  be  entered  for  the  defendant,  with 
costs ;  if  it  be  less  than  the  plaintiff's  debt,  the  plaintiff  shall  have 
judgment  for  the  residue  only,  with  costs ;  if  it  be  more  than  the 
plaintiff's  debt,  and  the  balance  found  due  to  the  defendant  firom 
the  plaintiff  in  the  action,  be  three  hundred  dollars  or  under,  judg- 
ment shall  be  rendered  for  the  defendant  for  the  amount  thereof 
with  costs ;  and  execution  shall  be  awarded  as  upon  a  judgment  in 
a  suit  brought  by  him ;  but  no  such  judgment  shall  be  rendered 
against  the  plaintiff  when  the  contract,  which  is  the  subject  of  the 
suit,  shall  have  been  assigned  before  the  conuneneement  of  such 
suit,  nor  for  any  balance  due  from  any  other  person  than  the 
plaintiff  in  the  action. — Ib.j  Sec.  3725. 

It  is  not  necessary  to  entitle  a  defendant  to  a  judgment  for  the 
amount  of  his  set-off  proved  on  the  trial,  that  there  should  be  some- 
thing proved  and  allowed  to  the  plaintiff. — 4  Denio,  168. 

l£  the  balance  found  due  to  the  defendant  exceed  three  hundred 
dollars,.the  justice  shall  set  off  so  much  of  the  defendant's  demand 
against  the  plaintiff's  debt,  as  shall  be  sufficient  to  satisfy  it,  if 
requested  to  do  so  by  the  defendant,  and  shall  render  judgment  for 
the  defendant  for  his  costs ;  but  if  the  defendant  shall  not  require 
such  set-off,  the  justice  shall  render  judgment  of  discontinuance 
against  the  plaintiff,  with  costs  to  the  defendant ;  and  the  defendant 
may  thereafter  sue  for  and  recover  his  demand  in  any  court  having 
cognizance  thereof. — C.  2/.,  Sec.  3726. 

Whenever  a  set-off  is  established  in  a  suit  brought  by  executors 
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or  administraton,  and  the  defendant  shall  be  entitled  to  judgment, 
sach  judgment  shall  be  rendered  against  the  plaintiffs  in  their 
representative  character,  and  shall  be  evidence  of  a  debt  established,, 
to  be  paid  in  the  course  of  administration,  but  no  execution  shall 
iflBue  thereon. — Ih^  Sec.  3727. 

In  such  an  action,  the  defendant  cannot  set-off  a  note  of  the  de- 
ceased purchased  by  the  defendant  after  the  death  of  the  deceased. 
—20  John.,  137. 

If  defendant  neglect  to  set-off  any  demand  which,  according  to 
the  preceding  provisions  might  have  been  allowed  to  him  on  the 
trial  of  the  cause,  he  shall  be  forever  thereafter  precluded  from 
recovering  costs  in  any  action  brought  to  recover  such  demand  or 
any  part  thereof  which  might  have  been  set-off ;  and  if  the  demand 
which  might  have  been  set-off,  consisted  of  a  negotiable  promissory 
note  or  bill  of  exchange,  no  person  who  shall  derive  title  thereto, 
after  the  amount  thereof  might  have  been  set-off  as  aforesaid,  shall 
recover  costs  in  any  action  thereon. — Ib^  Sec,  8728. 

Notice  of  set-off  must  be  given  at  the  time  of  joining  issue,  and 
it  cannot  be  given  afterwards. — 10  John.,  108;  12  Ibid,  205.  It 
can  be  given  only  when  the  plea  involves  '*a  question  of  fact  upon 
the  merits  of  the  cause  ;^'  not  where  there  is  a  demurrer  or  a  plea 
in  abatement.  In  courts  of  record,  after  a  defendant  has  pleaded 
the  general  issue  only,  he  will  be  allowed  to  withdraw  it  and  plead 
it  again  with  notice  of  set-off.  Notwithstanding  the  above  cases 
from  Johnson,  such  a  course  would  now  be  allowed  in  a  justice^s 
court 

ITnlcBs  objected  to,  a  notice  in  almost  any  form  will  answer. 
Where  the  defendant  stated  that  he  pleaded  the  general  issue  and 
gave  notice  of  set-off,  and  claimed  a  balance  of  fifty  dollars,  it 
WAS  held  sufficient,  unless  the  plaintiff  objected  to  its  form  and 
required  a  specification  ol  the  nature  of  the  defendant's  claim,  and 
that  the  plaintiff  could  not  on  the  trial  object  to  evidence  of  the 
set-off  on  account  of  the  defective  notice. — 13  Wend^  403. 

If  the  notice  is  defective  for  wa^t  of  certainty,  the  plaintiff,  at 
the  time,  must  object  on  that  account,  or  require  a  specification  of 
the  set-off.— 8  Barb.,  210. 

The  notice  need  not  claim  a  balance  in  favor  of  the  defendant. — 
4  Cow.,  21.    The  defendant  is  not  bound  to  be  as  formal  as  a  bill 
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of  particulaFB^  bat  he  may  be  required  to  specify  the  nature  of  hia 
claim  with  reasonable  certainty ;  it  must  be  so  specific  that  the 
plaintiff  shall  not  be  surprised  upon  the  trial  by  any  demand  not 
embraced  in  the  notice. — 11  Wen^  524.  It  is  enough  if  a  claim 
offered  in  evidence  on  the  trial  as  a  set-off,  is  included  within  the 
notice  of  set-off  given  at  the  joining  of  iasue. — 8  Barh^  210.  See 
Bill  of  particulars,  poet. 

The  notice  will  follow  the  plea  of  the  general  issue»  in  the  follow* 
ing  form : 

Take  notice  that  the  said  defendant  will,  on  the  trial  of  this  cauae, 
give  in  evidence,  and  insist,  that  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  to  wit,  on  the  day  of^  ise^  he,  the  said 
pliuntifi^  was  and  still  is  indebted  to  the  said  defendant  in  the  sum 
of  one  hundred  dollars,  for  the  work,  labor  and  services  of  the  said 
defendant  before  then  done  for  the  said  plaintiff,  and  for  divers 
materials  and  other  necessary  things  used  and  employed  in  and 
about  the  same;  and  for  divers  goods,  wares  and  merchandiae 
before  then  bargained  and  sold,  and  sold  and  delivered  by  the  said 
defendant  to  the  said  plaintiff;  and  for  money  before  then  lent  by 
the  said  defendant  to  the  said  plaintiff,  and  for  other  money  before 
then  paid,  laid  out  and  expended  by  the  sud  defendant,  to  and  for 
the  use  of  the  said  plaintiff,  all  at  his  request  Which  several 
claims  the  said  defendant  will  set  off  and  allow  to  the  sud  plaintiff 
against  any  claim  or  claims  to  be  proved  by  him  on  said  trial. 

Dated,  &c  C.  D. 

To  the  plaintiff. 

The  notice  will  be  varied  according  to  the  circumstances  of  each 
particular  case,  showing  in  that  case  the  existence  of  circumstancea 
authorizing  the  set  off. 

Some  points  in  relation  to  set-off,  not  coming  properly  within 
the  foregoing  observations,  will  now  be  noticed. 

The  defendant  may  set  off  a  debt  due  to  him  from  the  plaintiff^ 
although  the  plaintiff^s  claim  is  for  money  borrowed  under  an 
express  promise  to  pay — 13  Vesey^jun^  180 — ^and  a  note  had  been 
given  upon  which  the  suit  is  brought — 2   Htp^  626;    tee  15 

Wend^  51. 

B.,  a  creditor  of  A.,  employed  A.  to  repair  a  carriage,  under- 
taking to  pay  ready  money  for  the  repairs ;  it  was  held  that  B. 
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could  not^  upon  offering  to  set  off  an  adequate  portion  of  the  debt, 
reqaire  the  re-delivery  of  the  carriage  without  payment  of  the 
repairs. — 1  N.  db  M^  244. 

Matters  of  tort  are  not  proper  subjects  of  set-off;  but  if  not  ob- 
jected to,  and  are  actually  set  off,  they  can  never  be  questioned 
again. — 3  John^  433  ;  13  Ibid^  184.  The  consequence  would  be 
the  same  if  the  claim  was  for  unliquidated  damages.  If  a  party 
introduce  an  improper  set-off,  and  goes  into  an  investigation  with 
the  view  to  make  it  available,  and  it  passes  and  is  submitted  to  the 
justice  or  jury,  it  can  not  be  heard  again. — 16  Wend^  663. 

Where  a  judgment  is  insisted  on  as  a  set-off,  and  submitted  to 
and  passed  upon  by  a  jury,  whether  the  same  be  allowed  or  not, 
the  judgment  is  extinguished. — 5  Wend^  240. 

7.  Of  ReplieatioM. 

The  statute  having  abolished  all  pleas  in  har^  except  the  general 
issue,  replications,  (except  to  pleas  in  abatement,)  of  consequence, 
are  abolished,  and  any  matter  which  might  have  been  replied  to 
the  plea,  would  now  be  admissible  in  answer  to  the  defence  set  up 
in  the  notice. 

8.  'Of  Demurrers, 

A  demurrer  is  an  objection  made  by  one  party  to  the  pleading 
of  his  opponent  for  some  defect  in  it^  either  in  substance  or  form. 
Demurrers  are  either  general  or  special ;  general  when  no  particu- 
lar cause  is  alleged ;  special  when  the  particular  defect  is  pointed 
out  The  former  will  sufSce  where  the  pleading  is  defective  in 
substance,  and  the  latter  is  requisite  where  the  objection  is  only  to 
the  form  of  pleading.  It  may  be  to  the  whole  or  part  of  the  dec- 
laration. In  point  of  form,  no  precise  words  are  necessary ;  the 
usual  form  of  a  general  demurrer  (the  only  one  allowed  in  justice^s 
courts — 0,  L^  Sec,  3714,)  to  a  declaration  alleges  that  the  decla- 
ration,  and  the  matters  therein  contained,  are  not  sufficient  in  law 
to  enable  the  plaintiff  to  support  his  action. — 1  Chit  PI,,  700,  1, 
3,  4.  A  joinder  in  demurrer,  asserts  that  the  pleading  Lb  suffi- 
cient. 
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A  demmrer  admitB  the  facU  pleaded,  and  refeis  the  qnertion  of 
their  legal  sufSciency  to  the  court — Ibid. 

If  the  justice  decide  in  faror  of  the  party  demurring,  he  dionld 
permit  the  opposite  party  to  amend  his  pleading ;  and  if  i^ainst 
the  party  demurring,  should  allow  him  to  withdraw  his  demurrer 
and  answer  the  pleading  demurred  to.  Bat,  if  ^e  defendaoot 
withdraw  his  demurrer  and  plead  to  the  declaration,  he  cannot 
afterwards  question  the  decision  upon  the  demurrer. — 6  HiUy  621, 
2  Mich.  Bep^  275* 

If,  however,  no  application  be  made  to  amend  or  answer  the 
pleading,  the  judgment  will  be  final ;  if  in  favor  of  the  defendant 
for  his  costs;  if  in  favor  of  the  plaintiff^  the  justice  will  proceed 
and  ascertain  the  amount  of  his  demand,  and  render  judgment  for 
the  same  with  costs,  except  on  a  demurrer  to  a  plea  in  abatement 
or  to  a  replication  to  such  plea. 

9.     Of  Pleas  puis  darrein  Ooniinuanee, 

Where  matter  of  defence  has  arisen  after  the  commencement  of 
the  suit,  it  cannot  be  pleaded  in  bar  of  the  action  generally^  but 
must,  where  it  has  arisen  before  plea,  be  pleaded  as  to  the  further 
maintenance  of  the  suit ;  and  when  it  has  arisen  after  issue  joined, 
puis  darrein  continuance  ;  as  that  the  ^plaintiff  has  given  the  de- 
fendant a  release,  payment,  <&c. — 5  Hill,  393;  1  Chit  Pl^ 
096-7. 

Pleas  of  this  kind  are  either  in  abatement  or  in  bar.  Either 
kind  is  in  general  a  waiver  of  all  former  pleas,  and  the  judgment, 
whether  upon  demurrer  or  verdict,  is  final,  that  the  plaintiff 
recover. — 10  Wend,  675 ;  14  Ib^  161.  This  rule  does  not,  how- 
ever, apply  where  the  matter  of  the  plea  affects  the  remedy  only 
and  not  the  right  of  action ;  thus  a  plea  puis  darrein  of  a  discharge 
under  the  act  abolishing  imprisonment  for  debt,  is  not  a  waiver  of 
a  plea  in  bar  before  pleaded. — lb,;  2  7&^  300. 

A  plea  puis  darrein^  being  a  dilatory  plea,  must  be  verified  by 
affidavit,  or  by  some  other  evidence. — AntCyp.  106. 
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10.     Of  Pleading  Title. — See  Treepasi  on  Lands. 

11.     Of  BecoupmenL 

.  Recoapmenty  m  its  oiiginal  sense,  was  a  mere  right  of  deduction 
from  tlie  plaintiff^s  demand,  arising  from  payment  in  whole  or  in 
part,  or  from  recovery,  or  some  analagous  fact;  but  it  is  now 
imderstood  to  embrace  counter  claims  of  the  defendants,  and  to  be, 
in  short)  a  kind  of  irregular  and  unliqoidated  set-off. — Sedg.  on 
Damages^  460 — 1. 

In  actions  of  assumpsit  to  recover  damages  for  the  breach  of  an 
agreement,  the  defendant  may  set  up,  by  way  of  recoupment,  that 
the  plaintiff  has  violated  the  same  agreement,  and  thus  defeat  a 
recovery  for  more  than  the  balance. — 7  Hilly  55.  In  this  case  it 
was  held  that  in  an  action  to  recover  the  rent  of  demised  premises, 
the  tenant  might  avail  himself  of  a  breach  of  the  landlord's  agree- 
ment to  repair  by  way  of  recoupment^  though  not  as  a  set-off.  So, 
that  there  was  a  breach  of  warranty  in  an  action  for  the  price  of 
property  sold — i  Wend.,  83 ;  8  Ibid,  109;  2  Ibid,  431;  13  Ibid, 
277 — or  that  the  work  was  not  equal  in  quality  to  what  the  con- 
tract required. — 22  Ibid,  155.  The  doctrine  is  equally  applicable 
as  well  where  fraud  is  not  imputable  to  the  plaintiff  in  relation  to 
the  contract  on  which  the  action  is  founded,  as  where  it  is. — 3  ffill, 
171.  And  the  defendant  may  avail  himself  qf  it  where  there  was 
fraud,  although  he  has  not  returned  the  property  on  discovering 
the  fraud. — 6  ffill,  63. 

Nor  is  it  an  objection  to  this  defence  that  the  plaintiff  does  not 
sue  upon  the  original  contract  of  sale  of  property,  but  upon  a  note 
given  for  the  purchase  money. — 8  Wend.,  109. 

The  defendant  has  the  election  whether  he  will  set  up  his  claim 
in  answer  to  the  plaintifTs  demand,  or  resort  to  a  cross  action ; 
and  whatever  may  be  the  amount  of  his  damages,  he  can  only  set 
them  up  by  way  of  abatement,  either  in  whole  or  in  part  of  the 
plaintifiTs  demand.  He  cannot,  as  in  case  of  a  set-off,  go  beyond 
that,  and  have  a  balance  certified  in  his  favor. — Per  Bronson,  J.; 
3  Hill,  174 ;   Ward  vs.  Fellers;  3  Mich.,  281. 
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If  a  defendant  elect  to  recoup  his  damages  in  a  snit  against 
him,  and  thus  procure  an  allowance  of  part  of  his  claim,  he  cannot 
maintain  a  cross  action  for  the  remainder. — Ilnd^  n.  (a).  Quertj 
3  MicL,  281. 

Kthe  defence  go  to  the  whole  cause  of  action  it  is  admissible 
under  the  general  issne^  but  if  only  to  reduce  the  damages,  notice 
must  be  given. — 5  Bill,  76. 


CHAPTER  VI- 


OF  THE  BILL  OP  PARTICULARS, 


In  cases  before  a  Justice,  where  a  bill  of  particulars  of  the 
demand  of  the  party  may  be  required  in  a  court  of  record,  the 
plaintiff  may  be  required  by  the  Justice  to  file  such  bill  of  particu- 
lars of  his  demand ;  and  the  defendant,  if  required  by  the  plaintiff, 
shall  file  a  like  bill  of  particulars,  he  may  claim  as  a  set-off;  and 
the  evidence  on  the  trial  shall  be  confined  to  the  items  set  forth  in 
said  bill— (7.  L^  Sec.  3719. 

In  what  Cases. — ^In  all  actions  in  which  the  plaintiff  declares 
generally,  without  specifying  the  particulars  of  his  cause  of  action, 
the  Justice,  upon  application,  will  order  him  to  give  the  defendant 
the  particulars  in  writing.  Thus,  in  actions  for  work  and  labor, 
goods  sold  and  delivered,  and  the  like,  the  defendant  may  call  for 
the  particulars  of  the  demand.  But,  whenever  the  particulars  of 
the  cause  of  action  are  fully  specified  in  the  declaration,  aa  in 
actions  on  the  case,  special  assumpsit,  as  on  a  note,  or  the  like,  any 
further  particulars  would,  of  course,  be  unnecessary.— 6  C,  <k  P.,  340. 

Also,  when  the  defendant  gives  notice  of  set-of^  the  plaintiff 
may  obtain  a  particular  of  the  set-off,  in  the  same  manner  a  de- 
fendant would  be  entitled  to  it,  if  the  matter  so  set-off  were  de- 
clared upon. 

When  to  he  Ordered, — Application  should  be  made  for  a  bill  of 
particulars  when  the  parties  first  appear.    It  cannot  be  ordered  on 
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the  trial  of  the  cause.  The  Justice  may,  undoubtedly,  if  necessary, 
on  the  first  appearance  of  the  parties,  order  it  to  be  filed  within  a 
certain  number  of  days  before  the  trial — such  a  time  as  would  give 
the  parties  an  opportunity,  after  it  is  filed,  to  prepare  for  trial. 

Whenever  the  Justice  orders  either  party  to  file  a  bill  of  parti- 
culars, he  should  note  on  his  docket  the  fact  that  it  had  been  or- 
dered, and  of  the  filing,  when  it  has  been  filed. 

Where  the  plaintiff  requires  of  the  defendant  a  bill  of  particu- 
lars, the  order  is  that  the  defendant  delivered  it  in  a  certain  time, 
or  that  he  shall  not  be  allowed  to  give  evidence  of  them  at  the  trial. 
As  a  Justice  cannot  non-suit  the  plaintiff,  it  would  seem  that  the 
order  must  be  the  same  when  the  defendant  requires  a  bill  of  par- 
ticulars of  the  plaintiff 's  demand. 

Contents  and  effect  of  a  bill  4;^ ptufticulars, — ^The  bill  of  particu- 
lars filed  by  either  party,  should  contain  an  account  of  the  items  of 
the  demand,  and  state,  in  general,  when  and  in  what  manner  they 
arose.  It  must  be  drawn  with  such  particularity,  as  to  inform  the 
opposite  party  of  the  foundation  of  the  transaction  upon  whicji  the 
claim  arises ;  and  it  will  be  sufficiently  certain  and  definite  if  it  ap- 
prises the  party  for  whose  benefit  it  is  given,  of  the  evidence  which 
is  to  be  offered,  so  that  there  can  be  no  mistake  as  to  the  prepara- 
tion to  be  made  to  resist  the  claim. — 15  John^  222.  When  the 
bill  of  particulars  stated  an  item  of  money  paid  to  A.,  by  mistake, 
instead  of  B.,  the  plaintiff  was  allowed  to  prove  that  the  item  was 
intended,  and  must  have  been  understood  to  refer  to  B.,  and  the 
defendant,  to  set  aside  that  item,  must  make  affidavit  that  he  had 
been  misled — 1  Camp^  69,  n, — so,  where  the  work,  for  which  the 
action  was  brought,  was  stated  in  the  particulars  to  have  been  done 
in  the  wrong  month,  the  plaintiff  was  permitted  to  give  evidence 
of  the  work  having  been  done  in  another  month. — 2  Taunt^  224. 
An  error  in  the  date,  or  other  inaccuracy,  will  not  preclude  the 
J)laintiff  from  provdng  the  item,  unless  it  appear  that  the  defend- 
ant has  been  either  surprised  or  misled  by  it. — 8  Bing^  371,  411  » 
*l  B.  <t  (7.,  622.  Although  a  party  is  confined  in  his  proof  to  the 
items  contained  in  his  bill  of  particulars,  "  and  the  evidence  on  the 
trial  shall  be  confined  to  the  items  set  forth  in  said  bill,"  yet  if  it 
appear,  from  the  evidence  of  one  party,  that  the  other  is  entitled  to 
more  for  items  not  included  in  the  bill,  he  may  recover  for  such 
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items.^1  Camp^  68 ;  See  Z  Taunt^  285;  2  B.tk  P^  243 ;  1  M. 
it  W^  486. 

When  the  defendant  offers  evidence  of  a  claim  against  the  plain- 
tiff, the  latter  may  prove  a  pa3rroent  of  such  claim,  although  such 
payment  does  not  appear  in  his  bill  of  particulars ;  for  it  was  not  a 
proper  item  to  make  out  the  case  of  the  plaintiff,  in  the  first  in- 
stance, but  to  rebut  evidence  produced  by  the  defendant. — 2  Wend^ 
593.  So,  the  defendant,  in  answer  to  proof  of  a  demand  of  the 
plaintiff,  may,  for  the  same  reason,  prove  payment,  although  not 
included  in  his  bill,  for  this  would  be  admissible  under  the  general 
issue. 

AmeT^ment  of  Bill. — Such  bill  may  be  amended  at  any  time 
before  the  trial,  to  supply  any  deficiency  or  omission  in  the  items, 
when,  by  such  amendments,  substantial  justice  will  be  promoted. 
—C.  L^  Sec.  3720. 

The  Justice  may,  in  his  discretion,  require,  as  a  condition  of  an 
amendment,  the  pajrment  of  costs  to  the  adverse  party  to  be  fixed 
by  the  Justice ;  bnt  such  payment  cannot  be  required  unless  an 
adjournment  is  made  necessary  by  the  amendment. — lb..  Sec,  3?21. 
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1.  Of  AdjonniineDts  in  GeDeral. 

2.  Of  Irregalar  Adjournments  and  the  Efifect  thereof. 


1.  Of  AdJaummenU  in  Generals 

At  the  time  of  the  return  of  a  summons  against  a  resident  of  the 
county,  in  favor  of  one  who  is  also  a  resident,  or  an  attachment 
personally  served,  oi*  of  a  writ  of  replevin,  or  of  joining  issue  with- 
out process,  a  justice  may,  in  his  discretion,  and  with  or  without 
the  consent  of  the  parties,  adjourn  the  cause,  not  exceeding  six  days. 
—a  L^  See.  SU2. 

Neither  party  is,  under  this  section,  entitled  to  an  adjournment, 
of  course,  without  showing  cause  for  it,  but  the  adjournment  in  such 
cases  is,  in  a  great  measure,  discretionary  with  the  Justice.  Thus 
he  should  adjourn  the  cause  on  the  application  of  either  party,  upon 
his  showing  reasonable  ground  for  it,  as  the  want  of  testimony,  the 
sickness  of  his  family,  dec.  It  cannot  be  expected,  usually,  in  a  con- 
tested suit,  that  the  parties  would  be  prepared  with  their  proof  at 
the  time  of  joining  issue.  Under  a  provision,  substantially  the  same 
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as  the  aboTe  section,  a  judgment  was  reversedf  because  the  Justice 
refused  to  grant  on  adjournment  to  the  defendi^t,  who  was  unable 
to  attend  an  account  of  his  child  being  dangerously  sick. — 8  John,^ 
426.  In  that  case  the  court  said,  that  the  discretion  giren  to  a 
Justice  is  not  an  arbitrary  one ;  it  ought  to  be  soundly  and  judi- 
ciously exercised. 

If  the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  the  jus- 
tice, by  his  own  oath,  or  the  oath  of  any  other  person,  that  he  can- 
not safely  proceed  to  trial  for  the  want  of  some  material  testimony 
or  witness,  the  justice  shall  postpone  the  trial  for  such  reasonable 
time,  and  so  often  as  he  shall  deem  it  proper,  not  exceeding  in  all, 
three  months ;  provided,  that  a  party  claiming  an  adjournment 
after  a  former  adjournment  has  been  had,  shall  further  make  it  ap- 
pear to  the  satisfaction  of  the  Justice,  that  he  has  used  reasonable 
diligence  to  procure  such  testimony  or  witness  since  the  last  pre- 
ceding adjournment :  And  prcvidedy  That  in  the  Upper  Peninsula 
the  adjournments  shall  not  exceed  six  months. — (7.  L^  Sec,  3738. 

The  application  to  adjourn  may  be  made  on  the  oath  of  the  party 
or  of  any  other  person.  It  is  in  the  discretion  of  the  justice  to  re- 
quire the  oath  of  the  party  or  not ;  in  general,  he  would  be  better 
acquunted  with  the  facts  which  establish  his  cause  of  action  or  de- 
fence, and  the  person  by  whom  they  can  be  proved,  than  any  other 
person  would  be.  But  this  is  not  always  so,  it  may  be  that  a  third 
person  is  as  well,  perhaps  better,  acquainted  with  them  than  the 
party  himself;  and  in  such  and  like  cases,  there  can  be  no  pro- 
priety in  excluding  the  oath  of  such  person.  This  is  a  matter  which 
rests  in  the  sound  discretion  of  the  justice. — 13  c/bAn.,  228.  An 
adjournment  upon  joining  issue  is  so  much  a  matter  of  course  in 
litigated  cases,  that  a  strict  compliance  with  the  letter  of  the  statute 
in  this  respect  should  not,  except  in  extraordinary  cases,  be  required. 
The  parties  in  nine  cases  out  of  ten,  make  no  preparation  for  trial 
until  after  issue  joined ;  for  until  that  time,  neither  of  them  can 
legally  know  what  will  be  the  claim  or  defence  of  his  antagonist ; 
and  hence,  the  statute  does  not  require  that  either  party,  in  order 
to  obtain  an  adjournment,  in  the  first  instance,  should  show  that  he 
has  made  any  effort  to  procure  his  witnesses.  Nor  can  the  party 
asking  an  adjournment  be  compelled  to  state  the  name  or  nature 
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of  the  testimony  which  is  to  be  obtained.  At  least,  it  wonld  be  is 
the  discretion  of  the  justice  to  require  it  or  not 

The  length  of  time  for  which  the  cause  shall  be  adjonmed,  is  in 
the  discretion  <^  the  justice ;  it  must  be  for  a  reasonable  time,  such 
time  as  will  be  reasonable  under  all  the  circumstances  of  the  case. 
The  distance  at  which  the  witness  resides,  and  many  other  circum- 
stances,  are  to  be  considered. 

It  will  be  observed  that  the  only  cause  for  an  adjonmment,  under 
this  provision,  is  the  want  of  some  material  testimony  or  witness ; 
no  other  reason  will  be  sufficient,  if  the  opposite  party  object. 

The  Justice  is  authorized  to  adjourn  the  case  as  often  as  be  shall 
deem  it  proper.  The  time  to  which  the  cause  may  be  adjourned, 
cannot  exceed  three  months,  unless  by  consent  of  parties ;  except  in 
the  Upper  Peninsula. — Ante^  p,  165. 

If  a  party  ask  an  adjournment  after  a  former  adjournment  has 
been  had,  he  must,  in  addition  to  the  requirements  already  men- 
tioned, ^^  further  make  it  appear  to  the  satisfaction  of  the  Justice 
that  he  has  used  reasonable  diligence  to  procure  such  testimony  or 
witness  since  the  last  preceding  adjournment."  If  the  party  show 
that  he  has  subpoenaed  a  material  witness,  who  does  not  attend,  and 
that  he  cannot  safely  proceed  to  trial  without  him,  an  other  reason- 
able excuse  for  not  being  ready,  the  Justice  should  grant  the  ad- 
journment— 11  •/b^n.,442;  9/5t(f,  364;  13  i^uf,  462.  The  party 
is  not  bound  to  state  what  he  expects  to  prove  by  the  absent  wit- 
ness unless  the  conduct  of  the  party  is  such  as  fairly  to  cast  a  well 
grounded  suspicion  upon  the  good  faith  of  the  application  to  ad- 
journ. In  such  case,  if  he  refuse  to  disclose  what  he  expects  to 
prove,  the  adjournment  may  be  refused. — 3  Hilly  323.  If  he  state 
what  he  expects  to  prove,  the  adjournment  may  be  denied  in  case 
the  opposite  party  will  admit  it. — 14  John^  341.  It  will  not  be 
sufficient,  however,  to  admit  that  the  witness  will  swear  as  stated ; 
the  admission  must  extend  to  the  existence  of  the  fact  proposed  to 
be  proved  by  the  witness,  that  what  the  party  expects  to  prove  is 
true. — See  1  Cow^  369. 

It  must  also  be  shown  that  the  party  expects  to  be  able  to  pro- 
cure the  attendance  of  the  witness  at  the  day  to  which  he  desires  to 
have  the  cause  adjourned. — 3  -flV/Z,  823. 

It  is  not  a  sufficient  reason  for  refusing  the  adjournment,  that  the 
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iritness  lives  out  of  tho  juriadiction  of  the  court,  for  the  party  may 
procure  his  attendance — 2  Jokn^  883 — or  his  testimony. 

Nor  can  the  adjournment  be  refused  because  the  party  refuses  to 
pay  costs ;  a  Justice  has  no  right  to  require  the  payment  of  costs, 
as  a  condition  of  allowing  an  adjournment. — 11  John^  442 ;  0  Ib^ 
864;  3  Wend^A20\  Ante^p.91. 

No  party  shall  be  entitled  to  an  adjournment  after  he  shall  have 
seen  the  account  or  demand  of  the  adverse  party,  unless  he  shall 
exhibit  his  account  or  demand,  if  any  he  has,  to  be  litigated  or 
passed  upon  in  the  suit,  or  shall  state  the  nature  thereof  as  far  forth 
as  may  be  in  his  power,  to  the  satisfaction  of  the  justice. — C,  L^ 
Sec.  3739. 

This  provision  has  nothing  to  do  with  the  question  of  set-off  on 
the  trial.  At  the  time  when  the  exhibit  is  required,  the  sole  ques- 
tion before  the  justice  is,  the  propriety  of  granting  an  adjournment ; 
hence,  the  party  is  to  set  forth  the  nature  of  his  demand  to  the 
satisfaction  of  the  justice,  who  is  to  be  reasonably  satisfied  that  the 
party  has  good  grounds  for  asking  for  an  adjournment ;  that  the 
witness  stated  to  be  absent,  is  neccvssary  to  support  a  boTia  fide  de- 
mand which  the  party  has,  or  at  least  supposes  he  has,  and  that  in- 
justice may  be  done  if  he  is  driven  to  a  trial  instanterj  without  an 
opportunity  to  support  his  claim.  This  is  the  whole  object  of  the 
provision ;  and  when  the  adjournment  is  granted  the  object  is  at- 
tained, and  the  parties  upon  the  trial  are  thrown  upon  the  issue 
joined  by  the  pleadings. — Per  Savage,  0,  J.  ;  11  Wend.^  654. 

If  a  cause  commenced  by  warrant,  be  adjourned  upon  the  applica. 
tion  of  the  defendant,  he  shall  continue,  during  the  time  of  adjourn- 
ment, in  the  custody  of  the  constable,  unless,  he  shall  give  bond  to 
the  plaintiff,  in  the  sum  of  two  hundred  dollars,  with  sufficient  sure- 
ty or  sureties,  to  be  approved  by  the  justice,  conditioned  that  such 
defendant  will  render  himself  in  execution,  in  case  judgment  shall 
be  rendered  against  him  in  the  suit,  and  that  no  part  of  his  proper- 
ty liable  to  execution  shall  be  removed,  secreted,  assigned  or  dis- 
posed of,  except  for  the  necessary  support  of  himself  and  family, 
until  any  judgment  the  plaintiff  may  obtain  against  him  shall  be 
satisfied,  or  until  the  expiration  of  ten  days  after  the  plaintiff  shaU 
be  entitled  to  execution  thereon. — C7.  X.,  Sec.  3740. 
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Form  of  Bend  on  Adjournment 

Enow  all  men  by  these  presenta,  that  we  A.  B.  and  C.  D^  of 
in  the  county  of  are  held  and  firmly  bound 

unto  K  F.  in  the  sum  of  two  hundred  doUars,  to  be  paid  to  the  said 
R  F.  or  to  his  certain  attorney,  executors,  administrators,  or  assigns; 
to  which  payment  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by 
these  presents.    Sealed  with  our  seals.    Dated  the  day  of 

1858. 

Whereas,  a  suit  has  been  commenced  by  warrant  before  D.  D. 
S.,  Esquire,  one  of  the  justices  of  peace  of  the  township  of 
in  said  county  of  by  the  said  E.  F.,  plaintiff,  against  the 

above  bounden  A.  B.,  defendant,  in  a  plea  of  trespass  on  the  case^ 
and  now  upon  the  application  and  on  the  oath  of  the  above  named 
defendant,  the  trial  of  said  cause  is  adjourned  until  the  day 

of  instant,  at  o'clock  in  the  afternoon,  at  the 

of  the  said  justice,  in  the  said  township : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  above  bounden  A.  B.  shall  render  himself  in  execution,  in  case 
judgment  shall  be  rendered  against  him  in  said  suit,  and  if  no  part 
of  the  property  of  the  said  A.  B.  liable  to  execution,  shall  be  re- 
moved, secreted,  assigned  or  disposed  o^  except  for  the  necessary 
support  of  himself  and  family,  until  any  judgment  the  said  plain- 
tiff may  obtain  against  him  shall  be  satisfied,  or  until  the  expiration 
of  ten  days  after  the  said  plaintiff  shall  be  entitled  to  execution 
thereon,  then  this  obligation  to  be  void,  otherwise  of  force. 

Signed,  sealed  and  delivered  ^  A.  B.  [L.  S.l 

in  presence  of,    and  the  >  C.  D.  [L.  8.J 

surety  approved  by.  ) 

D.  D.  S.,  Justice  of  the  Peace. 

If  the  plaintiff,  being  present,  make  no  objection  to  the  surety, 
he  will  be  received  of  course.  K  an  objection  is  made  to  his  com- 
petency, the  justice  should  require  him  to  justify  under  oath. 

Form  of  the  Oath. 
You  do  that  you  will  true  answers  make  to  such 
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qaesdons  as  Bhall  be  pat  to  you,  touching  your  competency  as 
Borety  for  on  his  application  to  adjourn  this  cause. 

If  such  cause  [commenced  by  warrant,']  be  adjourned  on  the  ap- 
plication of  the  plaintiff,  the  defendant  if  the  justice  shall  think  it 
proper,  shall  be  discharged  from  custody ;  but  the  cause  shall  not 
be  disconliBaed  by  such  discharge,  and  at  the  adjourned  day,  the 
same  proceedings  shall  be  had,  as  in  case  of  a  smnmons  returned 
personally  served. — C,  i.,  Sec.  3741. 

The  words  ^  if  the  justice  shall  think  it  proper,''  are  new,  under 
the  former  law,  if  the  pUdntiff  adjourned  the  cause,  the  justice  was 
required  to  discharge  the  defendant.  Now,  it  is  in  the  discretion 
of  the  Justice  either  to  discharge  the  defendant  or  detain  him  in 
custody.  The  3726th  section,  ante  p.  37,  allows  three. days  in 
which  the  justice  is  required  to  proceed  to  hearing,  and  determine 
the  cause.  If  a  longer  time  is  required,  the  cause  must  be  adjourn- 
ed. The  Justice  in  such  case,  should  require  the  plaintiff  to  make 
a  strong  case  before  he  allows  an  adjournment. 

Where  a  day  for  the  trial  has  been  agreed  on  by  the  parties — 
13  c/bAn.,  462 — or  they  are  under  a  stipulation  not  to  delay  the 
trial  beyond  the  day  fixed — 5  Cow.,  425 — the  parties  are  not,  there- 
fore, precluded,  upon  sufiBcient  cause,  from  asking  a  further  ad- 
journment. 

An  agreement  of  the  parties,  before  the  justice,  to  adjourn  a  cause, 
and  that  if  a  certain  person  do  not  attend  at  the  adjourned  day,  the 
justice  might  adjourn  for  such  reasonable  time  as  he  might  deem 
necessary,  in  order  to  procure  the  attendance  of  the  witness,  is  a 
valid  and  binding  agreement  between  the  parties,  which  neither 
has  a  right  to  rescind  without  the  consent  of  the  other. — 1  Cow., 
256. 

After  a  jury  has  been  sworn  in  the  cause,  it  is  too  late  to  apply 

for  an  adjournment.    The  trial  of  the  cause  is  then  considered  as 

commenced. — 8  John.,  437.     So,  also  would  it  be  if  the  justice  had 

commenced  the  trial  by  examination  of  a  witness  or  the  hearing  of 

any  other  testimony. — See  1  Cow.,  235.     But,  although,  the  justice 

cannot,  in  such  cases,  grant  an  adjournment,  he  may  hold  open  his 

court  for  a  short  time  to  enable  a  party  to  procure  a  witness.     The 

granting*  of  this  privilege  rests  in  the  discretion  of  the  justice,  and 

unless  that  discretion  is  abused,  the  judgment  will  not  be  reversed. 
12 
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8  Jokn^  409.  In  that  case,  two  horns  was  considered  a  reasonable 
time.  Bat  where  the  justice  allowed  the  party  twenty  boon  to 
obtain  a  witness  twelve  miles  off,  it  was  held  anreasonable.~18  John^ 
469.  So,  where  he  allowed  four  days,  althon^  the  defendant  had 
not  pleaded,  and  even  had  not  appeared. — 4  Denio^  160. 

Adjournments  may  also  be  made  from  necessity.  Tlius,  where 
an  attachment  is  isssned  against  a  witness — f)a9t^—or  a  new  yenire 
is  issued — post — ^the  cause  may  be  adjourned  for  a  reasonable  time. 
So,  when  a  witness  refuses  to  be  sworn,  or  to  answer  any  pertinent 
and  proper  question — ^post — the  cause  may  be  adjoamed  from  time 
to  time  at  the  request  of  the  party  in  whose  &Yor  such  witness  at- 
tended, until  such  witness  shall  testify  in  the  cause,  or  be  dead,  or 
otherwise  incapable  of  testifying  as  a  witness. — C.  Z.,  Sec,  3919. 

2.    Of  Irregular  Adjournments  and  the  Effect  thereof. 

An  adjournment  not  authorized  by  the  statute,  is  a  discontinu- 
ance of  the  suit — 2  John,,  162.  As  where  the  justice  being  absent 
from  the  place  of  holding  the  court,  sent  a  note  in  writing  to  ad- 
journ the  cause ;  where  in  the  absence  of  the  justice,  the  parties 
agree  to  adjourn,  which  was  entered  by  him  on  his  docket ;  where 
the  cause  was  adjourned  indefinitely,  and  not  to  a  day  certain. — 3 
Hill,  495. 

If  the  party,  having  the  right  to  object  to  the  erroneous  adjourn- 
ment, appear  at  the  adjourned  day,  and  go  to  trial  on  the  merits — 

9  John,,  136 ;  3  ffill,  180 — or  cross-examine  a  witness — 7  Ibid 
381 — or  apply  for  an  adjournment,  or  do  any  other  act  treating  the 
cause  as  existing — ^6  Jlilly  428 — ^the  irregularity  would  be  waived. 
So  where  the  cause  was  indefinitely  adjourned,  but  on  notice  from 
the  Justice  the  parties  appeared  and  proceeded  to  trial.-3  ITilly  495. 
But  mere  appearance  of  the  party  and  answering  to  his  name,  but 
declining  to  take  any  part  in  the  proceedings  is  no  wuver. — 5  IfiUy 
428.  So,  if  a  defendant,  after  being  improperly  refused  an  adjourn- 
ment, voluntarily  confess  judgment,  he  waives  the  irregularity. — 11 
John,,  461. 

The  party  upon  whose  application  an  erroneous  adjournment  is 
made,  cannot  object  to  it  as  irregular. — 3  Caines^  166.    Nor  can 
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the  other  party  unless  he  objected  to  it  at  the  time,  as  hj  not  doing 
80  he  will  be  considered  as  consenting  to  it. — 7  John^  629. 

Where  a  caose  in  a  Justice's  court  stands  adjourned  to  a  particu- 
hir  day,  the  Justice  cannot,  before  the  day  arrives,  upon  informa- 
tion on  oath,  that  both  parties  have  consented,  adjourn  the  cause 
to  a  later  day. — 4  Denio,  95. 

It  is  not  always  that  an  adjournment  not  authorized  by  the  statute 
renders  a  judgment  in  the  cause  void*  The  plaintiff,  both  parties 
appearing,  applied  for  a  second  adjournment,  which  the  defendant 
resisted  on  the  ground  that  the  plaintiff  was  entitled  to  but  one 
adjournment,  but  the  Justice  granted  it  and  the  plaintiff  only  a-p- 
peared  on  the  adjourned  day  and  obtained  a  judgment,  upon  which 
execution  was  issued  and  the  defendant's  property  taken.  For  this 
taking  the  defendant  brought  trespass  against  the  Justice,  contend- 
ing that  the  judgment  was  void,  but  the  court  held  the  Justice  was 
protected  by  the  judgment  ^'  In  this  case,"  said  Savage,  C.  J.,  *^  the 
Justice  had  jurisdiction  of  the  cause,  of  the  parties,  and  of  the  ques- 
tion of  adjournment ;  his  error  was  an  error  of  judgment,  and  ac- 
cording to  the  decisions  above  referred  to,  the  consequence  of  that 
error  was  that  the  cause  was  discontinued  as  between  the  parties, 
and  any  judgment  entered  after  such  adjourhment,  was  liable  to  be 
reversed ;  but  I  believe  none  of  the  cases  consider  such  a  judg- 
ment a  proper  subject  of  inquiry  as  to  its  merits  in  another  tribunal. 
If  the  justice  is  liable  in  this  case,  it  must  be  conceded  that  such 
liability  arises  from  a  judicial  act  which  is  contrary  to  established 
principles.  In  my  opinion  the  judgment  of  the  Justice  was  valid 
till  reversed,  although  founded  in  error." — 7  WencLf  200,  204, 


CHAPTER  ym. 


OF  COMPELLING  THE  ATTENDANCE  OF  WITN] 


>:^:i>: 


1.  In  what  cases  a  Justice  may  issue  a  Subpoena  for  Witnesses. 

2.  Of  the  Service  of  a  Subpoena. 

3.  Of  Compelling  the  Attendance  of  a  Witness  by  Attachment. 

4.  Of  the  Penalty  for  Non-attendance  as  a  Witness,  or  Refusing 

to  Testify. 


1.  In  what  cdses  a  Justice  may  issue  a  Suhpcsnafor  Witnesses, 

Any  Justice  of  the  Peace  may  issue  subpoenas  to  compel  the  at- 
tendance of  witnesses  to  give  evidence  in  any  cause  or  matter  de- 
pending before  himself  or  any  other  Justice  or  court ;  and  such 
subpoena  shall  be  valid  to  compel  the  attendance  of  a  witness  being 
in  the  same  county  where  the  cause  or  matter  is  to  be  tried,  or 
being  in  any  other  county,  and  within  thirty  miles  of  the  place  of 
trial.— (7.  L^  Sec.  3749. 

Form  of  Subpoena  to  Testify, 


''     I  88 

se,  f  ""' 


State  of  Michigan, 
County  of  Lenawee, 

To  and  greeting :  In  the  name  of  the 

People  of  the  State  of  Michigan,  you  are  commanded  to  appear 
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personally  before  me,  the  undersigned,  a  Justice  of  the  Peace  of  the 
township  of  in  said  county,  at  in  the  town- 

ship of  in  said  county,  on,  &o^  at  o'clock  in  the 

noon  of  that  day,  to  testify  the  truth  according  to  your 
knowledge,  in  an  action  now  depending  before  me,  the  said  Justice, 
and  then  and  there  to  be  tried  between  ,  plaintiff,  and 

y  defendant^  on  the  part  of  the  plaintiff,  in  a  plea  of 
irespa$$  on  the  case.  Hereof^  jail  not  at  your  peril.  Given  under 
my  hand  at  the  township  aforesaid,  the  day  of  , 

1858.  *  A.  B.,  Justice  of  the  Peace. 

If  the  party  wish  a  witness  to  produce  some  deed  or  other  paper, 
ice,  in  his  possession,  a  clause  must  be  inserted  before  the  words 
**  hereof  fail  not,"  as  follows  : 

^  And  you,  the  said  are  further  commanded  to  bring 

with  you,  and  then  and  there  to  produce  in  evidence,  a  certain 
(here  give  such  a  description  of  the  paper  wanted,  that  the  witness 
may  clearly  know  what  one  is  intended.) 

Justices  of  the  Peace  may  issue  subpoenas  to  compel  the  atten- 
dance of  witnesses  before  arbitrators. — C.  Z.,  Sec.  5159. 

Suhpcena  before  Arbitrators, 

State  of  Michigan,  ) 
Lenawee  County.     J     * 

To  and  greeting :  In  the  name  of  the 

People  of  the  State  of  Michigan,  you  and  each  of  you  are  com* 
manded  personally  to  appear  and  attend,  at  the  dwelling  house  of 

in  the  {jownship  of  in  the  county  of 

on  the  day         ,       next,  at  o'clock  in  the  noon 

of  that  day,  before  and  arbitrators,  chosen  to  deter- 

mine a  controversy  between  and  then  and  there  to 

testify  as  a  witness  in  relation  thereto,  before  said  arbitrators,  on 
the  part  of  the  said  .    Hereof^  £ail  not  at  your  peril. 

Given  under  my  hand  at  the  township  aforesaid,  this  day  of 

1858.  C.  D.,  Justice  of  the  Peace. 

The  subpoena  may  contain  as  many  names  as  the  party  may  wish 
to  have  inserted ;  and  there  is  no  impropriety  in  the  Justice  insert- 
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ing  the  name  of  one  witness  and  permitdng  the  pariyto  insert  sach 
oihera  as  he  may  please — 2  Oow,  Treaty  2nd  ed^  313 — or,  it  is 
conceived,  without  such  permission. — 1  Scitj  JT.  P,  Cas^  526.  It 
IS  said  that  when  a  witness  has  been  duly  snbpoenaed,  his  name 
may  be  inserted  at  any  time  afterwards.  The  case  in  HMn  N.  P. 
Ca$^  526,  is  relied  upon  as  authority  for  such  a  course.  In  that 
case,  a  copy  of  a  subpoena  or  ticket  containing  the  witness*  name 
had  been  served  upon  her,  the  Judge  allowed  the  name  to  be  in* 
serted,  subject  to  the  discussion  of  the  propriety  of  it^  if  further  pro- 
ceedings should  be  had.  Nothing  further  appears  to  have  been 
done.  The  propriety  of  that  decision  is  questionable,  even  under 
the  English  parctice — 3  ChiL  Prac^  830, 831 — and  as  regards  Jus- 
tices' courts  in  this  State,  would  seem  to  be  wholly  inapplicable.  If 
the  name  of  the  witness  is  not  in  the  subpoBna,  at  the  time  of  ser- 
vice, it  is  not  perceived  how  he  can  be  guilty  of  a  contempt  by  not 
obeying  it 

2.  Of  the  Service  of  the  Subpcma, 

A  subpoena  may  be  served  either  by  a  constable  or  any  other 
person ;  and  it  shall  be  served  by  reading  the  same,  or  stating  the 
contents  to  the  witness ;  and  by  paying  or  tendering  the  fees  al- 
lowed by  law  for  traveling,  and  one-half  day's  attendance. — C.  L^ 
Sec.  3744. 

If  the  witness  be  a  married  woman,  the  subpoena  must  be  served 
upon  her,  and  the  fees  paid  or  tendered  to  her,  and  not  to  her  hus- 
band.— Cro,  Eliz^y  122.  The  subpoena  must  be  served  on  the  wit- 
ness a  reasonable  time  before  the  trial. — 1  Arch,  Prac^  150.  He 
is  entitled  to  a  reasonable  time  to  travel  to  court  according  to  the 
usual  modes  of  public  conveyance,  and  cannot  be  required  to  travel 
on  Sunday. — 13  Wend,^4d,  He  is  bound  to  make  extraordinary 
effort  to  obey  the  subpoena ;  nothing  but  extreme  poverty  and  utter 
inability  to  attend,  sickness  of  himself  or  fSsunily,  concluiuvely  proved, 
will  excuse  his  non-attendance. — 15  /&.,  602. 

8.  Of  Compelling  the  Attendance  of  a  Wttneee  by  Attachment 
Whenever  it  shall  appear  by  the  afiEidavit  of  the  party  in  the  suit^ 


or  hj  other  competent  tefitimony,  to  the  satisikction  of  the  justice, 
that  any  person  ddy  subpoenaed  to  appear  before  him  in  any  cause, 
shall  have  refttsed  or  neglected,  without  just  cause  to  attend  as  a 
witness  in  conformity  to  such  subpoena,  and  that  the  testimony  of 
BQch  witness  is  material,  as  the  deponent  verily  believes,  the  Justice 
shall  have  power  to  issue  an  attachment  to  compel  the  attendance 
of  such  witness. — C.  L^  Sec,  3745. 

Affidavit  for  Attachment  to  be  annexed  to  Subpoena. 

Stjltk  of  Michigan,  ) 

County,    )      * 

A.  B,,  the  plaintiff  named  in  the  annexed  subpoena,  being  duly 
sworn,  says  that  he  did  on  the  day  of  instant^ 

at  the  township  of  in  said  county,  serve  the  annexed  sub- 

poena on  a  witness  therein  named,  by  reading  the  same  [or, 

by  stating  the  contents  thereof,]  to  him,  at  the  same  time  paying 
\pr^  tendering]  to  him  the  sum  of  •  And  this  deponent  farther 
says,  that  the  testimony  of  the  said  as  this  deponent  verily 

believes,  is  material  to  this  deponent  upon  the  trial  of  the  cause 
mentioned  in  the  said  subpoena ;  and  farther,  that  the  said 
refoses  [or,  has  neglected]  to  attend  the  trial  of  the  said  cause  as 
he  was  commanded  to  do  in  and  by  the  said  subpoena. 

Subscribed  and  sworn  to  before  me, )  A.  B. 

this  day  of  18    .        ) 

^  Justice  of  the  Peace. 

If  the  witness  be  near  the  place  of  trial  the  attachment  may  be 
made  returnable  forthwith ;  but  if  he  be  at  such  a  distance  from  it 
that  the  attachment  cannot  be  served  and  returned  in  a  reasonable 
time  for  continuing  the  cause  open,  the  proper  course  would  be  to 
adjourn  to  such  time  as  would  be  sufficient  for  the  service  and  re- 
turn of  the  attachment,  and  make  it  returnable  at  that  time. — Edw. 
Treat^y  dd  ed^  10. 

Form  of  Attachment 

State  op  Michigan,  ) 

County,      f  ^^' 

To  any  Constable  of  said  County— Greeting. 

In  the  name  of  the  People  of  the  State  of  Michigan,  yon  are 
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hereby  commanded  to  attach  and  bring  him  before  me, 

the  undersigned,  a  Justice  of  the  Peace  in  and  for  said  county,  at 
in  the  township  of  in  said  county,  forthwith,  [or,  on 

the  day  of  instant,  at  o'clock  in  the         noon,] 

to  testify  those  things  which  he  knows,  in  an  action  now  depend- 
ing before  me,  the  said  Justice,  between  plaintifi^  and 
defendant,  on  the  part  of  the  ,  and  also  to 
answer  all  such  matters  as  shall  be  objected  against  him,  for  that 
the  said  having  been  duly  subpoenaed  to  attend  at  the  trial  of 
the  said  action,  has  refused  [or,  neglected,]  to  attend  in  conformity 
to  such  subpoena ;  and  have  you  then  there  this  precept 

Given  under  my  hand,  at  the  township  aforesaid,  the  day 

of  185     .  J  Justice. 

Every  such  attachment  shall  be  executed  in  the  same  manner  as 
a  warrant,  and  the  fees  of  the  officers  for  issuing  and  serving  the 
same,  shall  be  paid  by  the  person  against  whom  the  same  shall 
have  been  issued,  unless  he  shall  show  reasonable  cause  to  the  sat- 
isfaction of  the  Justice,  for  his  omission  to  attend ;  in  which  case, 
the  party  requiring  such  attachment,  shall  pay  all  costs  of  such  at- 
tachment and  the  service  of  the  same. —  C,  L^  Sec,  3746. 

The  statute  contains  no  provision  directing  the  manner  in  which 
the  payment  of  the  fees  for  issuing  and  serving  the  attachment 
should  be  collected.  The  Justice,  on  the  return  of  the  attachment, 
should  determine  whether  the  witness  or  the  party  should  pay 
them ;  and  the  one  adjudged  liable  for  them  would  be  accountable 
in  an  action  by  the  party  if  the  witness  is  to  pay,  and  by  the  Jus- 
tice and  constable  if  the  party  is  holden. — 2  Cow,  Treat,  3d  «/., 
318,  319. 

4.  Of  the  Penalty  far  non-attendance  as  a  Witness,  or  refusing  to 

Testify, 

Every  person  duly  subpoenaed  as  a  witness,  who  shall  not  ap- 
pear, or  who  appearing,  shall  refuse  to  testify,  shall  forfeit  for  every 
such  non-appearance  or  refusal,  (unless  some  reasonable  cause  or 
excuse  shall  be  shown  on  his  oath,  or  the  oath  of  some  other  per- 
son,) a  sum  not  less  than  one  dollar,  nor  more  than  ten  dollars. — 
a  X.,  Sec,  3747. 
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•  Sach  fine  may  be  impofied  by  the  Justice,  upon  the  witness  being 
before  him,  or  his  being  brought  before  him  on  attachment,  and 
the  Justice  shall  thereupon  make  and  enter  in  his  docket,  a  minute 
of  the  conviction,  and  the  cause  thereof  and  the  same  shall  be 
deemed  a  judgment,  in  all  respects,  at  the  suit  of  the  people  of  this 
State.— C.  L^  Sec,  3748. 

If  the  witness  refuse  to  testify,  the  Justice  may  immediately  re- 
quire him  to  show  cause  why  a  fine  should  not  be  imposed,  and  if 
no  sufiScient  cause  be  shown,  impose  a  fine.  It  must  be  shown  or 
admitted,  .that  the  subpoena  has  been  duly  scr\xd,  as  by  the  lan- 
guage of  the  previous  section,  a  fine  can  be  imposed  only  upon  a 
person  who  has  been  "  duly  subpoenaed  as  a  witness."  The  follow- 
ing remarks  are  applicable  to  this  proceeding,  as  well  as  to  the 
action  for  the  penalty. 

In  case  the  witness  does  not  appear,  the  penalty  must  be  collect- 
ed by  an  action  for  its  recovery. — See  C.  L^  p.  1 850.  In  such  action 
it  must  appear  that  the  witness  was  material.  The  witness  may 
show  by  the  plaintiff 's  admission  that  he,  witness,  knew  nothing 
about  the  matters  in  controversy.  The  omission  to  pay  the  witness 
his  legal  fees  would  be  a  reasonable  excuse. — 3  Denio^  27.  Unless 
those  fees  are  paid,  an  action  cannot  be  sustained.  Where  less  than 
he  legal  amount  was  paid  the  witness  when  he  was  subpoenaed, 
and  it  did  not  appear  whether  he  objected  at  the  time  that  the 
amount  was  insufScient,  it  was  held  that  the  party  must  pay  a  wit- 
ness enough  at  his  peril,  and  therefore  the  action  could  not  be  sus- 
tained.—4  75.,  75.  If  necessary  that  the  witness  remain  in  court 
beyond  the  time  for  which  he  has  been  paid,  the  party  must  pay 
them  at  the  peril  of  losing  the  witness ;  the  witness  is  not  under  any 
legal  obligation  to  ask  for  them. — Ibid.  Whether  a  witness,  who 
at  the  time  of  service  of  the  subpoena,  waives  the  payment  of  a 
part  or  the  whole  of  his  fees,  is  liable  to  an  action,  is,  perhaps, 
questionable. 

Minute  of  Conviction  of  Defaulting  Witness, 

County,  ss.    Be  it  remembered,  that  on  this  day 

of  1858,  is  convicted  before  me,  and  fined 

the  sum  of  dollars,  besides  dollars  costs,  for 


1 
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non-attendance  as  a  witnew  to  gire  evidence  before  me,  at  mj 
office^  in  the  township  of  on  this  daj  of 

in  a  certain  canse  then  and  there  depending  before  me,  in  which 
was  plaintiff,  and  defendant. 

,  Justice  <^  the  Peace. 

Upon  the  imposition  of  such  fine,  and  in  defiiolt  of  payment 
thereof  with  costs,  the  Justice  shall  forthwith  issue  an  execution 
directed  to  any  constable  of  the  county,  commanding  him  to  levy 
such  fine  with  costs,  of  the  goods  and  chattels  of  the  delinquent, 
and  for  want  thereof^  to  take  and  convey  him  to  the  jail  of  the 
county,  there  to  remain  until  he  shall  pay  such  fine  and  costs ;  and 
the  keeper  of  such  jail  shall  keep  such  delinquent  in  close  custody 
in  such  jail,  until  the  fine  and  costs  be  paid ;  but  snch  imprison- 
ment shall  not  exceed  thirty  days. — C.  L^  Sec.  3749. 


Farm  of  Execution  for  Fine  and  Costs. 

Stats  of  Michigan, 

County, 

To  any  Constable  of  said  County — Greeting : 

Whereas,  was  on  the  day  of  1858,  convicted 

and  fined  by  me,  the  undersigned,  a  Justice  of  the  Peace  of  the 
township  of  in  sidd  county,  the  sum  of  dollars,  be- 

sides dollars  costs,  for  non-attendance  as  a  witness  to  give 

evidence  before  me,  at  in  the  township  of  in  said 

county,  on  the  day  of  instant^  in  a  certain  cause  then 

and  there  depending  before  me,  in  which  was  plaintiff,  and 

defendant;  a  record  of  which  conviction,  and  of  the  cause 
therjeol^  has  been  duly  made  up  and  entered  in  my  docket;  and 
whereas,  the  said  has  neglected  to  pay  the  said  fine  and 

costs: 

In  the  name  of  the  People  of  the  State  of  Michigan,  you  are 
hereby  commanded  to  levy  the  said  fine  and  costs  of  the  goods  and 
chattels  of  the  said  ;  and  for  want  thereof^  to  take  and  con- 

vey the  said  to  the  jail  of  the  said  county,  there  to  remain 

until  he  shall  pay  the  said  fine  and  costs ;  and  the  keeper  thereof 
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18  required  to  keep  the  said  in  close  custody  in  said  jul,  until 

the  fine  and  costs  aforesaid  be  paid,  or  until  thirty  days  after  the 
commencement  of  his  imprisonment.  Given  under  my  hand  at 
the  township  aforesaid,  the  day  of  1856. 

,  Justice  of  the  Peace. 

When  money  shall  be  collected  on  such  execution,  the  constable 
shall  return  the  same  to  the  Justice,  and  sucl^  Justice  shall  pay 
over  the  amount  of  such  fine  to  the  county  treasurer,  to  be  dia- 
tributed  according  to  law. — C.  L^  Sec.  3750, 

Every  person  subpoenaed  as  aforesaid,  and  neglectinp^  or  refusing 
to  appear  or  testify,  shall  also  be  liable  to  the  party  in  whose  be- 
half be  shall  have  been  subpoenaed,  for  all  damages  which  such 
party  shall  sustain,  by  reason  of  such  non-appearance  or  refusal ; 
and  in  all  cases  when  any  fees  shall  be  paid  to  any  person  for 
attendance  or  travel  as  a  witness,  and  such  person  shall  fail  to 
attend,  he  shall  refund  the  amount  paid. — C,  Z.,  Sec.  99.  See 
ante,  p.  165. 

Instead  of  merely  imposing  a  fine  upon  a  witness  who  refuses  to 
be  sworn  or  to  answer,  the  Justice  may,  in  some  cases  commit 
him. 

When  a  witness,  attending  before  any  Justice,  in  any  cause,  shall 
refuse  to  be  sworn  in  the  form  prescribed  by  law,  or  to  answer  any 
pertinent  and  proper  question,  such  Justice  may  by  warrant  commit 
such  witness  to  the  jail  of  the  county. — C.  L.^  Sec.  3917. 

To  authorize  a  proceeding  under  this  section,  the  witness  must 
be  actually  attending  before  the  Justice.  In  case  he  has  not  been 
sworn  and  does  not  admit  lawful  service  of  a  subpoena,  such  ser- 
vice must  be  proved :  as  to  the  mode  of  proof-— ^nte,  p.  166.  It 
would  not  -be  necessary  in  case  he  had  been  sworn,  and  refused 
to  answer. 

Such  warrant  shall  specify  the  cause  for  which  the  same  is 
issued,  and  if  it  be  for  refusing  to  answer  any  question,  such 
question  shall  be  specified  therein;  and  such  witness  shall  be 
closely  confined  pursuant  to  such  warrant,  until  he  submit  to  be 
Bwom  or  to  answer,  as  the  case  may  be. — (7.  Z.,  Sec.  3918. 
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Form  of  Commitment. 

State   of  Michigan, 

County, 

To  any  Constable  of  said  County,,  and  to  the  Keeper  of  the  com* 
inon  Jail  of  sidd  County — Grreeting  : 

Whereas,  on  the  trial  of  a  cause  before  me,  one  of  the 

Justices  of  the  peace  of  the  township  of  in  said  county,  this 

day,  between  plaintiff,  and  defendant,  being 

called  as  a  witness  on  the  part  of  the  said  plaintiff,  [or,  defendant,] 
and  being  present  and  admitting  that  he  had  been  duly  subpcBnaed 
to  attend  the  said  trial  as  a  witness  on  the  part  of  said  plaintiff  \or^ 
defendant,]  ovy  and  it  being  proven  to  me  by  the  oath  of  said  plain- 
tiff^  [or,  defendant^]  {or,  by  the  oath  of  ]  \or  by  the  return  of 

one  of  the  constables  of  said  county,]  that  the  said 
was  duly  subpoBnaed  to  attend  the  said  trial  as  a  witness  on  the 
part  of  the  said  plaintiff,  Ipr^  defendant,]  refused  to  be  sworn  as  such 
witness,  in  the  form  prescribed  by  law,  or^  was  called  and 

sworn  as  a  witness  on  the  part  of  the  said  plaintiff,  [or^  defendant,] 
and  on  his  examination  as  such  witness,  the  said  was  asked, 

by  the  said  plaintiff,  \pr^  defendant,]  the  pertinent  and  proper 
question,  "  whether  he  was  acquainted  with  the  handwriting  of  the 
plaintiff?"  [otj  defendant,]  to  which  question  the  said  refused 

to  make  answer ;  therefore, 

In  the  name  of  the  People  of  the  State  of  Michigan,  you,  the 
said  constable,  are  commanded  forthwith  to  convey  and  deliver  the 
said  into  the  custody  of  the  said  keeper  of  the  said  jail,  and 
you  the  said  keeper,  are  hereby  required  to  receive  the  said 
into  your  custody  in  the  said  jail,  and  him  there  safely  to  keep 
until  he  shall  submit  to  answer  the  said  question  so  put  to  him  by 
the  said  ,  and  shall  be  discharged  by  due  course  of  law. 
Hereof,  fail  not.  Given  under  my  hand,  the  day  of 
1868,  ,  justice. 

The  Justice  shall  thereupon  adjourn  such  cause  at  the  request  of 
the  party  in  whose  favor  such  witness  attended,  from  time  to  time, 
until  such  witness  shall  testify  in  the  cause,  or  be  dead,  or  other- 
wise incapable  of  testifying  as  a  witness. — (7.  X.,  Sec.  3919. 
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OF  THE  TRIALS  OF  ISSUES  OF  FACT,  AND  THE 

INCIDENTS  THERETO. 


1.  Of  Trials  before  the  Justice  without  a  Jury. 

2.  Of  Trials  by  Jury,  and  when  to  be  demanded. 
8.  Of  the  Venire,  the  service  and  return  thereof. 

4.  Of  calling  the  Jury,  of  Challenges,  of  swearing  the  Jury. 

5.  Of  the  Penalty  upon  defaulting  Jurors. 

6.  Of  the  Proceedings  on  the  Trial. 

7.  Of  the  Deliberations  of  the  Jury,  receiving  and  entering 

the  Verdict  and  discharging  them. 


1.    Of  Trials  before  the  Justice  without  a  Jury, 

Whenever  issue  shall  have  been  joined  in  a  suit  before  a  Jus- 
tice, if  no  jury  shall  have  been  demanded  by  either  party,  the 
Justice  shall  proceed  to  try  such  issue,  to  hear  the  proofs  and 
allegations  of  the  parties,  and  to  determine  the  same  according 
to  law,  as  the  very  right  of  the  cause  may  appear. — C,  Llj  See. 
8753. 

Whenever  a  defendant,  who  has  been  personally  served  with  a 
summons  or  attachment,  or  writ  of  replevin,  or  shall  have  pro- 
cured an  adjournment,  without  having  joined  issue,  shall  neglect 
to  appear  and  join  issue,  the  Justice  shall  proceed  to  hear  the  proofs 
and  allegations  of  the  plaintiff,  and  determine  the  same  aa  above 
prescribed. — ^/&.,  Sec,  8764. 
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The  trial  cannot  be  had  at  a  place  different  from  the  one  men- 
tioned in  the  summons — 12  John^  417 — unless  both  parties  appear 
at  the  place  appointed. — 1  Cow^  112. 

If  the  defendant  does  not  appear  on  the  return  of  process,  the 
plaintiff  must  prove  his  demand  in  the  same  manner  as  if  he  had 
appeared  and  denied  it. — 10  John^  106.  So,  if  the  defendant  does 
not  appear  after  an  adjournment  without  having  joined  issue,  or 
if  he  does  not  appear  after  issue  joined  upon  a  plea  which  does  not 
admit  the  plaintiff's  demand,  as  the  general  issue — ante^p,  113 — 
or  appear  and  refuses  to  plead.  In  all  these  cases  the  Justice  must 
hear  the  proofe  and  allegations  of  the  plaintifE^  and  upon  them  ren- 
der his  judgment.    . 

Every  person  offered  as  a  witness,  before  any  testimony  shall  be 
given  by  him,  must  be  duly  sworn  or  afSrmed. — (7.  L^  Sec,  3771. 

Form  of  Oath  of  Witness. 

You  do  that  the  evidence  you  shall  give  relating  to 

the  matter  in  difference  between  plaintiff,  and  de- 

fendant, shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. 

The  oath,  to  the  witness,  must  be  administered  by  the  Justice 
who  tries  the  cause,  and  if  he  be  sworn  by  another  Justice,  it  will 
be  illegal,  2  John,,  620 — if  objected  to — 8  John,,  470 — otherwise 
not,  as  the  parties  may  consent  that  a  witness  give  his  evidence 
without  being  sworn  at  all. 

K  the  plaintiff  be  satisfied  that  his  proof  is  insufScient  to  main- 
tain his  action,  he  may  elect  to  become  nonsuit  at  any  time  before 
the  cause  is  finally  submitted  to  the  Justice,  but  not  after  it  is  so 
submitted. — 1 1  John,,  457.  But,  if  the  Justice  should  consider  the 
plaintiff's  evidence  insufScient  to  support  the  action,  he  cannot 
compel  the  plaintiff  to  be  nonsuited. — 2  Doug,  {Mich,)  Rep,,  124. 

The  Justice  is  required  to  render  judgment  and  enter  the  same 
in  his  docket,  within  four  days  after  the  cause  shall  have  been  sub- 
mitted to  him  for  his  final  decision.  Where  the  plaintiff  is  non- 
suited, or  discontinues,  or  withdraws  his  action,  or  judgment  is 
confessed,  or  a  verdict  rendered,  or  the  defendant  is  in  custody  at 
the  time  of  hearing  the  cause,  judgment  must  be  rendered  forik- 
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ftith  and  entered  in  the  docket.  In  all  other  cases,  lie  shall  ren- 
der judgment  and  enter  the  same  in  his  docket,  within  four  days 
after  the  cause  shall  have  been  submitted  to  him  for  his  final 
decision. — 0.  L^  See,  4784.  See  Ch,  XI,  (6).  When  the  Justice 
postpones  the  decision  of  the  cause,  it  will  be  proper,  probably 
necessary,  to  appoint  the  time  of  giving  judgment,  and  to  render  it 
at  the  appointed  time,  not  exceeding  four  days. 

During  the  time  which  the  cause  is  under  advisement,  the  Jus- 
tice ought  to  hold  no  communication  with  either  of  the  parties. 
They  are  not  in  court  for  any  purpose  but  to  receive  judgment. — 
11  John,j  467. 

2.    Of  Trials  hy  Jury  and  when  to  he  demanded. 

After  an  issue  of  fact  joined,  and  before  the  first  adjournment, 
and  before  the  Justice  shall  proceed  to  an  investigation  of  the 
merits  of  the  cause,  by  an  examination  of  a  witness,  or  the  hearing 
of  any  other  testimony,  either  of  the  parties,  or  the  attorney  of 
either  of  them,  may  demand  of  the  Justice  that  the  cause  may  be 
tried  by  a  jury,  and  pay  to  the  Justice  the  lawful  fees  of  the 
jurors. — O,  Z.,  Sec,  8756. 

Either  party  who  shall  not  at  the  time  of  joining  issue  in  any 
cause,  and  before  the  same  shall  be  adjourned,  require  a  trial  of 
such  cause  by  jury,  shall  be  deemed  to  have  waived  the  same. — Ih,^ 
See.  3756. 

After  issue  joined  in  a  cause,  the  defendant  said  be  would  go  on 
and  try  the  cause,  and  the  Justice  told  the  plaintiff  to  go  on  with 
his  account.  The  plaintiff  then  asked  the  defendant  if  he  would 
admit  any  of  his  account,  and  be  did  admit  one  or  two  of  the 
charges.  The  plaintiff  then  called  a  witness,  and  after  the  Justice 
had  begun  to  administer  the  oath,  the  defendant  demanded  a 
venire,  which  the  Justice  refused.  By  the  Court — ^The  defendant 
was  too  late  in  his  application  for  a  venire.  An  investigation  had 
commenced.  In  Olney  vs.  Bacon,  1  John,,  142,  the  justice  had 
merely  inspected  the  account,  and  the  court  said  the  trial  had  not 
commenced.  In  this  case,  the  justice  told  the  plaintiff  to  go  on, 
in  consequence  of  which  he  proceeded  to  prove  some  items  by  the 
admission  of  the  defendant,  and  a  witness  was  partiy  sworn  before 
tilie  call  for  a  venire.r-<-l  C<no,j  236. 
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8.    Of  the  Venire^  the  service  and  return  thereof. 

Upon  such  demand  and  payment  of  such  fees  to  the  Justice, 
such  Jostice  shall  direct  some  disinterested  constable  or  other 
proper  person  of  the  county,  to  write  down  a  list  of  the  names  of 
eighteen  inhabitants  of  the  county  qualified  to  serve  as  jurors  in 
courts  of  record,  who  shall  be  in  no  wise  of  kin  to  the  plaintiff  or 
defendant,  nor  interested  in  such  suit. — C.  L^  Sec.  3757. 

Persons  having  the  qualifications  of  electors,  are  qualified  to 
serve  as  jurors. — C.  Z.,  Sec.  4351.  In  all  elections  every  white 
male  citizen,  every  white  male  inhabitant  residing  in  the  State  on 
the  twenty-fourth  day  of  June,  one  thousand  eight  hundred  and 
thirty-five ;  every  white  male  inhabitant  residing  in  this  State  on 
the  first  day  of  January,  one  thousand  eight  hundred  and  fifty,  who 
has  declared  his  intention  to  become  a  citizen  of  the  United  States, 
pursuant  to  the  laws  thereof  six  months  preceding  an  election,  or 
who  has  resided  in  this  State  two  years  and  six  months,  and  de- 
clared his  intention  as  aforesaid,  and  every  civilized  male  inhabitant 
of  Indian  descent,  a  native  of  the  United  States  and  not  a  member 
of  any  tribe,  shall  be  an  elector  and  entitled  to  vote :  but  no  citizen 
or  inhabitant  shall  be  an  elector,  or  entitled  to  vote  at  any  election, 
unless  he  shall  be  above  the  age  of  twenty-one  years,  and  has 
resided  in  this  State  three  months,  and  in  the  township  or  ward  in 
which  he  offers  to  vote,  ten  days  next  preceding  such  election.— 
Canst.,  ArU  7,  §  1. 

The  following  persons  are  exempt  firom  serving  as  jurors,  to  wit : 
The  governor,  lieutenant  governor,  secretary,  treasurer  and  auditor 
general  of  the  state,  the  Justices  of  the  supreme  court,  all  judges  of 
courts  of  record,  acting  conunissioners  of  internal  improvement^ 
commissioner  of  the  land  office,  superintendent  of  public  instruction, 
clerks  of  courts,  registers  in  chancery,  registers  of  deeds,  sheriflb 
and  their  deputies,  coroners,  constables,  all  officers  of  the  United 
States,  attorneys  and  counsellors  at  law,  and  solicitors  and  coun- 
selors in  chancery,  officers  of  the  university,  officers  of  collies, 
settled  ministers  of  the  gospel,  preceptors  and  teachers  of  incor- 
porated academies,  all  superintendents,  engineers  and  collectors  of 
any  canal  or  railroad  authorized  by  the  laws  of  this  state,  any  por> 
tion  of  which  shall  be  actually  constructed  and  used,  constant  ferry- 
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men,  all  members  of  any  company  of  firemen  organized  according 
to  law,  all  persons  more  than  uxty  years  of  age,  and  all  other 
persons  exempted  by  any  law  of  this  state  from  serving  on 
juries. — C.  L^  See.  4367. 

Any  person  who  was  a  firemen  in  any  incorporated  city  or  vil- 
lage in  this  state  on  the  sixth  day  of  February,  one  thousand  eight 
hundred  and  forty-three,  or  at  any  time  thereafter,  and  who  shall 
have  served  for  the  term  of  seven  years  from  that  time,  or  from  the 
time  of  his  appointment,  if  appointed  since  that  time,  and  every 
person  who  may  hereafter  be  appointed  a  fireman  in  any  such  city 
or  village,  and  serve  as  such  fireman,  shall,  during  the  time  of  such 
service,  be  exempted  from  serving  as  a  juror  in  any  of  the  courts  of 
this  state.— (7.  Z.,  Sec.  1629. 

Every  member  of  a  volunteer  company,  who,  during  the  prece- 
ding year  has  performed  military  duty  as  required  of  him  by  law, 
shall,  for  the  year  next  succeeding  the  performance  of  such  duty, 
be  exempt  fix)m  serving  on  juries. — 75.,  Sec.  667. 

The  court  to  which  any  person  shall  be  returned  as  a  juror,  shall 
excuse  such  juror  from  serving  at  such  court,  whenever  it  shall 
appear — 

1.  That  he  is  exempt  from  serving  on  juries  by  the  provision  of 
the  preceding  section :  or, 

2.  That  he  is  a  practicing  physician  or  surgeon,  and  has  patients 
requiring  his  attention :  pr, 

3.  That  he  is  a  Justice  of  the  peace,  or  executes  any  other  civil 
office,  the  duties  of  which  are,  at  the  time,  inconsistent  with  his 
attendance  as  a  juror :  or, 

4.  That  he  is  a  teacher  in  any  school,  actually  employed  and 
serving  as  such :  or, 

5.  When  for  any  other  reason,  the  interests  of  the  public,  or  of 
the  individual  juror,  will  be  materially  injured  by  such  attendance, 
or  his  own  health,  or  that  of  any  member  of  his  fiunily  requires  his 
absence  from  such  court — lb.,  Sec.  4368. 

The  constable  or  other  person  directed  to  make  such  list,  shall 

before  making  the  same,  be  sworn  by  the  Justice^  to  select  such 

persons  according  to'  his  best  judgment,  and  without  favor  or 

partiality  to  either  party. — lb.,  Sec.  3758. 
13 
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Oath  of  Constable, 

Yon  do  that  in  the  suit  wherein  is  plaintiff,  and 

is  defendant,  yon  will  select  according  to  toot  best  judg- 
ment, and  without  favor  or  partiality  to  either  party,  the  names  of 
eighteen  inhabitants  of  this  county  who  are  qualified  to  serve  ab 
jurors  in  courts  of  record  and  in  no  wise  of  kin  to  the  plaintiff  or 
defendant,  nor  interested  in  said  suit,  from  whom  to  form  a  Jury  for 
the  trial  of  said  cause. 

From  such  list  each  party  may  strike  off  six  names,  and  in  case 
of  the  absence  or  refusal  of  either  party  to  strike  out,  the  justice 
shall  strike  out  for  him  six  names  from  said  list ;  and  the  justice 
shall  thereupon  issue  a  venire,  directed  to  any  constable  of  the 
county,  requiring  him  to  summon  the  six  persons  whose  names 
shall  remain  upon  the  list,  to  appear  at  a  time  and  place  to  be 
named  therein,  to  make  a  jury  for  the  trial  of  the  action  between 
the  parties  named  in  such  venire ;  and  the  constable  shall  serve 
such  venire  personally  on  each  juror  named  therein,  if  to  be  found 
within  his  county. — Ib^  Sec,  3T59. 

The  parties  may  agree  upon  six,  or  any  less  number  of  jurors  to 
try  the  cause ;  and  in  such  case  the  justice  shall  direct  in  the  venire, 
the  summoning  of  the  persons  so  app-eed  upon,  who,  when  sum- 
moned and  appearing,  shall  compose  the  jury ;  and  the  justice  shall 
make  a  minute  of  such  agreement  in  his  docket — /&.,  Sec,  3760. 

An  agreement  by  the  parties,  for  the  trial  of  a  cause  by  a  jury 
of  less  than  six  persons,  is  good,  though  not  made  until  after  the 
return  of  the  venire,  and  when  the  jury  is  drawn. — 1  Denio^  25. 

Form  of  Venire, 

State  of  Michigan, 
Lenawee  County 

To  any  Constable  of  said  County — Greeting : 
In  the  name  of  the  People  of  the  State  of  Michigan,  you  are 
hereby  required  to  summon  [insert  the  names  of  the  jurors^  to 
appear  before  ths  undersigned,  one  of  the  justices  of  the  peace  of 
the  township  of  in  said  coimty,  at  in  said  township 

of  on  the  day  of  instant,  at  o'clock 
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in  the        noon,  to  make  a  jury  for  the  trial  of  an  action  of  trespass 
on  the  casCy  between  plaintiff,  and  defendant.     And 

have  you  then  there  this  precept.    Given  under  my  hand  at  the 
township  aforesaid,  the  day  of  1858. 

J  Justice. 

As  a  general  rule,  a  Justice  cannot  try  a  cause  without  a  jury, 
after  a  venire  has  been  issued. — 8  John.,  460.  To  this  rule,  how- 
ever, there  are  exceptions.  In  Coon  vs.  Snyder,  19  John,,  883,  the 
defendant  required  an  adjournment  and  demanded  a  venire,  which 
was  issued  and  delivered  to  him.  On  the  adjourned  day  the  de- 
fendant did  not  appear,  nor  the  jury,  nor  was  the  venire  returned. 
The  justice  proceeded  to  try  the  cause,  and  gave  judgment  for  the 
plaintiff  below.  By  the  Court — The  statute  gives  to  either  party 
the  right  of  electing  to  have  a  trial  by  jury.  It  was  competent  to 
the  Justice  to  deliver  the  venire  to  the  constable  himself;  and  he 
was  not  bound,  as  is  erroneously  supposed  by  some,  to  deliver  it  to ' 
either  party.  Here,  however,  he  did  deliver  it  to  the  defendant 
below,  who  undoubtedly  suppressed  it,  mala  fide,  and  for  the  very 
purpose  of  preventing  a  trial.  We  are  of  opinion  that  the  Justice 
had  a  right  to  consider  him  as  waiving  the  trial  by  jury;  and 
although  the  Justice  might  have  issued  another  venire,  he  was  not 
bound  to  do  so.  The  defendant's  conduct  was  fraudulent.  The 
presumption  is  that  he  had  no  defence ;  and  to  permit  him  to  avail 
himself  of  the  objection,  that  he  was  deprived  of  the  benefit  of  a 
trial  by  jury,  would  bo  to  allow  him  to  take  advantage  of  his  own 
wrongful  act.  His  election  to  have  a  trial  by  jury  was  renounced 
by  his  suppressing  the  venire. 

The  defendant  demanded  a  venire,  which  was  delivered  to  hira ; 
on  the  adjourned  day  the  parties  appeared,  but  no  jury,  and  the 
venire  was  not  returned.  The  defendant  demanded  a  nonsuit, 
unless  the  jury  appeared,  but  this  was  overruled,  and  the  defendant 
did  not  request  another  venire.  The  Justice  proceeded  to  try  the 
cause.  The  court  said  the  motion  for  a  nonsuit  was  rightly  over- 
ruled. The  default  would  not  entitle  the  defendant  to  have  the 
plaintiff  nonsuited.  Another  venire  might  have  been  issued,  but 
this  the  defendant  did  not  ask,  and  his  proceeding  to  trial  would 
be  considered  a  waiver  of  a  trial  by  jury, — 7  John.,  198. 
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Though  the  party,  demanding  a  trial  by  jury,  has  nndoabtedly 
a  right  to  waive  such  trial,  after  a  venire  has  been  issued ;  yet  if 
the  venire  has  been  served  and  returned,  the  other  party  would 
have  a  right  to  insist  that  the  cause  should  be  tried  by  the  jury 
thus  returned,  notwithstanding  the  party  originally  demanding  such 
trial,  should  waive  it ;  or  if  a  jury  should  not  be  obtained  on  that 
venire,  he  might  require  that  a  new  venire  should  be  issued  at  his 
instance— .fiUw.  Treaty  1st  ed^  90 — if  he  had  required  a  jury. — 
Ante^p,  183. 

In  an  action  against  joint  debtors,  a  venire  mentioning  only  the 
defendant,  brought  into  court,  without  taking  notice  of  the  other, 
is  sufficient. — 4  John^  222. 

The  party,  at  whose  instance  the  venire  is  issued,  cannot  all^;e 
error  in  it — 2  CatneSj  134. 

The  constable  must  serve  the  venire  personally  on  each  juror 
named  therein,  if  to  be  found  within  his  county. — (7.  Z.,  Sec.  3759. 
*  The  manner  of  service  may  be  (as  is  the  usual  practice,)  by  reading 
or  stating  the  substance  of  the  venire  to  each  person  named  therein, 
care  being  had  to  state  the  name  of  the  Justice  issuing  the  venire, 
and  the  names  of  the  parties,  together  with  the  time  and  place  of 
trial.  The  jurors  should  have  a  reasonable  time  to  attend,  after 
notice,  as  in  case  of  witnesses. — CW.,  TVeat.,  2d  ed^  883. 

Ibrm  of  Return  to  a  Venire* 

I  certify,  that  by  virtue  of  the  within  precept,  I  have  personally 

summoned  each  of  the  several  persons  therein  named,  to  appear  at 

the  time  and  place  within  mentioned.    Dated  the  day 

of  1858. 

^  Constable. 

4.  Of  calling  the  Jury^  of  Ckallenges^  of  Swearing  iRe  Jury, 

On  the  return  of  the  venire,  the  Justice  will  proceed  to  call  the 
jurors. 

If  any  of  the  jurors,  named  in  the  venire,  shall  not  be  found,  or 
shall  fail  to  appear  according  to  the  summons,  or  if  there  shall  be 
any  legal  objection  to  any  one  who  shall  appear,  it  shall  be  the 
duty  of  the  constable,  on  being  thereunto  directed  by  the  Justice, 
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to  smnmon  a  sufficient  number  of  talesmen  to  supply  the  deficien- 
cy.— C.  L^  See.  3761. 

That  is,  the  justice  may  require  the  constable  to  summon  a 
sufficient  number  of  the  by-standers  to  complete  the  number 
required  of  those  \vho  are  absent  or  set  aside  as  incompetent. 
Should  there  still  be  a  deficiency,  the  Justice  may  issue  a  precept, 
requiring  the  constable  to  summon  the  number  of  jurors  wanted. 
This  is  to  be  done  under  a  precept  in  nature  of  a  writ  of  tale»  at 
the  common  law,  and  is  in  the  same  form  as  the  venire,  with  this 
difference,  that  instead  of  naming  the  persons,  it  commands  the 
constable  to  summon  ^  three  (or  other  number  wanted)  inhabitants 
of  the  said  county  qualified  to  serve  as  jurors  in  courts  of  record, 
who  are  in  no  wise  of  kin  to  either  the  plaintiff  or  the  defendanty 
nor  interested  in  said  suitj  to  appear ,  (kc^  to  make  so  many  of  a 
jury^  o^c."  The  Justice  may,  if  necessary,  issue  this  process  from 
time  to  time,  till  there  be  a  full  jury. — Cow,  Treat,  \st  ed,,  531 ;  2 
Jchn^  0,  386.  Unless  one  of  the  jurors  named  in  the  venire 
appears,  there  cannot  be  talesmen. — 10  Co,  JRep,,  103. 

If  no  jurors  appear,  or  none  are  found  competent,  or  if  the  venire 
is  quashed,  or  not  returned,  or  the  array  challenged  for  good 
cause,  &c.y  a  new  venire  must  be  issued  from  time  to  time,  until  a 
jury  is  obtained  qualified  to  try  the  cause. — Cow,  Treat,  2d  ed,, 
885. 

When  a  full  jury  appear,  either  party  may  challenge  them,  as 
well  the  talesmen,  as  the  jurors  originally  returned.  But  no  chal- 
lenge can  be  taken  either  to  the  array  or  to  the  polls,  until  a  full 
jury  have  appeared ;  and  if  the  challenges  are  taken  previously, 
Aey  are  irregularly  made. — 4  B,  A  A,,  471. 

Challenges  are  of  two  kinds ;  to  the  array  or  to  the  polls ;  chal- 
lenges to  the  array  ire  again  sub-divided  into  principal  challenges, 
and  challenges  to  the  favor ;  and  challenges  to  the  polls,  into  per- 
emptory challenges,  principal  challenges,  and  challenges  to  the 
flavor. 

A  challenge  to  the  array,  is  an  objection  to  all  the  jurors 
returned  by  the  officer,  collectively,  not  for  any  default  in  them, 
but  for  some  partiality  or  default  of  the  officer  who  arrayed  the 
panel.  This  is  either  a  principal  challenge  or  a  challenge  to  the 
favor. 
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The  causes  of  principal  challenge  to  the  array,  are  such  as  the 
following,  viz :  that  the  officer  is  of  kindred  or  affinity  to  the 
plaintiff  or  defendant,  if  the  affinity  continue ;  that  one  or  more  of 
the  jury  are  returned  at  the  nomination  of  the  plaintiff  or  defend- 
ant ;  that  an  action  of  battery  is  pending  at  the  suit  of  the  plaintiff 
or  defendant  against  the  officer,  or  at  the  suit  of  the  officer  against 
the  plaintiff  or  defendant ;  that  an  action  of  debt  is  pending  at  the 
suit  of  the  plaintiff  or  defendant,  against  the  officer,  but  not  if  by 
the  officer  against  the  plaintiff  or  defendant ;  that  the  sheriff  is 
counsel,  attorney,  officer,  servant^  or  gossip  of  either  party ;  or  is 
arbitrator  in  the  same  matter  and  has  treated  thereof. 

The  causes  of  challenge  to  the  array  for  favor,  are  such  as  imply 
at  least  a  probability  of  bias  or  partiality  in  the  officer,  but  do  not 
amount  to  a  principal  challenge.  Thus,  that  the  plaintiff  or  de- 
fendant is  tenant  of  the  officer,  or  that  the  son  of  the  officer  has 
married  the  daughter  of  the  plaintiff  or  defendant,  or  the  like. 

It  is  at  least  doubtful,  whether  under  any  circumstances,  the 
array  can  be  challenged  in  a  Justice's  court.  The  constable  who 
makes  the  list  is  to  be  "  disinterested,''  and  if  ho  objection  is  made 
to  him,  he  will  be  presumed  to  be  so,  and  the  party  concluded  from 
questioning  the  fact  of  his  being  disinterested.  K,  however,  the 
fact  that  he  was  interested  was  known  at  the  time  to  the  party,  his 
consent  will  do  away  with  all  objections. — 10  John^  107.  So, 
when  the  parties  agree  upon  the  jurors — ante^p,  186 — there  could 
be  no  challenge  to  the  array. 

In  penal  actions,  for  the  recovery  of  any  sum,  it  is  not  a  good 
cause  of  challenge  to  the  jurors  summoned,  or  to  any  officer  sum- 
moning them,  that  such  juror  or  officer  is  liable  to  pay  taxes  in  any 
county,  city,  village,  township  or  district,  which  may  be  benefitted 
by  such  recovery. — C,  Z.,  Sec,  4888. 

A  challenge  to  the  polls,  is  an  exception  to  one  or  more  of  the 
jurors  who  have  appeared,  individually ;  and  this  is  either  a  princi- 
pal challenge,  or  a  challenge  to  the  flavor.  The  causes  of  principal 
challenge  to  the  polls,  may  be  classed  under  the  following  heads  : 

1.  Challenge  propter  defectum, — That  the  juror  is  not  qualified 
to  serve  upon  a  jury — See  ante,  p,  184.  But  a  matter  which 
merely  exempts  a  man  from  serving  on  a  jury,  and  does  not  inca- 
pacitate him,  can  never  be  a  cause  of  challenge. 
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2.  Challenge  propter  affectum, — ^By  reason  of  some  supposed 
bias  or  partiality.  Thus,  that  the  juror  is  of  kin  to  either  party, 
within  the  ninth  degree — 3  Black,  Cam,j  363 — or,  according  to 
Lord  Coke,  however  remote  the*  kindred  ;  that  there  is  affinity  or 
alliance  by  marriage  between  the  juror  and  one  of  the  parties,  if 
such  affinity  continue,  or  there  be  issue  of  the  marriage  alive ;  for 
otherwise  it  would  be  but  a  challenge  to  the  fevor — Go,  Lit,,  167 — 
that  the  juror  has  an  interest  in  the  action,  direct  or  collateral ; 
that  the  juror  has  before  given  a  verdict  in  the  same  cause,  or  upon 
the  same  title  or  matter  though  between  other  parties ;  that  he 
was  chosen  arbitrator  in  the  same  cause  by  one  of  the  parties,  and 
had  entered  upon  an  examination  of  it,  but  otherwise  if  he  were 
chosen  indifferently  by  both  parties ;  that  he  is  a  counselor,  ser- 
vant, or  of  fee,  of  either  party ;  that  he  is  tenant  of  either  party ; 
that  he  is  of  the  same  society  or  corporation  with  either  party — 
Quere?  see  13  Wend,,  9 — ^but,  that  he  is  his  fellow  servant,  is  but 
a  challenge  to  the  favor ;  that  he  has  taken  information  of  the  case 
before  he  is  sworn  ;  that  he  has  declared  his  opinion  of  the  case 
beforehand ;  that  since  he  has  been  returned,  he  has  eaten  or  drank 
at  the  expense  of  one  of  the  parties ;  but,  that  one  of  the  parties 
has  been  lately  entertained  at  the  juror's  house,  is  only  matter  of 
challenge  to  the  favor ;  that  one  of  the  parties  has  labored  the 
juror,  and  given  him  money  or  other  things  for  giving  his  verdict ; 
but  if  the  party  only  labor  the  juror  to  appear  and  act  conscien- 
tiously, it  is  no  matter  of  challenge  whatever ;  that  an  action,  im- 
plying malice  or  displeasure,  is  pending  between  the  juror  and  one 
of  the  parties ;  but  if  not  implying  malice,  <fec.,  it  is  but  matter  of 
challenge  to  the  favor. 

A  juror  being  challenged  for  principal  cause,  testified  that  he 
had  formed  and  expressed  an  opinion,  but  that  he  had  no  fixed 
opinion  which  could  not  be  removed  by  the  evidence ;  it  was  held 
that  he  was  disqualified.-—2  Smith's  {N.  Y.)  Rep,,  500.  "  His 
mind  was  preoccupied  with  an  opinion  upon  the  issues  to  be  tried 
which  it  would  require  evidence  to  remove ;  and  that  upon  princi- 
ple and  by  all  the  cases,  incapacitates  him  for  a  juror/' 

3.  Challenge  propter  delictum.-^'When  for  some  act  of  the  juror 
he  has  ceased  to  be,  in  consideration  of  law,  probus  et  legalis  homo. 
Thus,  that  he  has  been  convicted  of  treason,  felony,  peijury,  con- 
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spiracj,  foi^^ery,  proemonire  or  false  verdict ;  that  he  has  receired 
judgment  of  the  pillory  or  other  infiunous  corporal  puniahment,  for 
hay  infamous  crime.  A  felony  is  an  offence  for  which  the  offender, 
on  conviction,  shall  be  liable  to  be  punished  by  death,  or  by  im- 
prisonment in  the  state  prison. — C,  L^  S€e.  5954.  As  to  the  effect 
of  a  pardon,  $ee  post. 

The  challenge  to  the  polls  for  favor,  is  of  the  same  nature  with 
the  principal  challenge  propter  affeetumy  but  of  an  inferior  degree. 
The  general  rule  of  law  is,  that  the  juror  shall  be  indifferent ;  and  if 
it  appear  probable  that  he  is  not  so,  this  may  be  made  the  subject 
of  challenge,  either  principal  or  to  the  £ftvor  according  to  the  de> 
gree  of  probability  of  his  being  biased.  The  cause  of  a  principal 
challenge  to  the  polls,  we  have  seen,  is  such  matter  as  carries  with 
\i  prima  fade,  evident  marks  of  suspicion,  either  of  malice  or  fiivor. 
But  when,  from  circumstances,  it  appears  probable  that  a  juror  may 
be  biased  in  favor  of  or  against  either  party,  and  yet  such  circum- 
stances do  not  amount  to  matter  for  a  principal  challenge,  it  may 
then  be  made  a  challenge  to  the  favor.  The  effect  of  these  two 
species  of  challenge  is  the  same. 

By  statute,  (7.  L^  Sec.  4400,  in  all  civil  cases,  each  party  may 
challenge,  peremptorily,  two  jurors.  This  provision,  it  is  conceived, 
does  not  apply  to  juries  in  Justices'  courts.  Where  the  parties 
offree  upon  six,  the  persons  so  agreed  upon  shall  compose  the  jury 
^-a»te,  p,  186 — and  when  a  jury  is  obtained  in  the  other  mode,  it 
constitutes  the  jury,  unless  there  shall  be  a  ^  legal  objection  to  any 
one  who  shall  appear." 

No  challenge  either  to  the  arry  or  to  the  polls,  can  be  made  be- 
fore a  full  jury  have  appeared. — Ante,  p,  189.  It  is  immaterial 
which  party  challenges  first ;  but  the  party  who  first  begins  to 
challenge  must  finish  all  his  challenges  before  the  other  begins ; 
otherwise  he  is  precluded  from  making  any  further  challenges. 
Also,  the  challenges  of  the  party  who  challenged  first,  shall  be  first 
tried.  All  the  objections  against  the  juror  must  be  stated  at  one 
time ;  and  the  party  will  not  be  allowed  to  make  a  second  objection 
to  the  same  juror,  when  the  first  has  been  overruled.  If  a  juror  be 
challenged,  and  the  challenge  tried  and  overruled,  he  may  still  be 
challenged  by  the  opposite  party. 

The  challenge  to  the  polls  is  made  ore  tenus.     In  all  cases  of 
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challenge  for  cauae,  sucli  cause  should  immediately  be  assigned. — 
C.  L^  Sec.  4400. 

In  all  cases  of  challenge  for  cause,  the  truth  thereof  shall  be  de- 
termined by  the  court. — lb. 

The  juror  himself  may  be  examined  as  to  the  matter  of  challenge, 
provided  it  do  not  tend  to  his  dishonor  or  discredit. 

Jfbrm  of  Oath  to  Juror. 

You  do  that  you  will  true  answers  make  to  such  ques- 

tions as  may  be  put  to  you,  touching  your  competency  as  an  im- 
partial juror  between  plaintiff,  and  defendant 

Form  of  Oath  to  Witness. 

You  do  that  you  will  true  answers  make  to  such  ques- 

tions as  may  be  put  to  you  touching  the  challenge  depending. 

To  each  juror  the  Justice  is  to  administer  the  following  oath  or 
affirmation  : — C,  Z.,  Sec.  3762. 

You  do  that  you  will  well  and  truly  try  the  matter  in 

difference  between  plaintiff,  and  defendant,  and 

unless  discharged  by  me,  a  true  verdict  give,  according  to  law  and 
evidence. 

6.    Of  the  Penalty  upon  defaulting  Jurors. 

Every  person  who  shall  be  duly  summoned  as  a  juror,  and  shall 
not  appear,  nor  render  a  reasonable  excuse  for  his  default,  or  ap- 
pearing, shall  refuse  to  serve,  shall  be  subject  to  the  same  fine,  to 
be  imposed  and  collected  with  costs,  in  the  same  manner,  and  paid 
over  for  the  same  use,  as  hereinbefore  provided  in  respect  to  a  per- 
son subpcenaed  as  a  witness,  and  not  appearing,  or  appearing  and 
refusing  to  testify. — 0.  L^  Sec.  Sll5. 

6.  Of  the  proceedings  on  the  Trial. 

After  the  jury  shall  be  duly  sworn,  they  shall  sit  together  and 
hear  the  proofs  and  allegations  of  the  parties,  which  shall  be  de- 
livered publicly,  in  their  presence. — (7.  X.,  Sec.  3764. 
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When  the  cause  is  called  on,  or  at  any  time  daring  its  progress, 
the  Justice,  at  the  request  of  either  party,  may  order  such  of  the 
witnesses  of  the  opposite  party  as  have  not  yet  been  examined,  or 
who  are  not  under  examination,  to  leave  the  court  until  they  shall 
be  called  for  in  their  order,  so  that  each  witness  may  be  examined 
out  of  the  hearing  of  other  witnesses  on  the  same  side,  who  are  to 
be  examined  after  him. — 6  C,  d:  P^  632.  The  attorneys  of  the 
respective  parties  are  not  within  the  role. — R,  dt  M^  430.  If,  after 
such  an  order,  the  witness  do  not  withdraw,  or  if  he  afterwards 
come  into  court  and  bo  present  during  the  examination  of  some 
other  witness,  it  is  discretionary  with  the  Justice  whether  he  will 
allow  him  to  be  examined  or  not. — 6  Bing^  683.  With  respect 
to  ordering  the  witness  out  of  court,  although  this  is  clearly  within 
the  power  of  the  judge  or  justice,  and  he  may  fine  a  witness  for 
disobeying  the  order,  the  better  opinion  seems  to  have  been  that 
his  power  is  limited  to  the  infliction  of  a  fine,  and  that  he  cannot 
lawfully  refuse  to  permit  the  examination  of  the  witness. — 1  KIL 
dt  BlacJcb^  11  ;  SeeQ  CdtP^  741. 

The  court  has  no  right  to  exclude  the  parties  to  a  cause  from 
being  present  at  the  trial,  although  they  are  to  be  examined  as  wit- 
nesses ;  but  if  they  remain  in  court  after  having  been  ordered  to 
leave  it,  the  court  may  direct  the  jury  to  weigh  the  credit  due  to 
their  testimony. — 38  E.  X.  dt  Eq^  443. 

The  party  who  has  the  affirmative  begins. — 8  C,  d  P.,  774. 
Where  a  witness  appears  to  be  sworn,  any  objection  against  his 
competency  is  to  be  made. 

If  a  witness  on  being  produced,  shall  be  objected  to  as  incom- 
petent, such  objection  shall  be  tried  and  determined  by  the  justice ; 
and  evidence  may  be  given  in  support  of,  or  against  such  objec- 
tion, as  in  other  cases ;  or  the  proposed  witness  may  be  examined 
on  oath  by  the  party  objecting,  and  if  so  examined,  no  other  testi- 
mony shall  be  received,  from  either  party,  as  to  the  competency  of 
such  witness. — C.L^  Sec,  3770. 

The  party  objecting  to  the  witness  may  take  either  course  above 
prescribed,  to  establish  the  interest  of  the  witness,  but  whichever 
mode  he  may  select,  he  will  be  precluded  from  resorting  to  the 
other.  If  the  party  elect  to  examine  the  proposed  witness,  the  fol- 
lowing oath  is  to  be  administered  : 
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Form  of  Oath. 

Yon  do  that  you  will  true  answers  make  to  such  questions 

as  shall  be  put  to  you  touching  your  interest  in  the  event  of  this 
cause. 

In  the  examination  of  the  witness,  parol  evidence  may  be  given 
of  the  contents  of  a  written  instrument,  although  it  do  not  appear 
to  have  been  destroyed  or  lost,  and  no  notice  had  been  given  to 
produce  it ;  and  on  the  other  hand,  if  upon  such  examination  an 
apparent  incompetency  be  made  out,  the  party  who  called  the  wit- 
ness may  re-examine  him  to  show  that  by  a  written  instrument  his 
competency  has  been  restored,  without  producing  or  otherwise 
proviofir  it — 1  Archly  N,  P.,  34,  If,  however,  the  witness  produces 
the  instrument,  it  becomes  evidence. — 2  Stark.  Rep.^  433.  If  the 
witness  answer  generally  that  he  is  interested,  he  should  be  reject- 
ed ;  if  the  party  calling  him  wishes  to  show  the  nature  of  the  in- 
terest, as  that  it  is  ideal,  or  such  as  will  not  exclude  the  witness,  he 
should  follow  up  the  examination  with  questions  which  would  show 
the  witness'  situation. — 3  Cow.,  262.  The  only  evidence  to  be  ad- 
mitted is  that  of  the  proposed  witness ;  the  statute  declaring  that 
"  no  other  testimony  shall  be  received,  from  either  party  as  to  the 
competency  of  such  witness.''  If  the  party  elect  to  establish  the 
incompetency  of  the  witness  by  evidence  other  than  the  oath  of 
the  witness,  it  must  be  legal  evidence.  TVliat  the  witness  may 
have  said  as  to  his  interest  is  not  admissible ;  it  would  be  other- 

« 

wise  as  to  what  the  party  has  said. — 8  Mass^  487 ;  7  Hill,  463. 
Where  the  party  who  called  the  witness,  attempts  to  remove  the 
objection  established  by  the  evidence  against  him,  he  must  produce 
the  best  evidence  of  the  fact  by  which  the  objection  is  overcome. 
— 1  Phil,  Ev.^  133.  The  witness  himself  cannot  be  examined  to 
remove  the  objection. — 1  Cow,^  613. 

The  objection  to  the  competency  of  the  witness  may  be  taken  at 
any  time  during  the  examination  of  the  witness,  though  it  is  more 
usual  to  show  it  on  the  voire  dire, — 11  M.  d:  TF".,  685.  A  witness, 
after  being  sworn  in  chief,  may  be  examined  as  to  his  interest*  and 
when  in  any  stage  of  his  examination,  he  discover  himself  to  be . 
interested  in  favor  of  the  party  calling  him,  his  testimony  may  be 
sejected. — 6  John^  523.    If,  however,  the  witness,  on  the  voire  dire. 
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deny  liis  interest,  it  would  seem,  from  the  language  of  the  section. 
Sec.  3770,  that  his  testimony  could  not  be  rejected,  even  ifi  in  the 
progress  of  the  cause,  it  should  appear  that  he  was  interested. 

K  it  appear,  by  the  examination  of  the  witness,  that  he  is  inter* 
ested  in  favor  of  the  party  calling  him,  the  opposite  party,  in  order 
to  avail  himself  of  the  objection,  must  move  to  strike  out  the  tes- 
timony so  given,  and  it  will  be  the  duty  of  the  justice  to  strike  it 
out.  K  the  opposite  party  omit  to  do  so,  he  is  deemed  to  have 
waived  all  right  to  make  the  objection ;  and  the  justice  is  not  after- 
wards to  disregard  the  testimony. — i  Denioj  73. 

A  witness  who  believes  that  he  has  legal  interest  in  the  event  of 
a  suit,  when  he  has  not,  is  competent — 8  Johnny  334. 

If  a  person  enter  into  an  agreement  for  the  purpose  of  excludii^ 
his  own  testimony,  (as  if  a  witness  lay  a  wager  upon  the  verdict 
or  judgment  in  the  cause,)  his  competency  as  a  witness  is  not  there- 
by destroyed. — 3  Camp^  381. 

If  a  witness  obtain  an  interest  during  the  pendency  of  the  suit, 
by  the  procurement  of  one  party  and  without  the  consent  of  the 
other,  he  is  still  a  competent  witness  for  the  latter. — See  post. 
Debt  on  hand. 

The  law  as  to  the  competency  of  witnesses  on  account  of  inter- 
est, is  so  much  changed  by  the  revised  statutes,  that  few  of  the  old 
decisions  upon  this  subject  are  now  applicable. — Post^  Ch.  X. 

"Whatever  interest  a  witness  may  have,  it  may,  in  general  be  dis- 
charged by  a  release  or  payment,  or  by  some  other  means.  His 
testimony  will  not  be  rendered  competent  by  a  release  executed 
after  it  is  taken,  unless  it  is  re-taken  after  the  interest  is  removed ; 
but  if  re-examined  after  the  release,  the  testimony  will  be  unobjec- 
tionable.— 14  John.^  378 ;  7  Wend.^  180. 

ReleoM  from  a  party  to  a  Witnetn. 

Justice^s  Court: 
A.—  B.— ) 

vn.        >  Before  Justice  of  the  Peace. 

C— D.— ) 

For  value  received  I  do  hereby  release  G.  S.,  a  witness  offered 
[or  to  be  offered]  by  me  on  the  trial  of  this  cause,  from  any  claim 
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or  demand  which  I  now  have,  or  may  hereafter  have  against  him 
bj  reason  of  the  determination  of  this  suit,  or  any  matter  directly 
or  indirectly  brought  or  to  be  brought  in  question  in  the  said  suit, 
either  for  or  against  me ;  and  I  do  further  release  him  from  all  de- 
mands connected  with  or  depending  upon  the  subject  matter  of 
this  suit,  or  any  part  thereof,  which  I  now  or  may  hereafter  have 
against  him.     Witness  my  hand  and  seal  the  day  of,  &o, 

A.  B.  [seal.] 

Signed,  sealed  and  delivered  in  presence  of 
O.  P. 

A  release  from  one  of  several  plaintiffs  or  defendants  is  a  release 
from  all. 

Belease  from  a  Witness  to  a  Party. 

Justice's  Court: 
A.—  B.— ) 

vs.       V  Before,  &c. 
C—  D.     ) 

For  value  received,  I  do  hereby  release  A.  B.,  the  plain- 

tiff in  the  above  cause,  of  and  from  all  claims  and  demands  which 
I  now  or  may  hereafter  have  against  him,  by  reason  of  the  deter- 
mination of  this  suit,  or  any  matter  either  directly  or  indirectly 
brought  or  to  be  brought  in  question  in  the  same  suit,  either  for  or 
against  him.  And  I  do  further  release  him  from  all  demands  con- 
nected with,  or  depending  upon  the  subject  matter  of  this  suit,  or 
any  part  thereof^  which  I  now  or  may  hereafter  have  against  him. 
Witness  my  hand,  &c. 

If  a  witness  execute  a  release  of  his  interest,  his  competency  is 
restored,  though  the  other  party  refuse  to  accept  it. — Doug^  139. 
So  if  a  party  refuse  to  accept  a  release  executed  by  a  witness. 

It  is  not  necessary  that  the  release  be  actually  delivered  by  the 
releasor  into  the  hands  6f  the  releasee.  It  may  be  deposited  in  court 
for  the  use  of  the  absent  party. — 2  QreenL  Ev^  20.  It  may  be 
delivered  to  the  wife  for  the  use  of  the  husband. — 15  Pich.^  449. 
But,  in  such  a  case,  it  must  at  least  appear  that  the  witness  knew 
of  the  release  at  the  time  of  giving  his  testimony.— 4  Hill^  266. 

A  guardian  ad  litem  cannot  release  a  witness  that  is  incompe- 
tent by  means  of  interest. — 2  Stark^j  41. 
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If  the  proposed  witness  is  competent,  or  not  objected  to,  the  oath 
prescribed  by  the  statute — ankj  p,  182 — is  administered  by  the 
justice  who  tries  the  cause. — antey  p,  182.  The  usual  mode  of  ad- 
ministering the  oath,  by  the  person  who  swears,  holding  up  the 
right  hand,  must  be  observed  in  all  cases  in  which  an  oath  may  be 
administered  by  law,  except  in  the  cases  otherwise  provided  by  the 
statute. — C.  L^  Sec,  4333.  But  when  the  court,  magistrate,  or 
other  officer,  before  whom  any  person  is  to  be  sworn,  shall  be  sat- 
isfied that  such  person  has  any  particular  mode  of  swearing,  which 
is,  in  his  opinion,  more  solemn  or  obligatory  than  holding  up  the 
hand,  such  court  or  officer  may  adopt  that  mode  of  administering 
the  oath. — /&.,  Sec,  4334.  And  any  person  conscientiously  opposed 
to  taking  an  oath,  shall,  when  called  on  to  take  an  oath,  be  per- 
mitted, instead  of  swearing,  solemnly  and  sincerely  to  affirm,  under 
the  pains  and  penalties  of  perjury. — ^/&.,  Sec.  4335.  In  whatever 
mode  the  oath  may  be  administered,  the  witness  will  be  guilty  of 
perjury  in  case  he  testify  falsely,  although  the  mode  be  one  which 
he  does  not  consider  binding  on  his  conscience. — 3  Brod,  <ib  Bing,^ 
232.  But  if  a  witness,  without  objection  on  his  part,  take  the  oath 
in  the  usual  form,  he  may  be  afterwards  asked  whether  he  thinks 
such  oath  binding  on  his  conscience ;  but  if  he  answer  in  the  affirm- 
ative, his  answer  is  conclusive,  he  cannot  be  further  asked  if  he  con- 
siders any  other  form  of  oath  more  binding. — 2  /&.,  284.  The  lat- 
ter question  should  be  asked  before  he  is  sworn. — Ibid, 

Persons  incapable  of  speaking  the  English  language  must  be 
sworn  and  examined  through  an  interpreter.  A  deaf  and  dumb 
person  may  be  sworn  and  examined  by  means  of  signs  and  tokens. 
But  when  the  witness  can  write  it  would  be  better  to  make  him 
write  his  answers  to  the  questions  put  to  him. — 3  C.  d:  P.,  127. 
The  interpreter  is  sworn  truly  to  interpret  between  the  court,  the 
jury,  (if  there  be  one,)  and  the  witness,  in  the  cause ;  the  oath  ia 
then  administered  to  the  witness  in  English,  and  interpreted  to  him 
by  the  sworn  interpreter,  as  it  is  pronounced  by  the  Justice. — See 
4  Mass.  Iiep„  81.  The  examination  then  proceeds  in  the  same 
manner. 

Examination  in  Chief. — In  the  examination  of  the  witness,  the 
first  rule  is,  that  the  questions  relate  to  the  matter  in  issue.     Im- 
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proper  testimony  ought  not  to  be  introduced ;  the  Justice  has  the 
power  to,  and  should,  prevent  any  questions  being  put  which  do 
not  tend  to  the  proof  of  the  issue. 

Secondly,  no  leading  questions  should  be  put.      A  question  is 
leading  which  puts  into  the  witness's  mouth  the  words  that  are  to 
be  echoed  back,  or  plainly  suggests  the  answer  which  the  party 
wishes  to  get  from  him. — i  Wend^  247.    A  question,  which  if  put 
in  the  direct  form  would  be  objectionable  as  leading,  is  not  the  less 
so  if  put  in  the  alternative ;  thus,  to  ask  a  witness  whether  or  not 
a  party  did  a  certain  act,  specifying  it,  is  a  leading  question. — Jd. 
The  rule  does  not  apply  to  that  part  of  the  examination  which  is 
merely  introductory  of  tliat  which  is  material ;  but  as  soon  as  you 
arrive  at  the  material  part  of  the  examination,  leading  questions  are 
not  allowed. — Ih.    In  some  instances,  however,  even  as  to  material 
matter,  leading  questions  may  be  put.     When  a  witness  swears  to 
a  certain  fact,  and  another  witness  is  called  for  the  purpose  of  con- 
tradicting him,  the  latter  may  be  asked,  in  direct  terms,  whether 
that  feet  ever  took  place. — 1  Camp^  43.     To  identify  a  person 
whom  the  witness  has  already  described,  the  person  may  be  pointed 
out  to  him,  and  he  may  be  asked,  in  direct  terms,  if  that  be  the  per- 
son he  meant. — 2  Stark,  Rep^^  116.    So,  if  the  witness  appear  evi- 
dently to  be  hostile  to  the  party  who  has  called  him,  leading  ques- 
tions may  be  put  to  him,  the  court  having  first  permitted  it. — 4 
Wend,,  229 ;  8  (7.  <£  P.,  297.    If  it  be  apparent  that  the  witness  is 
decidedly  adverse  to  the  party  calling  him,  the  court,  upon  appli- 
cation, will  allow  the  party  to  examine  him,  after  the  manner  of  a 
cross-examination,  by  asking  leading  questions. — R.  tS:  M,,  126  ;  4 
Wend,,  247.    Whether  a  leading  question  can  be  put,  and  the 
answer  to  it  received  or  not,  is  a  matter  in  which  the  justice  must 
exercise  a  discretion  at  the  trial. — 13  Ad,  <t  £11,,  {^,  S,,)  840. 

Although,  as  a  general  rule,  a  party  calling  a  witness  is  not  al- 
lowed to  ask  leading  questions,  it  is  in  the  discretion  of  the  court 
how  far  it  will  allow  an  examination  of  a  witness  in  chief  to  be  by 
leading  questions,  or  in  other  words,  how  far  it  shall  assume  the 
form  of  a  cross-examination. — 8  C,  <t  P.,  297.  If  the  evidence  of 
the  witness  is  of  itself  of  such  a  nature  as  to  make  it  appear  that  he 
js  an  unwilling  witness — IHd,  745 — or  if  he  manifests  any  unfair 
bias — Ibid,  558 ;  4  Wend,,  229 — ^he  may  be  thus  examined. 
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Thirdly,  a  witness  should  not  be  examined,  nor  shoold  he  be  al- 
lowed to  give  evidence  as  to  any  matter  which  he  does  not  know 
of  his  own  knowledge ;  his  opinion  or  understanding  is  not  to  be 
received,  except  in  matters  of  science,  and  a  few  other  special  cases, 
resting  upon  peculiar  circumstances. — 4  Cow^  320.  The  mere  un- 
supported belief  of  a  witness  is  not  evidence.  Belief  to  be  admissi- 
ble, must  rest  upon  sufficient  and  legal  foundation.  No  belief  how- 
ever confident,  will  do  without  recollection. — 1  Barb.  Bep.^  526. 
In  an  action  for  fraud  in  the  sale  of  a  horse,  a  witness  testified  that 
in  a  conversation  with  the  plaintiff  he  said  that  the  defendant  had 
told  him  that  he  had  one  scrape  with  the  horse,  but  that  there  was 
nothing  in  the  conversation  from  which  he  could  say  that  the  pl^- 
tiff  alluded  to  the  time  of  sale,  as  the  period  when  the  defendant 
had  given  this  information.  Witness  was  then  asked  what  hia 
belief  was  as  to  that  fact  f  This  question  was  objected  to,  but  the 
objection  was  overruled.  He  then  answered  that  he  took  it  thai 
the  time  of  sale  was  meant.  By  the .  court — ^  The  Justice  erred  in 
permitting  the  witness  to  state  his  belief,  after  he  had  sworn  thai 
there  wcu  nothing  in  the  conversation  from  which  he  could  say 
that  the  plaintiff  referred  to  the  tims  of  saleP — 1  Cow.,  81. 
There  was  no  foundation  for  the  belief.  So,  if  a  witness,  called  to 
prove  the  handwriting  of  the  party  to  a  note,  should  testify  that  he 
did  not  know  it,  but  believed  it  was  the  party's,  it  would  be  no 
proof  at  all ;  but  if  he  should  swear  that  he  was  acquainted  with 
the  handwriting,  and  therefore  he  believed  so,  the  proof  would 
be  sufficient.  The  most  usual  cases  in  which  the  opinion  of  wit- 
nesses are  sought  to  be  introduced  in  Justices'  courts,  are  upon  the 
question  of  the  amount  of  damages,  or  the  value  of  property.  The 
amount  of  damages,  when  not  capable  of  being  reached  by  compu- 
tation, is  always  a  question  for  the  jury ;  and  the  opinion  of  wit- 
nesses, in  such  cases,  as  to  the  amount,  is  never  received.  The 
only  legal  course  is,  to  lay  such  facts  before  the  jury  as  have  a 
bearing  on  the  question  of  damages,  and  leave  them  to  fix  the 
amount.  They  are  the  only  proper  judges. — 17  IFctm?.,  186  ;  28 
Ibid^  424  ;  5  Hill^  603.  In  the  latter  case,  the  opinion  of  the  wit- 
ness was  based  upon  the  statement  of  the  injury  by  other  witnesses. 
Where  the  value  of  property  is  in  question,  it  is  the  practice  to 
take  the  opinion  of  witnesses  as  to  the  value — ^persons  who  are 
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snppoeed  to  be  conversant  with  the  particnlar  article  in  question, 
and  of  its  value  in  market ;  as  a  farmer,  or  a  dealer  in,  or  person 
conversant  with  the  article  in  question,  and  its  value  in  the  market ; 
as  to  the  value  of  lands,  cattle,  horses,  produce,  &c.  This  is  upon 
the  general  ground  of  peculiar  skill  and  judgment  in  the  matter 
about  which  the  opinion  is  sought. — 23  Wen^  425.  The  same  rule 
was  applied  in  an  action  of  trespass  for  killing  a  setter  dog,  to  as- 
certain his  value. — Ibid,  354. 

A  witness  may  refresh  his  memory  by  any  book  or  paper,  if  he 
can  afterwards  swear  to  the  foct  from  his  own  recollection  ;  but  if  he 
cannot  swear  to  the  fiftct  from  his  own  recollection,  any  further  than 
as  finding  it  entered  in  a  book  or  paper,  the  original  book  or  paper 
must  be  produced.  If  the  witness  have  no  recollection  of  the  fact 
stated  in  the  book  or  paper,  except  from  his  finding  it  entered  there, 
he  cannot  be  allowed  to  give  evidence  of  it. — 3  T.  R^  749.  But 
where  a  witness  was  called  to  prove  the  receipt  of  some  money, 
which  an  entry  in  a  book  by  him  stated  to  have  been  paid  to  him, 
and  he  testified  that  he  had  no  recollection  of  having  received  it ; 
that  he  knew  nothing  but  by  the  book,  but  from  seeing  his  initials 
to  the  memorandum,  he  had  no  doubt  he  received  the  money,  it 
was  held  sufficient  proof  of  the  receipt  of  the  money. — 8  B,  <t  C, 
14;  2  Hill,  531.  A  witness  cannot  refresh  his  memory  with  a 
copy  of  an  instrument  whicji  instrument  might  itself  be  used  for  re- 
freshing his  memory,  unless  the  copy  were  made  by  himself,  or  in 
his  presence,  and  its  correctness  ascertained  at  the  time  by  him. — 
2  Ad.  <&  Ell,  341. 

If  a  witness  give  evidence  contrary  to  what  the  party  calling  him 

expects,  the  latter  is  not  allowed  to  produce  evidence  to  destroy 

the  credit  of  such  witness,  so  as  to  show  generally  that  he  is  not  to 

be  believed  upon  his  oath  ;  but  although  he  is  not  allowed  thus  to 

discredit  his  witness  by  general  evidence,  he  is  still  at  liberty  to 

make  out  his  case  by  other  witnesses. — 2  Camp^  555 ;  ^  B,dt  (7., 

746  ;  4  B.<t  Ad^  193 ;  2  Wend^  483.     And  where  a  witness  gives 

evidence  as  to  two  facts,  one  for  and  the  other  against  the  party 

calling  him,  the  party  may  call  other  witnesses  to  contradict  as  to 

the  latter  fact,  without  repudiating  his  testimony  as  to  the  former. 

— 8  Bing^  57.    The  contradiction  of  the  witness  upon  one  point  is 

not  a  repudiation  of  his  evidence  altogether,  but  it  is  for  the  jury 
14 
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to  say,  under  the  circumstances  of  the  case,  what  credit  shoald  be 
given  to  the  witness  on  the  one  point  and  on  the  other. 

Whether  it  be  competent  for  a  party  to  prore  that  a  witness^ 
whom  he  has  called^  and  whose  testimony  is  unfavorable  to  his 
cause,  had  previously  stated  the  facts  in  a  different  nuinner^  is  a 
question  upon  which  there  exists  some  diversity  of  opinion. — Greenl. 
on  Hv^  520. 

Although  the  general  rule  is  that  a  party  shall  not  discredit  his 
own  witness,  yet  if  the  witness  unexpectedly  gives  adverse  evidence, 
the  party  may  ask  him  if  he  has  not  on  a  particular  occasion,  made 
a  contrary  statement.  And  the  question  and  answer  may  be  stated 
to  the  jury  with  the  rest  of  the  evidence ;  the  Judge  cautioning  the 
jury  not  to  infer  merely  from  the  question,  that  the  fiict  soggested 
is  true.  If  a  witness  called  in  support  of  a  case  gives  evidence  in 
opposition  to  it,  the  party  calling  him  may  go  on  to  prove  the  case 
by  other  witnesses ;  and  it  will  be  no  objection  to  any  relevant  &ct 
that  the  statement  contradicts,  and  thereby  indirectly  discredits  the 
first  witness.  The  fact  is  relevant  though  it  be  not  part  of  the  tran- 
sactions on  which  the  issue  turns,  if  the  truth  or  falsehood  of  it 
may  fairly  influence  the  belief  of  the  jury  as  to  the  whole  case. 
Thus,  if  the  plaintiff 's  first  witness  denies  a  material  fact,  and  states 
that  persons  connected  with  the  plaintiff  have  offered  him  money 
to  assert  it,  the  plaintiff  may  call  those  persons,  not  only  to  prove 
the  fact,  but  to  disprove  the  attempt  at  subornation.  If  in  assault^ 
the  plaintiff's  witness  states  that  the  plaintiff  in  conversation,  as- 
cribed the  injury  to  an  accident^  the  plaintiff  may  prove  no  accident 
occurred. — 16  Ad.  dt  £1^  (i\r.  S.)  878.  In  this  case,  Frle,  J.,  said  : 
*^  There  are  treacherous  witnesses  who  will  hold  out  that  they  can 
prove  facts  on  one  side  in  a  cause,  and  then  for  a  bribe  or  favor,  or 
some  other  motive,  make  statements  in  support  of  the  opposite  in- 
terest. In  such  cases,  the  law  undoubtedly  ought  to  permit  the 
party  calling  the  witness  to  question  him  as  to  the  former  state- 
ment and  ascertain  if  possible  what  induces  him  to  change  it.  It  is 
not  now  necessary  to  ask  whether  a  person  to  whom  the  former  state- 
ment was  made  may  be  called  to  contradict  the  witness,  for  it  was 
not  done  here.  The  point  is  one  upon  which  Judges  have  differed, 
and  opinions  may  vary  to  the  end  of  time." 

Cross-examination. — ^When  the  direct  examination  is  finished,  the 
witness  may  then  be  cross-examined  by  the  opposite  party.    If  a 
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witness  be  called  and  sworn,  although  the  party  calling  him  do  not 
examine  him,  yet  the  opposite  party  has  a  right  to  cross-examine 
him.— 2  Stark^  472.  But  see  7  C  <i&  P^  64.  But  where  the 
plaintiff,  intending  to  call  Captain  Francis  Stewart,  called  Captain 
Stewart,  and  a  Captain  Hugh  Stewart  appeared  and  was  sworn,  but 
after  a  few  immaterial  questions  were  answered,  the  mistake  was 
discovered  ;  the  defendant  claimed  the  right  to  cross-examine  him ; 
but,  it  was  held,  that  as  the  witness  had  been  called  by  mistake,  he 
could  not  be  cross-examined. — 3  C,  ih  P.,  16.  Some  of  the  courts 
of  this  country  follow  the  English  rule  in  this  respect :  others  do  not. 
The  Supreme  Court  of  the  United  States  consider  the  principle  to 
be  well  established,  ^that  a  party  has  no  right  to  cross-examine  any 
witness  except  as  to  &cts  and  circumstances  connected  with  the 
matters  stated  in  his  direct  examination.  If  he  wish  to  examine 
him  as  to  other  matters,  he  must  do  so  by  making  the  witness  his 
own,  and  calling  him  as  such,  in  the  subsequent  progress  of  the 
cause." — 14  Peters,  461. 

It  is  a  well  settled  rule  in  this  State,  that  a  party  has  no  right  to 
cross-examine  a  witness,  upon  facts  and  circumstances  not  connected 
with  the  matters  stated  in  hb  examination  in  chief. — 4  Mick.,  67. 

Upon  cross-examination,  the  witness  may  be  asked  leading  ques- 
tions, whether  he  be  a  willing  or  an  adverse  one  for  the  party  call- 
ing him. — 7  C,  <t  P.,  408.  They  may  be  put  to  draw  from  the 
witness  a  further  disclosure  than  he  made  upon  the  principal  ex- 
amination, and  in  reference  to  the  matter  respecting  which  he  tes- 
tified ;  but  if  the  cross-examination  respects  new  matter,  leading 
questions  cannot  be  asked. — Cow.  <k  Hill,  note,  p.  781.  The  ques- 
tions may  be  not  only  as  to  all  matters  relevant  to  the  issue,  but  as 
to  collateral  matter  also,  for  the  purpose  of  trying  his  credit.  But 
you  must  be  satisfied  with  his  answer,  if  the  question  be  upon  a 
subject  which  has  no  relevancy  to  the  matter  in  issue  ;  you  cannot 
afterwards  call  witnesses  to  contradict  him. — 2  Stark.,  243 ;  5 
Wend.,  301.     It  would  be  otherwise  if  the  subject  be  relevant. 

The  credit  of  a  witness  may  be  impeached  by  general  evidence 
affecting  his  credit  for  veracity.  The  regular  mode  of  examining 
into  the  general  reputation  is,  to  inquire  of  the  witness,  whether  he 
knows  the  general  reputation  of  the  witness  to  be  impeached,  among 
his  neighbors,  and  what  that  reputation  is.    In  some  cases  the  in- 
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quiry  is  as  to  the  witness'  character  for  truth  and  %'eracitj.  The 
witness  is  then  asked  whether,  from  such  knowledge,  he  would  be- 
lieve him  upon  his  oath.— 19  Wend^  569 ;  3  Rill,  178.  The  pro- 
priety of  this  last  question  is  questioned. — 1  Greenl.  Ev^  p.  461.  In 
answer  to  such  evidence  the  other  party  may  cross-examine  the 
impeaching  witness  as  to  his  means  of  knowledge,  and  the  grounds 
of  his  opinion,  the  source,  extent  and  duration  of  the  unfavorable 
reports. — 4  Wend^  229.  The  impeaching  witness  must  be  able 
to  state  what  is  gemrcdly  said  of  the  person  by  those  among  whom 
he  dwells,  or  with  whom  he  is  chiefly  conversant ;  for  it  is  this 
only,  that  constitutes  his  general  reputation  or  character. — Oreenl. 
on  Ev^p,  461.  A  witness  who  goes  to  the  place  of  the  former 
residence  of  the  witness  sought  to  be  impeached  to  ascertain  his 
character,  would  not  be  permitted  to  testify  as  to  the  result  of  his 
inquiries. — 2  Wend^  334.  Proof  of  the  bad  reputation  of  the  wit- 
ness four  years  before  the  trial,  in  the  place  where  he  then  resided, 
was  held  to  be  admissible. — 4  Denio,  431. 

The  correct  general  question  to  be  propounded  on  this  subject 
is,  "Do  yon  know  what  the  general  reputation  of  {thetntness  to  be 
impeached)  is  for  truth  and  veracity  in  the  neighborhood  where  he 
resides?''  and  not  where  he  might  have  resided  in  some  other 
country  five  years  before.  A  residence  of  five  years  in  this  country 
is  sufficient  length  of  time,  generally,  to  develop  the  general  char- 
acter of  a  person,  and  particularly  for  truth  and  veracity ;  and  i^ 
in  such  a  case,  there  is  any  reason  for  relaxing  the  general  rule,  it 
must  be  left  to  the  court  to  decide  judiciously  upon  the  sufficiency 
of  such  reasons.  It  is  a  matter  about  which  a  court  must  necessarily 
exercise  its  judicial  discretion  on  view  of  all  the  fiicts  and  circum- 
stances.— Per  Pratt,  J.,  4  Mich^  198. 

It  is  a  well  settled  principle  of  law,  which  is  absolutely  essential 
to  the  security  of  individual  rights,  that  a  witness  who  is  unim- 
peached  and  uncontradicted  must  be  believed. — 15  Barh^  449,  452. 
Is  a  court  and  jury  bound  to  believe  a  party  swearing  in  his  own  be- 
half ?  This  question  arose  in  the  above  case,  and  the  court  deci- 
ded that  where  a  party  to  a  suit  is  called  as  a  witness,  by  his  adver- 
sary, and  testifies  to  an  independent  matter  in  his  own  behalf  the 
court  and  jury  are  not  hound  to  believe  him.  "  The  legislature 
must  have  intended,  in  regard  to  the  witnesses  thus  admitted,  to 
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give  the  tribunals  that  weigh  their  testimony  wide  discretion  as  to 
the  credit  to  be  giren  to  them/'  This  construction  accords  also 
with  the  English  statute,  which  as  Lord  Brougham  says,  ^  widely 
opens  the  door  to  the  witness,  but  reserves  the  estimate  of  his  credit 
and  the  value  of  his  evidence,  to  those  who  are  to  judge  the  cause." 

A  party,  with  a  view  of  restoring  the  credit  of  a  witness  whose 
credit  is  impaired  by  proof  oi  contradictory  statements,  offers  to 
prove  that  the  witness  has  previously,  when  not  under,  oath,  made 
statements  consistent  with  his  testimony  on  the  trial,  in  respect  to 
the  point  in  question.  Is  such  evidence  admissible  ? — In  the  King 
y.  Parke — 3  Doug^  242 ;  B'uller^  J.,  said  it  was  now  settled,  that 
what  a  witness  said  not  upon  oath,  would  not  be  admitted  to  con- 
firm what  he  had  said  upon  oath.  Mr.  Greenleaf  states  the  rule 
to  be  that  "  evidence  that  he  has  on  other  occasions  made  state- 
ments, similar  to  what  he  has  testified  in  the  cause,  is  not  admissi- 
ble ;  unless  where  a  desire  to  misrepresent  is  charged  upon  the  wit- 
ness, in  consequence  of  his  relation  to  the  party  or  to  the  cause, 
in  which  case  it  seems,  it  may  be  proper  to  show,  that  he  made  a 
similar  statement,  before  that  relation  existed.; — Oreenl,  Ev^  469  ; 
See  23  Wend^  60 ;  17  Barh^  489. 

Nor  does  evidence  of  contradictory  statements,  authorize  the  ad- 
mission of  proof  of  the  general  charact-er  of  the  witness  for  truth. — 
17  Barh^  489  ;  3  Hill,  309  ;  3  Seld^  378  ;  8  Pick^  143.  The  gen- 
eral rule  is,  that  a  party  cannot  give  evidence  of  the  good  charac- 
ter of  his  witness,  until  it  has  been  attacked  on  the  other  side, 
either  by  the  evidence  of  the  witnesses  called  for  such  purpose, 
or  eviddnce  of  the  witness  on  the  cross-examination,  going  to 
impeach  his  general  character. — 3  Selden,  368,  381.  Impeach- 
ing witnesses  must  have  been  first  called  on  the  other  side. 
By  impeaching  witnesses,  is  meant  such  as  have  spoken  to  general 
character,  or  character  for  truth,  and  not  such  as  have  merely  given 
a  difierent  account  of  the  facts,  or  proved  that  the  witness  has  made 
declarations  out  of  court  inconsistent  with  his  testimony  on  the  trial. 
The  question  of  character  must  be  made  by  the  opposite  party,  and 
not  by  the  one  who  called  the  witness. — 3  Hill,  3 OP,  313. 

The  credit  of  the  witness  may  also  be  impeached  by  showing  that 

lie  has  at  other  times  made  declarations,  by  parol  or  in  writing,  or 

done  acts  inconsistent  with  the  evidence  he  has  given  upon  his  ex- 

mination.     But,  "  before  you  can  contradict  a  witness,  by  showing 
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that  he  has  at  some  other  time  said  something  inconsistent  with  Ms 
present  evidence,  you  must  ask  him  as  to  the  time,  place  and  pe^ 
son  involved  in  the  supposed  contradiction.    It  is  not  enough  to 
ask  him  the  general  question,  whether  he  has  ever  said  so  and  bo, 
because  it  may  frequently  happen  that,  upon  the  general  question, 
he  may  not  remember  having  so  said ;  whereas,  when  his  attention 
is  challenged  to  particular  circumstances  and  occasions,  he  may  re- 
collect and  explain  what  he  has  formerly  said." — Per  Tindal^  C»J.; 
1  Moody  <t  M.,\n^\  2Mich.IUp^415. 

If  the  witness  admit  the  words  or  declarations  imputed  to  him, 
the  proof  on  the  other  side  becomes  unnecessary ;  and  the  witness 
has  an  opportunity  of  giving  such  reason,  explanation  or  exculpa- 
tion of  his  conduct,  if  any  there  may  be,  as  the  particulars  of  the 
transaction  may  happen  to  furnish.  If  the  witness  denies  the  words 
or  declaration  imputed  to  him,  the  adverse  party  has  an  opportuni- 
ty afterwards,  of  contending,  that  the  matter  of  the  speech  or  de- 
claration is  such,  that  he  is  not  to  be  bound  by  the  answer  of  the 
witness,  but  may  contradict  and  falsify  it ;  and  if  it  be  found  to  be 
such,  his  proof  in  contradiction  will  be  received  at  the  proper  sea- 
son.    If  the  witness  declines  to  give  any  answer  to  the  question  pro- 
posed to  him,  by  reason  of  the  tendency  thereof  to  criminate  him- 
self, and  the  court  is  of  opinion  he  cannot  be  compelled  to  answer, 
the  adverse  party  has,  in  this  instance,  also  his  subsequent  oppor- 
tunity of  tendering  his  proof  of  the  matter,  which  is  received,  if 
by  law  it  ought  to  be  received." — 2  Brod,  d;  Bing,^  313,  314.     If 
the  witness  answer  that  he  does  not  remember  making  the  declara- 
tion, without  expressly  denying  it,  it  is  suflScient  to  admit  evidence 
that  he  did  make  it. — 2  Mich,  Hep.,  415. 

If  the  witness  expressly  deny  using  the  words  or  making  the  de- 
claration, the  opposite  party  may  aiterwards,  as  part  of  his  evidence, 
call  as  a  witness  the  person  to  whom  the  former  witness  made  the 
declaration,  may  repeat  the  very  words  used  by  him  in  his  question 
to  the  former  witness,  and  ask  him  whether  such  witness  did  not  make 
use  of  those  expressions  to  him. — 3  Stark,,1 ;  contra,  2  Jif,  <€?  JRob^ 
638,  where  it  was  held  that  the  particular  words  must  not  be  put. 
but  the  witness  must  be  required  to  relate  what  passed. 

If  a^  witness  be  asked  whether  he  made  a  certain  representation 
the  opposite  party  may  interfere,  and  ask  him  whether  the  repr<  i 
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sentation  in  qnestioD,  was  by  parol  or  in  writing ;  for  if  the  latter, 
the  writing  must  be  produced. — 2  Brod,  A  B^  292.  Where  the 
former  declaration  was  in  writing,  as  for  instance,  in  a  letter,  yon 
cannot  state  to  the  witness  the  contents  of  the  letter,  and  then  ask 
him  if  he  ever  wrote  such  a  letter ;  but  you  must  show  him  the  let- 
ter ;  ask  him  if  it  be  of  his  handwriting,  and  if  he  admit  it,  then 
give  the  letter  in  evidence ;  or  you  may  show  him  a  part  of  the 
letter,  and  ask  him  if  he  wrote  that  part ;  but  if  he  do  not  admit 
that  he  wrote  it,  you  cannot  then  proceed  to  cross-examine  him  as 
to  the  contents  of  the  letter — /&.,  286 — nor  even  if  he  admit  it  to 
be  his  handwriting,  can  you  question  him  whether  statements,  such 
as  you  suggest  to  him,  are  contained  in  the  letter,  but  the  entire  let- 
ter must  be  given  in  evidence. — Ih^  288. 

If,  upon  showing  him  the  letter,  he  admit  it  to  be  of  his  hand- 
writing, the  ordinary  course  is  to  have  the  letter  read  as  part  of  the 
evidence  of  the  cross-examining  J)arty  after  he  has  opened  his  case. 
But  if  it  become  necessary  to  have  the  letter  read,  in  order  to 
found  certain  questions  with  relation  to  the  contents  of  the  letter, 
to  be  propounded  to  the  witness,  the  court  upon  application,  will 
allow  the  letter  to  be  read  at  the  time  of  the  cross-examination, 
subject  of  course  to  the  consequences  of  the  letter  being  considered 
as  a  part  of  the  evidence  of  the  party  proposing  it. — Ih,^  288.  So, 
a  witness  who  has  preferred  a  complaint  for  felony,  and  who,  on 
the  prisoner  being  brought  before  the  magistrate,  was  examined, 
and  his  examination  reduced  to  writing,  is  not  bound  when  testify- 
ing on  the  trial,  to  answer  as  to  the  evidence  given  by  him  on  his 
examination  before  the  magistrate,  because  the  examination  itself 
is  higher  and  better  evidence  of  the  fact. — 8  Wend,^  687.  It  was 
also  objectionable,  because  it  might  tend  to  implicate  the  witness 
in  the  crime  of  perjury. — lb. 

To  make  the  examination  evidence,  it  must  be  proved  that  it  is 
the  identical  paper  sworn  to  before  the  magistrate,  without  alter- 
ation. It  is  a  general  rule  that  when  a  witness  on  his  cross-exam- 
ination, denies  a  particular  fact  going  fairly  to  impeach  his  gene- 
ral character  and  credit,  witnesses  cannot  be  called  to  contradict 
him.  But  where  a  witness  for  the  plaintiff  has  attempted  to  suborn 
a  witness  to  swear  falsely  in  the  cause,  against  the  defendant,  and 
on  his  cross-examination  denies  that  he  has  done  so,  the  defendant 
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may  give  evidence  to  oontaradict  lum  in  that  respect — 15  Barh^ 
352;  2  B.d:  Bing^  SIO.  So  if  the  witnen  deny  that  be  attempted 
to  disBoade  a  witnees  from  attending,  on  his  crofia-examinationy  the 
party  is  entiUod  to  give  evidence  to  contradict  him  in  this  respect 
—7  Conn^  66,  ?0, 12 ;  2  Camp^  637. 

He-examination, — ^When  the  cross-examination  has  closed,  the 
party  who  called  the  witness  has  a  right  to  re-examine  him  with 
respect  to  any  new  fact  arising  ont  of  his  cross^xamination,  or  in 
order  that  he  may  explain  any  part  of  his  cross-examination.  And 
the  questions  put  to  the  witness  in  re-examination,  most  be  con- 
fined strictly  to  his  statements  in  cross-examination,  or  to  matter 
immediately  arising  out  of  them ;  no  question  can  be  put  to  him 
relative  to  new  matter,  not  arising  out  of  the  cross-examination,  and 
which  ought,  if  at  all,  to  have  been  asked  during  his  direct  examin- 
ation, without  the  leave  of  the  court,  and  without  giving  the  oppo- 
site party  liberty  to  erosa-examine  upon  it  if  he  thinks  fit. — 1  Arch,, 
N.  F^  40 ;  Arch.  C.  Plead.,  166. 

In  the  Queen's  case,  the  Judges  held  that  if  a  witness,  upon  hia 
cross-examination,  admit  his  having  used  certain  expressions  in  a 
conversation  with  a  person  not  a  party  to  the  cause,  the  opposite 
party  in  re-examining  the  witness,  is  confined  to  such  questions  aa 
may  elicit  the  meaning  of  the  expressions  and  the  motives  of  the 
witness  for  using  them. — 2  Brod.  it  B.,  294.  So,  a  witness  who  had 
been  cross-examined  as  to  what  the  plaintiff  said  in  a  particular 
conversation,  cannot  on  that  ground,  be  re-examined  as  to  other 
assertions  made  by  the  plaintifi'  in  the  same  conversation,  but  not 
connected  with  the  assertions  to  which  the  cross-examination  re- 
lated, although  the  assertions  as  to  which  it  is  proposed  to  re-ex- 
amine be  connected  with  the  subject  matter  of  the  suit. — 7  A.  D, 
d  Ell.,  627 ;  overruling  2  B.d:  B.,  204. 

Witnesses  in  Reply. — ^If  the  defendant  set  up  any  defence,  and 
give  evidence  in  proof  of  it,  the  plaintiff'  may  call  the  witnesses  in  re- 
ply. Their  testimony,  however,  must  be  confined  strictly  to  the 
defence,  and  the  witnesses  called  in  support  of  it ;  the  plaintiff  will 
not  be  allowed  to  wander  out  of  it,  and  give  any  evidence  in 
further  support  of  his  original  cause. — 1  Arch,  N.  P.,  41. 
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**  Regnlarlj,  the  party  entitled  to  begin,  mast  exhanst  all  bis 
testimony  in  support  of  the  issue  on  his  side,  before  the  opposite 
testimony  has  been  heard.  He  ean  afterwards  introduce  evidence 
in  reply  only.  The  Judge  often,  for  some  peculiar  reason,  satisfiic- 
tory  to  himself  departs  from  this  strictness ;  but  the  party  can 
never  claim  that  he  should  do  so,  as  a  matter  of  right.  He  may 
grant  or  withhold  the  required  indulgence,  in  his  discretion.^' — Per 
Cawen,  J.;  1  mil,  300 ;  6  Ibid,  286 ;  4  Ibid,  202. 

The  plaintiff  has  a  right  to  reply  to  the  defendant's  evidence,  by 
evidence  to  contradict,  cut  down,  modify,  explain,  or  in  any  way 
vary  it;  but  beyond  this  he  cannot  go  without  the  permission  of 
the  court ;  not  even  to  supply  a  defect  in  his  own  evidence.  A 
simple  declaration  of  the  plaintiff's  counsel  that  he  rests  his  case, 
cots  him  off  from  all  further  evidence,  except  what  shall  be  strictly 
proper  by  way  of  reply. — 5  Hill,  286.  It  would  be  so,  also,  on 
the  part  of  the  defendant. 

If  it  appear  that  evidence  has  been  inadvertently  omitted,  it  is 
usual  to  admit  it,  even  after  the  parties  have  gone  through  with 
the  case,  even  at  any  time  before  the  jury  retire. — 15  Wend^  193; 
4  Ibid,  281.  But,  when  such  evidence  is  admitted,  the  opposite 
party  would  have  the  right  to  introduce  evidence  to  controvert 
it— 5  mil,  300. 

Variance  of  Proof  from  Pleading  on  Trial, 

To  obviate  objections  arising  from  a  variance  between  the  proof 
and  the  pleadings,  the  statute  declares  that  '*  every  variance  between 
process,  pleadings,  or  any  instrument  in  writing,  recited  or  referred 
to  in  any  other  process,  pleading  or  record,  and  every  mistake  in 
the  name  of  any  officer  or  other  person,  or  in  stating  any  day, 
month  or  year,  or  in  the  description  of  any  property,  in  any  plead- 
ing or  record,  shall  be  disregarded  upon  the  trial  of  such  cause,  and 
after  a  verdict  therein,  unless  such  variance  or  mistake  be  calcu- 
lated to  surprise  or  mislead  the  adverse  party,  and  to  prevent  his 
making  due  preparations  for  a  full  answer  on  the  merits,  to  the 
matter  concerning  which  such  variance  or  mistake  shall  have  been 
made." — C.  L^  See,  4329. 
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A  mistake  in  the  date  of  the  instrument  declared  on  may  be  dis- 
regarded.— 17  WeTid^  103.  Where,  in  an  action  of  replevin,  the 
defendant  avowed  the  taking  for  rent  payable  at  the  end  of  the 
year,  and  from  the  proof  the  rent  was  payable  half  yearly,  the  vari- 
ance was  disregarded. — 2  Hill,  126.  In  all  cases,  when  the  Justice 
is  satisfied  the  variance  was  not  calculated  to  mislead  or  surprise 
the  party,  he  should  disregard  it. 

The  statute  would  include  all  writings  of  every  kind,  "  recited  or 
referred  to,*'  in  the  pleadings,  and  which  are  necessary  to  be  proved 
on  the  trial.  By  the  term  "  property,"  it  was  probably  intended  to 
cover  by  it  misdescriptions  of  personal  property,  as  in  trover  and 
trespass  of  goods. — C.  dt  H,  notes  to  Phil.  Ev^  531. 

Although  the  statute  only  extends  to  mistakes  in  setting  out  pro- 
cess, pleadings  and  instruments  in  writing,  the  same  rule  is  applied 
in  relation  to  contracts  hy  parol, — 2  Hill,  126. 

In  all  cases  where  the  Justice  decides  to  disregard  the  variance, 
it  would  be  advisable,  probably  necessary,  to  amend  the  pleadings 
so  that  they  should  correspond  with  the  proof. 

Nonsuit, — If^  after  all  the  testimony  in  the  case  is  given,  the 
plaintiff  think  his  evidence  insufiScient,  he  may  submit  to  a  nonsuit, 
and  this  he  may  do  at  any  time  before  the  juty  render  their  ver- 
dict— 5  John,,  346 ;  10  Wend,,  522.    A  Justice  cannot,  however, 
compel  the  plaintiff  to  be  nonsuited.    He  has  always  a  right,  if 
he  chooses,  to  go  to  the  jury  with  his  case. — 2  Mich,,  124.    If 
the  plaintiff  does  not  submit  to  a  nonsuit,  the  parties,  or  their 
counsel,  if  they  see  fit,  address  the  jury  upon  the  case,  after  which, 
the  Justice  sums  up  the  evidence,  that  is,  he  states  to  the  jury  the 
matters  in  dispute  between  the  parties,  recapitulates  the  evidence 
on  both  sides,  and  makes  his  remarks  on  it  when  necessary,  the 
principles  of  law  applicable  to  the  case,  the  manner  in  which  they 
must  be  applied,  and  their  effect  upon  it.    As  this  is  designed 
merely  as  an  assistance  to  the  jury,  the  Justice,  in  his  discretion, 
will  omit  any  part  of  it  he  may  think  unnecessary,  and  it  is  optional 
with  him  to  omit  it  altogether. — 16  Barb,,  96. 

The  jury  in  a  Justice's  Court  are  Judges  of  the  law  as  well  as  of 
the  facts ;  they  are  sworn  to  try  the  case  according  to  the  law  and 
the  evidence.  If,  in  consequence  of  an  erroneous  charge,  the  jury 
should  give  a  verdict  against  the  law  applicable  to  the  case,  the 
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party  most  make  his  case  by  setting  forth  so  much  of  the  evidence 
as  will  show  that  the  verdict  is  against  the  law.  In  courts  of  record, 
if  the  court  give  an  erroneous  charge  to  the  jury,  which  may  have 
influenced  their  verdict,  exceptions  may  be  taken,  and  the  question 
may  be  reviewed  in  an  appellate  court.  But,  in  a  Justice's  court, 
the  jury  are  the  judges  of  the  law  and  the  facts ;  and  the  correct- 
ness of  their  verdict  must  be  tested  by  an  examination  of  the  merits 
of  the  case,  as  presented  by  the  facts  apparent  upon  the  return  of 
the  Justice. — See  2  Mich.  i2ep.,  120,  notes.  Where  the  Justice,  in 
a  penal  action,  erroneously  charged  the  jury  against  the  plsdntiff, 
and  they  foimd  a  verdict  for  the  defendant,  Bronson,  i7.,  said,  ^  that 
the  Justice  was  clearly  wrong  in  his  charge  to  the  jury,  is  not 
denied  by  the  counsel ;  nor  could  it  be.  But,  it  is  said  that  a  jury 
in  a  Justice's  court  are  judges  of  the  law  as  well  as  the  fact. — 
McNeil  vs.  Scoffield^  3  John.^  456.  That  is  undoubtedly  so  when 
the  whole  matter  is  left  to  them  by  the  Justice  without  instruction ; 
but,  in  that  case,  if  they  judge  wrong  upon  a  point  of  law,  the  error 
may  be  corrected  on  certiorari.  But  the  Justice  may  instruct  the 
jury  on  questions  of  law,  and  if  he  errs  the  judgment  will  be  re- 
versed. We  are  referred  to  the  Overseers  of  Rochester  vs.  Luntj 
15  Wend.^  565,  to  prove  that  in  a  penal  action  a  judgment  will  not 
be  reversed  because  the  verdict  is  against  evidence.  But  that  does 
not  prove  that  the  judgment  can  stand  where  the  verdict  resulted 
from  an  erroneous  instruction  to  the  jury  on  the  question  of  law." 
A  Justice  may  instruct  a  jury  on  a  question  of  law,  but  if  he  mis- 
direct them,  it  is  error.  He  may,  however,  leave  the  whole  case 
to  them,  without  any  instructions ;  and  in  that  case,  if  the  jury 
judge  erroneously  on  a  point  of  law,  the  appellate  court  will  cor- 
rect the  case,  on  appeal.  The  Justice,  by  refusing  to  charge  as 
requested  by  one  of  the  parties,  will  not  be  deemed  to  have  charged, 
by  implication,  the  converse  of  the  proposition. — 16  Barb.,  96. 

In  courts  of  record,  if  the  facts  proved  do  not  maintain  the  issue, 
it  may  be  withdrawn  from  the  consideration  of  the  jury  by  a  de- 
murrer to  the  evidence.  This  cannot  be  done  in  a  Justice's  court — 
3  Caines^  140 — the  jury  must  decide  upon  the  evidence;  and 
therefore  admitting  improper  evidence  is  error. 

If  one  of  thfe  jury  should  be  taken  suddenly  ill,  so  as  to  be  inca- 
pable of  remaining  until  the  verdict  is  agreed  on,  the  Justice  may 
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discharge  that  jury,  and  change  another  with  the  caose— 4  Tannt^ 
309 — or  another  joryman  may  be  added  to  the  other  jurors,  and 
the  others  most  be  sworn  over  again,  and  the  witnesses  again  sworn 
and  their  testimony  given  anew. — B»  d  B,  C.  C^  224. 

7.    0/  tike  Deliberations  of  the  Jury,  receiving  and  entering  the 

Verdict  and  discharging  thenu 

The  jury,  if  they  see  fit,  may  give  their  verdict  without  retiring, 
and  in  such  a  case  a  constable  need  not  be  sworn  to  attend  them. — 
8  John^  437.  In  case  the  jury  leave  the  court  to  make  up  their 
verdict,  the  constable  must  be  sworn  in  the  form  prescribed  by  the 
statute. — Sec.  3772.  By  consent  of  parties,  the  jury  may  retire 
without  any  person  to  attend  them  ;  and  in  such  case  neither  par- 
ty can  afterwards  object  to  the  verdict,  on  certiorari,  because  the 
jury  eat,  drink,  or  admit  other  persons  to  their  room. — 11  John^ 
134. 

Oath  of  Constable, 

You  do  that  you  will,  to  the  utmost  of  your  ability, 

keep  the  persons  sworn  as  jurors  on  this  trial,  in  some  private  and 
convenient  place,  without  meat  or  drink,  except  such  as  shall  be 
ordered  by  me ;  that  you  will  not  su£fer  any  communication,  orally 
or  otherwise,  to  be  made  to  them ;  that  you  will  not  communicate 
with  them  yourself  orally  or  otherwise,  unless  by  my  order,  or  to 
ask  them  if  they  have  agreed  on  their  verdict,  until  they  shall  be 
discharged ;  and  that  yoit  will  not,  before  they  render  their  verdict, 
communicate  to  any  person  the  state  of  their  deliberations,  or  the 
verdict  they  have  agreed  on. 

When  the  jury  withdraw,  they  may  take  with  them  letters 
patent,  deeds  under  seal,  and  exemplifications  of  depositions  in 
equity,  if  the  witnesses  be  dead ;  and  with  the  assent  of  the  parties, 
they  may  take  with  them  books  or  writings,  not  under  seal.  But 
they  cannot  take  with  them  evidence  which  has  not  been  shown 
to  the  court ;  and  if  the  party,  for  whom  the  verdict  is  afterwards 
given,  deliver  such  evidence  to  the  jury,  it  will  avmd  the  verdict, 
(unless  the  jury  do  not  look  at  it — 3  John^  252) ;  but  if  delivered 
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by  the  opposite  party,  or  prodaced  by  one  of  the  jurors  without 
baTing  received  it  from  the  parties,  it  will  not  In  courts  of  record, 
the  court  will  not  permit  the  jury  after  they  have  retired,  to  see  a 
treatise  on  the  law  of  the  subject,  even  with  consent  of  the  parties. 
— 3  C,  <t  P^  310.  This  is  because,  in  those  courts,  the  jury  arc 
to  receive  the  law  from  the  Judge ;  but  in  Justice^s  courts,  the  jury 
being  judges  of  the  law,  this  rule  would  seem  to  be  inapplicable  to 
juries  in  those  courts. 

If  the  jury,  after  they  have  left  the  court,  eicamine  witnesses,  even 
to  the  same  points  to  which  the  same  witnesses  were  before  exam- 
ined in  court,  it  will  avoid  the  verdict— -Oo.  El^  411,  412 — ^unless 
by  consent  of  parties — 12  John^  384 — ^but  they  may  return  into 
court  on  leave  being  granted  by  the  Justice,  on  application  for  that 
purpose — 7  Ih^  32 — to  hear  evidence  as  to  any  matter  of  which 
they  are  in  doubt — 6  Ih^  68 — or  to  ask  any  question  of  the  court ; 
in  which  case  the  parties  must  be  present,  or  at  least  have  notice. — 
7  Ih^  32 ;  10  7^.,  239.  Nor  can  the  Justice  go  to  the  jury  room 
while  they  are  deliberating  and  give  them  instructions,  without  the 
express  consent  of  the  parties.  It  is  not  enough  that  they  know  he 
is  going  and  do  not  object — 13  Ihid^  487;  4  DeniOy  115.  But 
when  in  such  a  case,  the  jury  merely  asked  the  Justice,  if  they 
could  add  anything  to  the  plaintiff's  demand,  who  answered  no^  it 
was  not  deemed  sufficient  to  set  aside  the  judgment — 5  Ih^  111. 
Queref 

After  the  jury  have  retired,  it  is  their  duty  to  continue  together 
until  they  return  into  court,  without  having  any  communication 
with  any  person,  either  on  the  subject  of  the  case  or  any  other. 
As  a  general  rule,  the  mere  separation  of  a  jury  after  they  have 
agreed  upon  their  verdict,  unless  there  be  some  suspicion,  (and  the 
slightest  is  sufficient,)  will  not  prejudice  the  verdict — 2  Cow^  689 ;  4 
jUfi^  26 — but  if  they  eat  or  drink  at  the  expense  of  the  party  for 
whom  they  find  a  verdict,  it  avoids  the  verdict — Co.  Lit^j  277  ;  4 
B.  4k  Adol.^  681 ;  Chrah.  Pr,^  314.  Where  a  juror,  after  the  cause 
was  committed  to  the  jury,  drank  brandy,  though  in  a  trifling 
quantity,  and  as  he  stated,  to  cure  the  diarrhoea,  the  court  set  aside 
tiie  verdict — 7  Cotr.,  662.  But  in  a  recent  case,  where  the  jury 
during  the  trial  of  a  civil  cause,  were  allowed  to  separate,  and  one 
of  them  drank  spirituous  liquors,  it  was  held  not  to  be  a  ground  for 
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settings  aside  the  verdict,  it  not  appearing  that  in  so  doing  he  vio- 
lated any  express  direction  of  the  court,  and  there  being  no  proof 
that  he  drank  to  excess,  or  upon  the  invitation,  Or  at  the  expense 
of  either  of  the  parties.  It  was  also  held  that  an  irregolarity  of  the 
juror  -which  would  subject  him  to  censure,  whether  in  drinking 
spirituous  liquors,  separating  from  his  fellows,  or  the  like,  should 
not  overturn  the  verdict,  unless  there  be  some  reason  to  suspect 
that  the  irregularity  may  have  had  an  influence  on  the  final  result 
of  the  cause. — 1  iJt//,  207.  It  is  irregular  for  a  jury,  each  to  put 
down  a  sum  which  they  find  for  the  party,  add  the  sums  together, 
divide  by  the  number  of  jurors,  and  adopt  the  quotient  as  their 
verdict — 1  Cow^  238 — ^but  if  the  course  be  adopted  merely  for  the 
sake  of  arriving  at  a  reasonable  measure  of  damages,  without  bind- 
ing the  jurors  by  the  result,  it  is  no  objection  to  the  verdict—- 4 
John^  487.  So,  where  the  jury  left  it  to  lot  whether  the  verdict 
should  be  for  the  plaintiff  or  the  defendant,  and  the  lot  eventuated 
in  favor  of  the  defendant,  and  the  jury  found  accordingly,  the  ver- 
dict was  set  aside. — 10  Wend^  595. 

When  the  jurors  have  agreed  upon  their  verdict,  they  shall  de- 
liver the  same  to  the  Justice  publicly,  and  thereupon  the  Justice 
shall  enter  the  same  in  his  docket,  and  render  judgment  thereon. — 
C.  Z.,  Sec,  8773. 

When  the  jury  return  to  the  court,  the  Justice  should  call  over 
their  names  to  ascertain  if  they  are  all  present.  The  plaintiff  also 
should  be  called,  and  if  not  present,  the  jury  will  be  discharged  and 
judgment  of  nonsuit  entered.  He  should  then  ask  the  jury  if  they 
have  agreed  upon  their  verdict,  and  whether  they  find  for  the 
plaintiff  or  defendant.  The  foreman  of  the  jury  then  delivers  the 
verdict  and  it  is  recorded.  After  noting  the  verdict,  the  Justice 
says,  ^^  Listen  to  your  verdict  as  the  court  has  recorded  it.  You 
say  you  find,  <fec.,  (as  the  verdict  is,)  and  so  say  you  all."  The 
verdict  must  be  general  for  plaintiff  or  defendant;  it  cannot  be 
special.  As  to  verdict  in  trespass  on  lands  under  the  statute,  see 
post  Ch.  10. 

The  verdict  is  not  final  until  it  is  recorded.  Until  then  the  jury 
may  correct  it ;  they  may  be  polled  by  either  party,  (although  a 
sealed  verdict — 3  Jokn,^  255  ;  6  Ihid^  68,)  and  any  of  the  jurors 
may  disagrco  to  the  verdict;  and  the  Justice  may,  of  his  own 
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accord,  send  the  jury  back  to  reconsider  their  verdict. — 7  John^  33. 
The  latter  coarse  is,  howeverj  unusual;  adopted  only  when  the 
verdict  is  most  manifestly  wrong. 

No  court  can  be  opened  or  transact  any  business  on  the  first  day 
of  the  week,  unless  it  be  for  the  purpose  of  instructing  or  discharg- 
ing a  jury,  or  of  receiving  a  verdict. — G.  i/.,  Sec,  4069. 

A  verdict  may  be  received  on  Sunday,  but  judgment  should  not 
be  entered  until  Monday. — 15  Jokn^  119.  In  the  case  of  a  trial 
commenced  on  Saturday,  and  not  completed  by  midnight,  the 
proper  course  would  be  to  adjourn  the  cause  to  a  suitable  time  on 
Monday,  and  then  go  on  with  the  trial  the  same  as  on  an  adjourn- 
ment from  necessity  from  one  day  to  the  next. — Edw,  Treat^y  \st 
ed.j  91. 

The  verdict  must,  in  all  cases,  be  general  for  the  plaintiff  or 
defendant ;  the  jury  cannot  find  a  special  verdict,  that  is,  find  the 
&cts  of  the  case  specially,  leaving  to  the  court  the  application  of 
the  law  to  the  facts  thus  found. — 13  John,,  249. 

Whenever  a  Justice  shall  be  satisfied  that  a  jury  sworn  in  any 
cause  before  him,  cannot  agree  on  their  verdict,  after  having  been 
out  a  reasonable  time,  he  may  discharge  them,  and  thereupon  a  new 
jury  shall  be  selected  and  summoned  as  hereinbefore  directed, 
within  forty-eight  hours,  unless  the  parties  agree  upon  a  longer 
time,  or  consent  that  the  Justice  may  render  judgment  on  the  evi- 
dence already  before  him,  which,  in  such  case,  he  may  do. — (7.  Z., 
Sec.  Bin. 

The  question  as  to  the  time  of  discharging  a  jury,  is  one  which 
rests  in  the  sound  discretion  of  the  court.  ^^  Juries  should  not," 
says  Chief  Justice  Savage,  ^  be  discharged  because  upon  the  first 
comparing  of  opinions  there  happens  to  be  a  disagreement.  Tem- 
perate discussion  may  produce  unanimity,  and  time  should  be 
allowed  for  that  purpose ;  but  when  such  time  has  been  allowed, 
and  the  court  become  satisfied  that  there  is  no  reasonable  prospect 
of  an  i^eement  by  further  discussion,  it  then  becomes  their  duty 
to  discharge." — 13  Wend.,  56. 


CHAPTER  X. 


OF  EVIDENCK 


1.  Of  written  Evidence. 

2.  Of  the  Evidence  of  Witnesses. 

3.  Of  Depositions. 

Written  evidence  is  considered  of  a  higher  nature  than  parol 
testimony.  I^  therefore,  a  contract  has  been  reduced  to  writing, 
that  writing  must  be  produced,  as  the  best  evidence  to  prove  it. 
And  it  is  a  general  rule,  that  when  written  evidence  of  a  fact  eidsts, 
all  parol  evidence  of  it  is  excluded.  The  writing  must  bo  produced, 
or  its  absence  accounted  for. — 2  Denioj  637.  Whenever  it  ap- 
pears, either  on  the  direct  or  cross-examination,  that  a  writing  exists 
with  regard  to  a  transaction,  which  the  law  regards  as  the  best 
evidence,  it  must  be  produced,  or  its  absence  accounted  for. — Ib^ 
638 — and  the  writing  proved.  K  this  is  not  done,  all  inferior  evi- 
dence that  may  have  been  given,  will  be  stricken  out  and  disre- 
garded.— lb, 

1.  Of  written  evidence — Statutes. — The  courts  take  judicial  notice 
of  the  civil  divisions  of  the  state  by  statute. — 7  Cow^  429. 

Public  statutes  are  those  which  concern  all  officers  in  general ; 
acts  concerning  trade  in  general,  or  any  specific  trade ;  acts  con- 
cerning all  persons  generally.  Private  acts  are  those  of  which  the 
court  will  not  take  notice  without  pleading ;  such  as  concern  only 
a  particular  species  or  person ;  as  acts  relating  to  any  particular 
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place,  or  to  several  particular  places,  or  one  of  several  particular 
counties.  Private  statutes  may  be  rendered  public  bj  being  so 
declared. — 9  Bac,  Ah^  230.  Acts  of  incorporation  are  made  public 
acts. — C,  L^  Sec,  2,  (18). 

The  printed  copies  of  all  statutes,  acts  and  resolves  of  this  state, 
whether  of  a  public  or  private  nature,  which  shall  be  published 
under  the  authority  of  the  government,  shall  be  admitted  as  suflB- 
cient  evidence  thereof  in  all  courts,  and  in  all  proceedings  within 
this  state. — C.  X.,  Sec.  4314. 

Printed  copies  of  the  statute  laws,  and  resolves  of  any  other  of 
the  United  States,  or  of  any  territory  thereof,  if  purporting  to  be 
published  under  the  authority  of  the  respective  governments,  or  if 
commonly  admitted  and  used  as  evidence  in  their  courts,  shall  be 
admitted  in  all  courts,  and  in  all  proceedings  within  this  state,  as 
prima  facte  evidence  of  such  laws  and  resolves. — lb..  Sec.  4316. 

The  statute  laws  of  a  foreign  coxmtry  may  also  be  proved  by  an 
exemplification,  under  the  seal  of  the  state,  or  by  a  sworn  copy. — 
2  Wend.,  411.  The  statute  laws  of  other  states  must  be  proved  by 
copies,  authenticated  in  some  mode  recognized  by  law.  Parol 
evidence  of  the  contents  of  a  written  document  cannot  be  received 
except  when  the  original  is  lost  or  destroyed.  That  the  document 
belongs  in  a  public  office,  and  cannot  be  removed,  does  not  vary 
the  rule  in  this  particular. — The  People  vs.  Lambert,  6  Mick. 

Common  Law. — ^The  unwritten  or  common  law  of  any  other  of 
the  United  States,  or  of  any  territory  thereof,  or  of  any  foreign 
state  or  country,  may  be  proved  as  facts  by  parol  evidence ;  and  the 
books  of  reports  of  cases  adjudged  in  their  courts,  may  also  be 
admitted  as  evidence  of  such  law. — Ih.,  Sec.  4316.  The  laws  of  a 
foreign  country,  on  a  given  subject,  may  be  proved  by  any  person 
who  (though  not  a  lawyer  or  a  person,  who  by  reason  of  his  having 
filled  any  public  office  may  be  presumed  to  be  acquainted  with  the 
law,)  is,  or  has  been,  in  a  position  to  render  it  probable  that  he 
would  make  himself  acquainted  with  it — 8  M.  G.  4&  Scott,  812. 

Affidavits. — In  cases  where  by  law  the  affidavit  of  any  person 

residing  in  another  state  of  the  United  States,  or  in  any  foreign. 

country,  is  required,  or  may  be  received  in  judicial  proceedings  in 

this  state,  to  entitle  the  same  to  be  read,  it  must  be  autheuticated 

as  follows : 
15 
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1.  It  most  be  certified  by  some  judge  of  a  comi  having  a  seal,  to 
have  been  taken  and  subscribed  before  hioo,  8p>ecifying  the  time 
and  place  where  taken  : 

2.  The  genuineness  of  the  signature  of  such  judge,  the  existence 
of  the  court,  and  the  fiict  that  such  judge  is  a  member  thereof 
must  be  certified  hj  the  clerk  of  the  court,  under  the  seal  there- 
of:  or, 

3.  If  such  affidavit  be  taken  in  any  other  of  the  United  States  or 
any  territory  thereof^  it  may  be  taken  before  a  commissioner  duly 
appointed  and  conmiissioned  by  the  governor  of  this  state  to  take 
affidavits  to  be  used  therein. — C,  L^  Sec.  4259. 

Records  of  Courts, — ^The  records  and  judicial  proceedings  of  any 
court  in  a  foreign  country,  shall  be  admitted  in  evidence  in  the 
courts  of  this  state,  upon  being  authenticated,  as  follows : 

1.  By  the  attestation  of  the  clerk  of  such  court,  with  the  seal  of 
such  court  annexed,  or  of  the  officers  in  whose  custody  such  records 
are  legally  kept,  with  the  seal  of  his  office  annexed : 

2.  By  a  certificate  of  the  Chief  Justice  or  presiding  magistrate 
of  such  court,  that  the  person  attesting  such  record  is  the  clerk  of 
the  court,  or  that  he  is  the  officer  in  whose  custody  such  record  is 
required  by  law  to  be  kept ;  and  in  either  case,  that  the  signature 
of  such  person  is  genuine  :  and 

3.  By  the  certificate  of  the  officer  of  the  government  under 
whose  authority  such  court  is  held,  having  the  custody  of  the  great 
or  principal  seal  of  such  government,  purporting  that  such  court 
is  duly  constituted,  specifying  generally  the  nature  of  its  jurisdic- 
tion, verifying  the  seal  of  the  court,  or  of  the  officer  having  the 
custody  of  such  record,  and  the  signature  of  the  Chief  Justice  or 
presiding  magistrate. — ^7^.,  Sec.  4260. 

Copies  of  such  records  and  proceedings,  in  the  courts  of  a  foreign 
country,  may  also  be  admitted  in  evidence,  upon  due  proo^ 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with 
the  original,  and  is  an  exact  copy  of  the  whole  of  such  original : 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the 
court,  or  other  officer  legally  having  charge  of  the  same  :  and 

3.  That  such  copy  is  duly  attested  by  a  seal,  which  shall  be 
proved  to  be  the  seal  of  the  court  in  which  such  record  or  proceed- 
ing shall  be.— 7^.,  Sec.  4261. 
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The  preceding  sections  shall  not  prevent  the  proof  of  any  record 
or  judicial  proceeding  of  the  courts  of  any  foreign  country,  accord- 
ing to  the  rules  of  the  common  law,  in  any  other  manner  than  that 
herein  directed,  nor  shall  they  be  construed  as  declaring  the  effect 
of  any  record  or  judicial  proceeding  authenticated  as  therein  pre- 
scribed.— Ib^  Sec.  4262. 

The  journal  of  the  circuit  court  in  this  state,  in  which  its  judg- 
ments and  all  its  proceedings  are  entered,  and  signed  by  the  court, 
is  sufficient  evidence  of  a  judgment  The  journal  entry  or  judg- 
ment, together  with  aU  other  interlocutory  judgments,  or  orders, 
with  the  pleadings  in  the  cause,  constitute  the  record ;  as  well 
since  the  revised  statutes,  as  in  causes  before  where  no  judgment 
record  was  made  up. — 1  Mann^j  56. 

Probate  Records, — Each  judge  of  probate  shall  keep  a  true  and 
fiiir  record  of  each  order,  sentence  and  decree  of  the  court,  and  of 
all  wilb  proved  therein,  with  the  probate  thereof  of  all  letters  tes- 
tamentary and  of  administration,  and  of  all  other  things  proper  to 
be  recorded ;  and,  on  the  legal  fees  being  paid,  shall  give  true 
copies  of  the  files,  records  and  proceedings  of  the  court,  certified  by 
him  under  the  seal  of  such  court — C.  Z.,  Sec,  8608. 

All  copies  so  attested,  sl^all  be  legal  evidence  in  all  the  courts  of 
law  and  equity  in  this  state;  and  certificates  of  probate  of  ad- 
ministration or  of  guardianship,  attested  by  the  judge  of  probate, 
may  be  given  in  evidence,  and  have  the  same  effect  as  any  probate, 
letter  of  administration,  or  letter  testamentary  or  of  guardianship, 
made  out  in  due  form  of  law. — 75.,  Sec,  8609. 

Jtutice^s  Courts. — A  transcript  from  the  docket  of  any  Justice  of 
the  peace,  of  any  judgment  had  before  him ;  of  the  proceedings  in 
the  cause  previous  to  such  judgment;  of  the  execution  issued 
thereon,  if  any,  and  of  the  return  to  such  execution,  if  any ;  when 
certified  by  the  Justice  having  control  of  such  docket,  shall  be  evi- 
dence to  prove  the  fiicts  stated  in  such  transcript — C.  Z.,  Sec.  3898. 
This  transcript  would  be  insufficient,  if  it  be  a  transcript  of  the 
judgment  merely.  It  must  appear  by  it  that  the  Justice  had  juris- 
diction of  the  person  and  of  the  subject  matter,  or  it  will  not  be 
competent  evidence. — 5  Wend.,  293.  Such  transcript,  duly  certi- 
fied, is  evidence  in  all  cases,  even  in  actions  against  the  Justice. — 
Ibidj  393 ;  7  Cow,,  313.    It  would  not,  however,  be  evidence,  un- 
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less  tk  judgment  had  been  rendered. — 1  Cow^  115.  It  must  appear 
from  the  transcript,  that  the  process  was  properly  served,  or  that 
the  defendant  appeared,  or  it  will  not  be  evidence  that  the  Jostice 
had  jarisdiction.  Where  the  entry  as  to  the  service  of  the  snmmons 
was  thus :  Sept,  1 ;  Sums,  2  pers.  hy  S.  B.  Ward  Const,  Plff.  ap- 
pears ;  the  court  said :  ^  It  cannot  be  maintained  that  this  entry 
furnishes  any  evidence  of  the  service  of  a  summons.  There  are, 
not  only,  no  words  that  can  be  so  read,  but  there  are  no  abbrevia- 
tions which,  by  filling  up,  would  bear  such  a  construction  upon  the 
most  liberal  intendment  in  fevor  of  the  docket." — 7  Barh^  457. 
The  docket  of  the  Justice,  or  a  transcript  of  the  proceedings  in  a 
suit,  in  which  the  jurisdiction  of  the  cause  and  of  the  person  of  the 
defendant  appears,  is  conclusive  evidence. — 6  Barh^  621. 

Whenever  it  shall  become  necessary  in  any  action  or  other  pro- 
ceeding before  a  Justice  of  the  peace,  to  give  evidence  of  a  judg- 
ment or  other  proceeding  had  before  him,  the  original  entry  of  such 
judgment,  or  a  transcript  thereof^  certified  by  him,  shall  be  good 
evidence  thereof  before  such  Justice. — C.  L^  Sec,  3892. 

The  docket  of  a  Justice,  is  evidence  of  itself,  when  the  cause,  in 
which  it  is  introduced,  is  before  himself;  in  the  same  manner  as  an 
original  record  would  be  in  a  court  to  which  it  belongs. — 5  Hilly 
431.  In  such  a  case,  no  evidence  is  necessary  of  the  &ct  that  he 
was  a  Justice  at  the  time,  and  that  the  docket  produced  by  him  is 
his  docket. — 1  Denio,  432. 

The  proceedings  in  any  cause  or  matter,  had  before  a  Justice, 
may  also  be  proved  by  the  oath  of  the  Justice ;  and  in  case  of  the 
death  or  absence  of  the  Justice,  they  may  be  proved  by  producing 
the  original  minutes  of  such  proceedings,  entered  in  a  book  kept 
by  such  Justice  accompanied  by  proof  of  his  handwriting,  or  they 
may  be  proved  by  producing  copies  of  such  minutes,  sworn  to  by 
a  competent  witness,  as  having  been  compared  by  him  with  the 
original  entries,  with  proof  that  such  entries  were  in  the  hand- 
writing of  the  Justice. — C.  L.,  Sec,  3894.  The  Justice  cannot  give 
parol  evidence  of  the  contents  of  his  docket ;  the  docket  must  be 
produced,  and  verified  by  the  oath  of  the  Justice. — 10  Wend,,  525, 

The  official  certificate  of  any  Justice  of  the  peace  within  any 
other  state  of  the  United  States,  of  the  proceedings  and  judgment 
in  any  case  before  him  as  such  Justice,  with  the  certificate  of  the 
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clerk  of  any  court  of  record  in  tlie  county  or  district  in  wbich  such 
Justice  has  executed  his  office,  attested  by  his  official  seal,  setting 
forth  that  the  signature  to  the  certificate  of  the  Justice  is  genuine, 
and  that  he  was  such  Justice  at  the  date  of  such  proceedings  and 
judgment,  shall  be  sufficient  evidence  of  such  proceedings  and 
judgment. — C.  L^  Sec,  4313.  The  remarks  above  as  to  the  suffi- 
ciency of  the  transcript  of  a  judgment  rendered  by  a  Justice  in  this 
l^tate,  are  equally  applicable  to  a  certificate  of  a  judgment  rendered 
in  another  state.  The  statute  giving  authority  to  the  Justice  in 
another  state  to  act,  must  be  produced  and  proved ;  for  unless  it 
appear  that  the  subject  matter  of  the  suit  was  within  his  jurisdic- 
tion, and  the  proceedings  in  the  cause  conformable  to  the  statute, 
the  proceedings  would  be  illegal. — 3  Wend.,  367.  The  seal  of  the 
clerk  must  be  an  actual  seal ;  the  impression  of  the  seal  upon  paper 
only  will  not  be  sufficient. — 1  Denio,  376. 

Patents  for  Land, — ^The  Register  of  Deeds  in  the  several  coun" 
ties  of  this  st-ate,  are  required  to  receive  for  record,  and  record  all 
patents  for  land  from  the  United  States  in  the  same  manner  as  by 
the  existing  law  he  is  required  to  receive  and  record  deeds  and 
conveyances. — C.  A,  Sec.  2764. 

The  record  of  a  patent  recorded  in  the  Register's  office,  or  a 
transcript  of  such  record  certified  by  the  Register  in  whose  office 
the  same  may  be  recorded  under  his  hand,  may  be  read  in  evidence 
in  any  court  in  this  state,  without  further  proof  thereof. — lb,,  Sec, 
2765. 

Deeds,  Jkc,  recorded. — All  conveyances  and  other  instruments 
authorized  by  law  to  be  recorded,  and  which  shall  be  acknowledged 
or  proved  as  provided  in  this  chapter,  and  if  the  same  shall  have  been 
recorded,  the  record,  or  a  transcript  of  the  record,  certified  by  the 
register  in  whose  office  the  same  may  have  been  recorded,  may  be 
read  in  evidence  in  any  court  within  this  state  without  further 
proof  thereof;  but  the  eff'ect  of  such  evidence  may  be  rebutted  by 
competent  testimony. — C.  Z.,  Sec.  2750.  The  certificate  of  the 
acknowledgment, of  a  deed,  if  regular  on  its  face,  is  received  with- 
out proof  of  the  official  character  of  the  officer  granting  it,  of  his 
signature,  or  that  it  was  granted  within  the  jurisdiction  where  he 
was  authorized  to  act. — 24  Wend.,  87.  The  rule  is  the  same  when 
the  conveyance  is  executed  without  the  state. — See  1  Mich.,  308. 
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The  term  **  conveyance  ^  embraces  eyeiy  instrament  in  writing, 
by  which  any  estate  or  interest  in  real  estate  is  created,  aliened, 
mortgaged  or  assigned ;  or  by  which  the  title  to  any  real  estate 
may  be  affected  in  law  or  equity,  except  wills,  leases  for  a  term  not 
exceeding  three  years,  and  executory  contracts  for  the  sale  or  par- 
chase  of  lands. — C»  L^  Sec.  2754. 

The  preceding  section  does  not  extend  to  a  letter  of  attorney,  or 
other  instrament  containing  a  power  to  convey  lands  as  agent  or 
attorney  for  the  owner  of  snch  lands ;  but  every  such  letter  or  in- 
strament, and  every  executory  contract  for  the  sale  or  purchase  of 
lands,  when  acknowledged  or  proved  in  the  manner  prescribed  in 
this  chapter,  may  be  recorded  in  the  r^stry  of  deeds  of  any  coanty 
in  which  the  lands  to  which  sach  power  or  contract  relates,  may 
be  situated ;  and  when  so  acknowledged  or  proved,  and  the  record 
thereof  when  recorded,  or  a  transcript  of  suck  record  duly  certi- 
fied, may  be  read  in  evidence  in  the  same  manner,  and  with  the 
like  effect,  as  a  conveyance  recorded  in  such  county. — Tb^  See. 
2155. 

Every  written  instrument,  except  promissory  notes  and  bills  of 
exchange,  and  except  the  last  wills  of  deceased  persons,  may  be 
proved,  or  acknowledged  in  the  manner  provided  by  law,  for  taking 
the  proof  or  acknowledgment  of  conveyances  of  real  estate,  and  the 
certificate  of  the  proper  officer  endorsed  thereon,  shall  entitle  such 
instrument  to  be  received  in  evidence  on  the  trial  of  any  action, 
with  the  same  effect  and  in  the  same  manner,  as  if  such  instrument 
were  a  conveyance  of  real  estate. — C.  L^  Sec.  4310. 

As  to  the  proof  of  instruments  under  seal,  not  proved  or  ac^ 
knowledged,  infra.  The  rule  is  the  same  in  respect  to  writings 
not  under  seal.  When  there  is  no  subscribing  witness,  the  hand- 
writing of  the  party  must  be  proved,  or  his  admission  that  he  exe- 
cuted it. 

Copies  of  Papers. — Copies  of  all  papers,  records,  entries,  and 
documents,  required  by  law  to  be  filed  by  any  public  oficer  in  his 
office,  or  to  be  entered  or  recorded  therein,  and  duly  filed, 
entered  or  recorded  according  to  law,  certified  by  such  officer 
to  be  a  true  transcript  compared  by  him  with  the  original 
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in  his  office,  shall  be  evidence  in  all  courts  and  proceedings  in  like 
manner  as  the  original  would  be  if  produced. — C,  L^  Sec,  4311. 

Certificates, — ^Whenever  any  officer  to  whom  the  legal  custody 
of  any  paper,  document  or  record  shall  belong,  shall  certify  that  he 
has  made  diligent  examination  in  his  office  for  such  paper,  docu- 
ment or  record,  and  that  it  cannot  be  found,  such  certificate  shall 
be  presumptive  evidence  of  the  facts  so  certified^  in  all  causes,  mat- 
ters and  proceedings,  in  the  same  manner  and  with  the  like  effect 
as  if  such  officer  had  personally  testified  to  the  same  in  court,  or 
before  the  officer,  before  whom  such  cause,  matter  or  proceeding 
may  be  pending. — Ih^  Sec,  4312. 

In  case  of  the  loss  of  an  original  patent  for  United  States  lands, 
a  copy  from  the  records  of  the  General  Land  Office  of  the  United 
States,  certified  by  the  commissioner,  make  the  seal  of  the  office 
to  be  a  true  and  literal  exemplification  of  the  patent  records,  is 
admissible  without  further  proof.  Such  cases  are  governed  by  the 
laws  of  the  United  Stat^  and  the  practice  of  the  different  de- 
partments.—4  Mich^j  140,  160. 

Certificates  of  the  purchase  of  public  lands,  signed  by  the  Re- 
ceiver, shall  be  evidence  in  any  court  in  this  territory  (state); 
that  the  possession  of  the  land  described  in  said  certificate  or  cer- 
tificates, is  in  the  person  or  persons,  his,  her,  or  their  heirs  or  as- 
signs, holding  said  certificate  or  certificates,  as  against  any  person 
or  persons,  not  having  a  better  title  to  such  lands  than  actual 
possession. — C.  Z.,  Sec,  4332. 

Certificates  of  purchase  of  university  and  school  lands,  issued 
pursuant  to  the  provisions  of  law,  shall  entitle  the  purchaser  to 
the  possession  of  the  lands  therein  described,  and  shall  be  suffi- 
cient evidence  of  title  to  enable  the  purchaser,  his  heirs  or  as- 
signs, to  maintain  actions  of  trespass  for  injuries  done  to  the  same, 
or  ejectment,  or  any  other  proper  action  or  proceeding  to  reco- 
ver possession  thereof,  unless  such  certificate  ^hall  have  become 
void  by  forfeiture ;  and  all  certificates  of  purchase  in  force,  may 
be  recorded  in  the  same  manner  that  deeds  of  conveyance  are 
authorized  to  be  recorded. — C.  Z.,  Sec.  2461. 

The  certificate  of  a  justice  of  a  conviction  for  a  criminal  of- 
fence, made  and  filed  under  the  provisions  of  the  ninety  fourth 
chapter  of  the  revised  statutes,  or  a  duly  certified  copy  thereof 
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is  eridence  of  the  fiuste  therein  contamed. — C,  L^  Ste.  3951.  Hie 
record  made  by  the  school  director,  shall  be  piima  fisicie  evidence 
of  the  &cts  therein  set  forth,  and  of  the  legality  of  all  proceed- 
ings in  the  organization  of  the  district  prior  to  the  first  district 
meeting;  bat  nothing  in  this  section  contained  shall  be  so  con- 
strued as  to  impair  the  effect  of  the  record  kept  by  the  school 
inspectors,  as  evidence. — C.  L^  Sec,  2252. 

The  record  of  the  certificate  of  incorporation  of  a  religions  so- 
ciety— (7.  L^  Sec$.  2013,  2014 — ^is  not  evidence  of  the  iad  of 
incorporation ;  the  certificate  itself  must  be  produced,  or  its  non- 
production  accounted  for. — 1  Wend^  877. 

The  certificate  of  a  notary  public,  under  his  hand  and  seal  of 
office,  of  official  acts  done  by  him  as  such  notary,  are  recdved 
as  presumptive  evidence  of  the  £acts  contained  in  such  certificate; 
but  it  is  not  evidence  of  non-acceptance  or  non-payment  in  any 
case  in  which  the  defendant  shall  annex  to  his  plea,  an  affidavit 
denying  the  hct  of  having  received  such  notice. — C,L^  See.  461. 
Nor  will  it  be  received  as  evidence,  in  an  action  by  a  bank  on  a 
note,  to  prove  presentment,  ^c..,  when  the  notary  was  at  the  time 
of  giving  the  certificate,  a  stockholder  of  the  bank. — ^21  Wend^t 
119. 

The  original  certificates  and  record  of  marriages  made  by  the 
minister  or  Justice,  and  the  record  thereof  made  by  the  county 
clerk,  or  a  copy  of  such  duly  certified  by  such  clerk,  shall  be  re- 
ceived as  presumptive  evidence  of  the  £act  of  such  marriage. — 
C.  Z.,  Sec.  3221. 

Whenever  a  certified  copy  of  any  affidavit^  record,  document  or 
paper,  is  declared  by  law  to  be  evidence,  such  copy  shall  be  certi- 
fied by  the  clerk  or  officer  in  whose  custody  the  same  is  by  law 
required  to  be,  to  have  been  compared  by  him  with  the  original, 
and  to  be  a  correct  transcript  therefrom,  and  of  the  whole  of  such 
original ;  and  if  such  officer  have  an  official  seal  by  law,  such  cer- 
tificate shall  be  attested  by  such  seal ;  and  if  the  certificate  be  given 
by  the  clerk  of  any  county,  in  his  official  character  as  such  clerk, 
it  shall  be  attested  by  the  seal  of  the  court  of  which  he  is  clerk.— 
lb.,  Sec.  4308. 

But  the  preceding  section  shall  not  be  construed  to  require  the 
affixing  of  the  seal  of  any  court  to  any  certified  copy  of  any  rule  or 
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order  made  by  such  court,  or  of  any  paper  filed  therein,  when  such, 
copy  is  used  in  the  same  court,  or  before  any  officer  thereof;  nor 
to  require  the  seal  of  the  supreme  court  to  be  affixed  to  a  certified 
copy  of  any  rule  or  order  of  that  court,  when  used  in  any  circuit 
court — Ih^  Sec.  4809. 

Almanac. — ^The  almanac  is  admissible,  as  evidence,  and  by  it  any 
particular  day  may  be  proved. — Cro.Miz.,  226,  227. 

jPoU  Books. — ^The  poll  books  at  an  election  are  evidence. — 1 
Sira.,  1048 ;  8  Ad.  d  Ml.,  635. 

Post-mark. — A  post-mark  on  a  letter  has  been  admitted  as  evi- 
dence of  the  date  of  sending  it — 5  Bing.,  229 ;  R,  <t  i?.,  264 ;  and 
as  proof  of  the  receipt  of  its  contents.~2  Camp.,  620  \  seelQMd;  IF., 
124.  But  it  may  be  contradicted  by  parol  evidence  of  its  real  date 
of  posting. — 7  M.  <k  W.,  616.  But  a  mark  of  double  postage  on  a 
letter,  is  not  of  itself  evidence  that  the  letter  contained  an  enclo- 
sure.— B.  <k  B.y  264. 

Account  Books. — ^In  the  admission  of  books  of  account  of  a  party 
as  evidence,  the  courts  of  this  state,  it  is  believed,  have  followed 
the  law  as  laid  down  in  Voshurgh  vs.  Thayer,  (12  John.,  461.) 
Thayer  sued  Yosburgh,  in  a  Justice's  court  for  butcher's  meat  fur- 
nished by  him  to  Yosburgh  and  his  family.  Thayer  proved,  1st, 
That  he  had  been  in  the  daily  practice  of  supplying  them  with 
meat  during  the  period  that  he  claimed  payment.  2d.  He  proved 
by  some  of  those  who  had  dealt  with  him,  that  he  kept  just  and 
honest  accounts.  3d.  That  he  had  no  clerk.  He  then  oflfered  his 
books  of  account  in  evidence,  which  were  objected  to  but  admitted. 
The  court  affirmed  the  judgment.  They  are  not  evidence  in  the 
case  of  a  single  charge,  because  there  exists,  in  such  case,  no  regu- 
lar dealings. — Ihid.,  4  Denio,  354. 

As  to  such  entries  as  were  made  by  a  clerk,  he  must  be  called 
to  prove  them  ;  and  it  would  seem  that  in  all  cases  where  the  charge 
may  be  proved  by  a  third  person,  the  book  of  account  could  not  be 
evidence ;  as  if  the  charge  is  for  work  done  by  plaintiffs  servant,  or 
goods  delivered  to  a  third  person  on  account  of  the  vendee,  or  on 
written  orders. — C.  <k  H.^s  Notes  to  Phil.  Ev.,  694-5. 

The  subject  matter  of  the  book  account  must  be  for  articles  of 
property  sold  and  delivered,  services  performed,  and  the  use  of  any 
thing  hired  and  returned,  as  the  use  of  horses,  oxen,  &c. — Swiff s 
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Sv^  83 — sucli  articles  as  are  nsnally  charged  on  book — PAd^  81. 
The  right  to  charge  most  exist  at  the  time  of  delivering  the  articles, 
and  arise  in  consequence  qf  such  deliyery. — Tlndj  83. 

But  charges  for  matters  not  usually  charged  on  boolcs,  as  for  not 
receiving  goods  pursuant  to  an  agreement — Ihid^  84 — or  for  money 
lent — 8  John^  211 — or  for  money  paid— 4  M<us^  456— or  a  mere 
right  of  action,  as  the  claim  for  damages  for  a  tort,  or  breach 
of  contract  for  land,  or  the  rent  of  land,  are  not  admissible. — 1 
Swiff s  Dig^  682. 

Books,  to  be  admitted  in  evidence,  must  appear  to  contain  the 
first  entries,  or  charges  of  the  party  made  at  or  near  the  time  of  the 
transaction  to  be  proved ;  and  when  the  contrary  is  discovered 
from  the  face  of  the  book,  or  comes  out  on  examination  of  the 
party,  they  ought  to  be  rejected  as  incompetent  evidence. — SvnfCn 
Ev^  86  ;  4  M<U9^  466. 

It  is  no  objection  that  the  book  is  kept  in  the  ledger  form,  that 
is,  having  a  separate  page  for  the  account  of  each  person ;  nor  that 
the  charges  were  all  made  upon  a  slate  at  the  respective  dates,  and 
were  duly  transcribed  into  the  book. — 13  M<U8^  427. 

The  entries  must  be  in  the  book  of  the  party,  kept  by  him  for 
the  purpose  of  his  daily  accounts,  generally,  with  all  those  persons 
who  may  have  dealings  with  him,  and  must  be  made  in  conformity 
to  his  prevalent  manner  of  keeping  the  book,  and  in  a  regular  course 
with  other  charges. 

To  entitle  the  accounts  to  credit,  the  entries  should  be  made  with 
out  razure,  alteration,  or  interlineation.  When  people  make  single 
entries  only,  the  accounts  should  be  fair  and  properly  dated.  Where 
books  are  not  regularly  kept,  where  there  appears  to  be  razures, 
alterations,  interlineations  or  additions,  which  cannot  be  plainly  ac- 
counted for ;  and  where  the  accounts  are  made  out  after  a  dispute 
has  arisen,  there  is  a  strong  presumption  against  their  truth,  and 
the  party  must  have  other  proof  to  support  his  testimony,  to  ena- 
ble him  to  recover. — 1  Swiff s  Dig^  729. 

Not  only  the  day  book,  but  if  it  appear  in  any  way  to  be  posted, 
the  ledger  must  be  produced,  that  the  other  party  may  have  the 
benefit  of  any  items  entered  therein  to  his  credit. — 2  Afass^  569.  All 
the  books  containing  entries  relating  to  the  account,  when  relied 
upon  as  furnishing  evidence  to  sustain  the  account,  should  be  pro- 
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dticed.  A  party  should  no  more  be  allowed  to  withhold  a  part  of 
the  account  while  he  avails  himself  of  another  part,  as  evidence  in  his 
favor,  than  a  part  only  of  a  deed  or  other  document  should  be  receiv- 
ed in  evidence.  The  fact  that  the  account  ran  into  two  books  cannot 
vary  the  principle.  It  is  the  same,  in  legal  effect^  as  though  the 
defendant  had  insisted  upon  sealing  up  one  half  of  the  day  book  he 
offered,  and  having  the  remaining  half  received  as  evidence  in  his 
favor.  The  only  proper  or  safe  rule  to  apply  in  such  a  case,  is  that 
if  a  party  in  derogation  of  the  fundamental  and  salutary  rule  of 
evidence,  that  one  shall  not  be  permitted  to  make  testimony  for 
himself,  seeks  to  introduce  his  own  entries,  in  his  own  books,  as  evi- 
dence of  the  dealings  to  which  they  relate,  he  shall,  at  least,  allow 
the  party  to  be  affected  by  such  evidence,  the  benefit  of  all  the 
entries  he  has  made. — 7  Barh^  107. 

This  question  was  before  the  Supreme  C5ourt,  in  the  case  of  Jack- 
son v».  Evans,  which  was  for  brick  sold  by  defendant  to  plaintiff. 
A  witness  for  the  plaintiff,  one  Evans,  testified  that  the  books  pro- 
duced were  the  accoant  books  of  the  plaintiff ;  that  it  was  wit- 
ness' business  to  tally  the  brick  when  hauled  away  by  the  teams ; 
that  he  tallied  and  counted  all  the  brick  that  were  hauled,  and  he 
kept  the  number  on  a  tally  book  or  slate,  (which  he  did  not  pre- 
serve,) and  on  the  evening  of  the  same  day,  he  reported  the  num- 
ber delivered  to  the  plaintiff,  who  entered  it  on  his  account  book. 
This  witness  made  no  entries  in  the  books  of  the  plaintiff.  The 
court  said,  that  as  the  rule  laid  down  in  Vosburgh  vs,  Thayer — 12 
John^  461 — had  been  recognized  in  this  State  from  its  earliest  set- 
tlement, they  should  adhere  to  it,  and  held : — "  First,  that  the  wit- 
ness, like  the  foreman  in  20  Wend^  72,  was  not  a  clerk  for  the  pur- 
pose of  keeping  the  books ;  a  clerk  would  connect  them  with  the 
sales  and  his  original  entries — to  the  general  accuracy  of  which  he 
could  make  oath — they  became  themselves  evidence  of  what  he 
may  in  fact  have  forgotten.  Secondly,  that  the  tally  book,  or  slate, 
was  not  to  be  considered  as  original  entries.  Third,  that  the  team- 
sters should  have  been  called,  to  prove  the  delivery  of  the  brick. 
ITpon  this  point — Mr,  Justice  Wing  said :  "  In  this  case  we  can 
indulge  in  no  presumption  which  can  dispense  with  calling  the 
teamsters,  or  some  one  cognizant  of  the  same  facts.  The 
quantity  of  brick  hauled  was  some  four  or  five  hundred  thou- 
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sand,  the  teamsters  were  engaged  in  hauling  them  some  three 

or  four  months,  the  defendant,''  (the  plaintiff  below,)  ''knew 
who   they  were,  for  he  has  their  names  on  his   book,    and    if 

it  may  be  assumed  that  they  could  not  recollect  the  number  of 
brick  hauled  by  them,  still  it  is  highly  probable  they  would  recol- 
lect that  they  hauled  brick  from  the  plaintiff  to  the  defendant,  and 
that  they  hauled  all  the  brick  to  him  which  they  were  directed  to 
haul  to  him,  and  which  were  loaded  for  ths^t  purpose,  and  tallied 
to  him  by  Evans.  This  would  be  a  very  important  link  in  the 
chain  of  circumstances,  to  prove  a  sale  and  delivery  of  the  articles 
charged.  The  delivery  of  the  brick  by  the  teamsters,  the  memo- 
randum of  the  quantity  delivered  reported  to  the  defendant,  and 
his  entries  made  from  the  memorandum  make  up  the  res  gestap 
Fourth,  that  to  prove  that  the  defendant  kept  correct  books,  that 
fact  must  be  shown  by  witnesses  who  settled  with  the  party /row 
hU  books^  and  not  from  accounts  rendered.  There  must  be 
"  evidence  of  the  correctness  of  .the  books  of  account,  from  witness- 
es who  can  testify  to  their  correctness  from  a  knowledge  gained 
from  an  actual  inspection  o^  and  settlement  by  them". — 4  Mich, 

2,  Evidence  of  Witnesses. — All  persons  whatsoever  may  be  wit- 
nesses, excepting  such  as  are  incompetent  through,  1st,  defect  of 
understanding ;  2d,  of  religious  principle ;  dd,  through  crime  or 
infamy ;  4th,  interest  in  the  suit,  or,  5th,  their  relation  to  the  parties. 
—7  T.  jR.,  610. 

Idiots  and  Lunatics. — Idiots,  lunatics,  and  insane  persons,  are 
not  competent  witnesses — 10  John.^  362 — and  if  offered  as  witness- 
es, proof  is  admissible  to  show  their  incompetency. — Ibid.  But  a 
lunatic  may  be  examined  in  a  lucid  interval — Com.  Dig.^  A.,  1 — and 
so  of  a  person  who  is  subject  to  fits  of  derangement. — 7  WTieat.^ 
463. 

Persons  Intoxicated, — A  person  in  a  state  of  intoxication  is  not 
a  competent  witness ;  "  and  every  court  necessarily  has  the  power 
to  decide,  from  its  own  view,  the  situation  of  the  witness  offered, 
whether  he  be  intoxicated  to  such  a  degree  that  he  ought  not  to 
be  heard. — IQlohn.,  143. 

Deaf  and  Dumb  Persons, — A  person  who  is  deaf  and  dumb 
merely,  if  he  have  the  use  of  his  understanding,  is  not  an  incompe- 
tent witness,  and  he  may  give  evidence  by  signs,  through  an  inter- 
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preter. — 4  Leach^  408.  Bat  when  the  witness  can  write,  it  seems, 
it  would  be  a  more  certain  mode  to  make  him  write  his  answers  to 
the  questions  put  to  him. — 3  C,<k  P^  127.  But  a  person  who  is 
deaf^  dumb  and  blind,  cannot  be  a  witness. — Arch,^  N.  P^  25.  The 
fact  that  the  attesting  witness  to  an  instrument  had  become  blind, 
was  held  not  a  sufficient  reason  for  admitting  proof  of  his  hand- 
writing.— 9  C.  db  P.,  197 ;  cwitrOj  1  Ld,  Raym^  784 ;  iM.tt  Bob^ 
258. 

Infants, — ^An  infant  of  any  age,  may  be  a  witness,  provided  such 
infant  appear  sufficiently  to  understand  the  nature  and  moral  obli- 
gation of  an  oath. — 1  JEaat.  P,  CI,  443.  Before  a  child  is  exam- 
ined as  a  witness,  the  court  must  be  satisfied  that  the  child  feels  the 
binding  obligation  of  an  oath  from  a  general  course  of  religious 
education,  and  the  effect  of  the  oath  on  the  conscience  of  the  child 
should  arise  from  religious  feeling,  of  a  permanent  nature,  and  not 
from  instructions,  confined  to  the  nature  of  an  oath,  recently  com- 
municated for  the  purposes  of  a  trial. — 7  C,  dt  jP.,  320.  It  would 
seem,  however,  that  the  following  section  applies  as  well  to  infants 
as  adults,  and  of  course  competent  witnesses,  and  not  to  be  ques- 
tioned in  relation  to  their  "  opinions  on  the  subject  of  religion." 

Religious  Opinions. — No  person  shall  be  deemed  incompetent  as 
a  witness,  in  any  court,  matter  or  proceeding,  on  account  of  his 
opinions  on  the  subject  of  religion  ;  nor  shall  any  witness  be  ques- 
tioned in  relation  to  his  opinions  thereon,  either  before  or  after  he 
shall  be  sworn. — 0.  Z.,  Sec,  4836 ;  See  the  People  vs,  JennesSj  5 
Mich, 

Conviction  of  Crime, — Formerly,  a  conviction  of  treason,  or  fel- 
ony, or  any  species  of  the  crimen  falsi,  incapacitated  the  person 
convicted  from  giving  evidence  while  it  continued  in  force. — ^9 
CW.,  707.  Now,  a  conviction  of  any  such  offence  would  not 
render  the  person  an  incompetent  witness,  but  it  may  be  shown  for 
the  purpose  of  affecting  his  credit. — Infra,  The  conviction  can- 
not be  proved  except  by  the  record  of  conviction. — 14f7bAn.,  182 ; 
Ante,  p,  223.  And  it  is  not  only  necessary  to  show  the  conviction, 
but  also  the  judgment. — 9  Cow,,  707.  A  conviction  of  an  infa- 
mous crime  in  any  other  State  or  country,  would,  for  that  purpose, 
be  admissible  here. — 17  Mass,,  515, 549. 

Interest  in  the  Suit — Statute, — ^No  person  shall  be  excluded  from 
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giving  evidence  in  any  matter,  suit  or  proceeding,  civil  or  criminal, 
bj  reason  of  crime,  or  of  any  interest  of  Bach  person  in  the  matter 
in  question,  or  in  the  event  of  the  suit  or  proceeding  in  which  his 
testimony  may  be  offered,  unless  such  person  be  individually  a  party, 
named  in  the  record,  to  such  matter,  suit  or  proceeding,  or  unless 
such  matter,  suit  or  proceeding  be  prosecuted  or  defended,  either 
wholly  or  in  part,  in  the  immediate  and  individual  behalf  of  such 
person,  or  unless  such  person  be  the  husband  or  wife  of  such  party; 
but  when  such  person  is  a  party,  he  may  be  a  witness  under  the 
rules  prescribed  by  statute. — C.  L^  See.  4339. 

The  only  interested  witnesses,  therefore,  whose  incompetency  is 
not  removed  by  this  section,  are : 

1.  Parties  to  the  suit,  named  in  the  record : 

2.  Persons  in  whose  immediate  and  individual  behalf  any  suit, 
<fec.,  is  prosecuted  or  defended,  either  wholly  or  in  part : 

3.  The  husband  or  wife  of  any  such  person. 

In  these  several  instances,  the  competency  or  incompetency  of  a 
witness  remains  precisely  as  it  was  at  common  law,  except  when  a 
party  ^  may  be  a  witness  under  the  rules  prescribed  by  statute.'' 

Parties. — ^It  shall  be  competent  to  call  and  examine  any  party 
to  a  suit,  and  to  compel  his  attendance  by  subposna  or  otherwise, 
in  such  manner,  and  under  such  restrictions  and  limitations  as  may 
be  prescribed  by  law. — See  infra, 

A  party  to  the  record,  though  merely  a  nominal  party,  is  incom- 
petent to  testify  on  the  trial  of  the  cause,  unless  by  consent  of  all 
parties  concerned  in  the  cause — 4  Wend^  453 ;  19  Ibid^  353 — or 
allowed  by  statute.  So,  if  one  of  several  defendants,  in  an  action 
upcn  contract^  suffer  judgment  by  de&ult,  or  confess  the  cause  of 
action,  he  cannot  be  a  witness  for  his  co-defendant ;  for  if  his  co- 
defendant  were  to  obtain  a  verdict,  the  judgment  could  not  be  en- 
forced against  himself — 1  Phil.  Ev..  83 — ^nor  can  he  be  a  witness 
affoinst  his  co-defendant ;  for  if  a  verdict  be  given  against  the  lat- 
ter, the  former  would  be  entitled  to  contribution. — Brovm  vs. 
Bravm,  4  Taunt.^  152, 

Where,  however,  this  reason  did  not  apply,  namely,  in  an  action 
against  principal  and  surety  on  a  bond,  the  principal  having  suffer- 
ed judgment  by  de&ult,  and  consented  to  become  a  witness  for  the 
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plaintiff,  to  prove  the  liability  of  the  surety,  it  was  holden  that  he 
was  a  competent  witness,  inasmuch  as  he  was  liable  to  the  surety 
for  damages  and  costs. — 1  Bing^  895.  If  one  of  several  de- 
fendants plead  bankruptcy  or  any  other  matter  going  to  his  per-  • 
sonal  discharge  only,  the  court  will  allow  a  verdict  to  be  taken  in 
his  fiivor,  that  he  may  be  a  witness  for  his  co-dafendants. — M.  it 
M^  332.  In  an  action  upon  contrcict^  a  joint  defendant,  not  served 
with  process,  and  not  appearing,  is  not  a  competent  witness  for  his 
co-defendant. — 4  Mich,,  316. 

The  ninety-ninth,  section — ante,  p,  220 — ^is,  substantially,  like 
Lord  Denman's  act,  CA.,  86,  Sec.  1,  6  &  7  Vict.,  upon  which  the 
following  decisions  have  been  made  : 

Case  against  the  defendant,  as  sheriff,  for  not  arresting  a  defend- 
ant on  a  ca.  sa,  against  him  at  the  suit  of  the  plaintiff.  The  shev- 
iff^s  officer  to  whom  the  warrant  had  been  granted  on  the  ca,  sa. 
was  called  for  the  defendant,  and  stated  that  he  had  given  the  usual 
bond  to  the  sheriff,  but  that  he  did  not  defend  the  present  action. 
It  was  objected  by  the  plaintiff  that  the  witness  having  given  a 
bond  to  the  sheriff,  was  in  reality  the  defendant  in  the  action.  For 
the  defendant  it  was  contended  that  the  witness  had  no  immediate 
interest  in  the  action.  If  any  action  should  be  brought  against 
him  on  his  bond,  the  record  in  that  action  would  not  be  evidence 
of  negligence,  but  merely  as  to  the  damages.  The  witness  had  not 
even  an  immediate  interest  in  the  result  of  that  trial.  If  a  person 
immediately  liable,  he  is,  no  doubt,  incompetent ;  but  if  he  can 
only  be  made  liable  by  another  action  being  brought  agtunst  him, 
he  is  not,  since  the  statute,  disqualified  as  a  witness.  WightmaUj 
J. — ^I  consider  that  this  is  not  for  the  immediate  benefit  of  the  wit- 
ness, as  he  could  only  be  made  liable  through  the  medium  of  an- 
other action.— 1  C.  (&  K.^  293. 

Heame  vs.  Turner,  2  M.O.  ik  8.,  635. — ^Trover  for  two  prom- 
issory notes.  The  defence  was,  that  certain  persons  obtained  the 
notes  by  fraud  from  one  Mytton,  the  owner  of  them,  and  wrong- 
fully delivered  them  to  the  plaintiff,  who  had  notice,  &c.;  and  that 
the  defendant,  as  agent  for  Mytton,  and  by  his  direction  and  au- 
thority, &c.,  took  them  from  plaintiff.  Mytton  was  called  as 
a  witness  by  defendant  to  prove  this  defence,  and  stated  '^  that  he 
had  not  indemnified  the  defendant^  nor  had  any  one  done  so  on  hia 
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bebftlf ;  that  he  Bupposed  he  should  be  exempted  from  payment  of 
the  bills  if  the  defendant  succeeded,  but  he  did  not  know ;  that  he 
was  aever  consulted  about  the  action  ;  that  he  did  not  know  where 
.  the  bills  were,  or  where  to  get  them;  and  that  he  had  nothing 
whatever  to  do  with  the  actios."  The  witness  was  competent  with- 
out the  statute,  and  the  remarks  of  the  judges  are  here  inserted  to 
show  their  view  of  the  statute.  Tindal,  C.  J. — The  phrase,  "  im- 
mediate interest,"  is  one,  the  meaning  of  which  is  now  well  ascer- 
tained. For  example,  in  ejectment,  where  the  landlord  is  let  in  to 
defend,  he  is  not  at  liberty  to  call  the  tenant;  for  the  event  of  the 
salt  one  way  would  remove  him  from  the  possessiou  ;  tiierefbre  he 
\vis  an  immediiite  interest  in  the  event  So,  if  a  party  has  deposit- 
ed a  sum  of  money  in  the  hands  of  a  third  person,  to  abide  the 
event  of  the  suit,  his  interest  is  immediate,  and  his  testimony  inad- 
mifisible. 

The  cases  of  hail  and  of  w^ers  upon  the  event  of  a  suit,  are  also 
tti»itHnces  to  exemplify  the  rule ;  and  this  is  the  extent  to  which  it 
has  been  carried,  ifaulf,  J". — It  is  properly  conceded  that  the 
statute,  {6  &  1  Vict.,  c.  85,)  is  an  answer  to  the  objection,  nnless 
Mytton  cornea  within  the  description  of  a  party,  in  whose  immedi- 
ate behalf  the  action  was  defended.  So  far  as  regards  his  defence 
to  this  action,  the  defendant,  Turner,  would  have  been  in  precisely 
the  same  situation  if  Mjiiton  had  been  dead.  The  record,  there- 
foTo.docs  not  show  that  Mytton  was  a  pertKin  on  whoxe  immediate 
beliiJf  the  action  was  defended.  It  might,  however,  have  been 
shown  on  the  evidence.  If,  on  the  voir  dire,  Mytton  had  said,  "I 
directed  Turner  to  obtain  possession  of  the  notes  for  me,  and  agreed 
to  idemnify  him  against  the  consequences  of  any  action  that  might 
be  brought  against  him  for  so  doing,"  then  he  would  have  been  the 
person  on  whose  immediate  behalf  the  action  was  defended.  It  ap- 
peared, however,  that  Mytton  had  nothing  whatever  to  do  with  the 
defence. 

ffall  vs.  KUchinp,  (3  M.  Q.  A  S^  299.) — Assumpsit  for  wort 
and  labor.  A  witness  named  Cramond  was  objected  to  as  incom- 
petent on  the  ground  of  interest.  He  stated,  that  the  defendant 
having  applied  to  him  to  procure  freight  for  his  vessel,  he  applied 
to  the  plaintiff;  that  he  afterwards  introduced  the  plaintiff  to  the 
defendant ;  that  the  negotiations  between  them  took  place  at  his. 
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Cramond's  office,  but  that  he  had  nothing  to  do  with  it ;  that  he 
had  no  claim  against  the  defendant,  hut  should  receive  half  the 
commission  from  the  plaintiff,  if  he  recoTered,  pursuant  to  an  agree- 
ment with  the  plaintiff,  to  that  effect,  and  the  custom  among  bro- 
kers. Tindaly  C,  J, — As  to  the  competency  of  Cramond — that 
depends  upon  whether  or  not  he  comes  within  the  exception  in 
Lord  Denmau^s  act,  which  provides  "  that  this  act  shall  not  render 
incompetent  any  party  to  a  suit,  action  or  proceeding,  individually 
named  in  the  record,  or  any  lessee  of  the  plaintiff,  or  tenant  of  pre- 
mises sought  to  he  recovered  in  ejectment  or  the  landlord  or  other  per- 
sen  in  whose  right  any  defendant  in  replevin  may  make  cognizance^ 
or  any  person  in  whose  immediate  and  individual  behalf  any  action: 
may  be  brought  or  defended,  either  wholly  or  in  part,  or  the  hus- 
band or  wife  of  such  persons  respectively.**  The  former  part  of  the 
proviso  is  free  from  difficulty ;  the  interest  of  a  party  to  the  suit  is 
direct  and  immediate ;  so,  the  tenant  in  ejectment  has  a  direct  and 
immediate  interest,  inasmuch  as  a  judgment  for  the  plaintiff  would 
remove  him  from  the  land ;  and  the  interest  of  the  landlord  or 
other  person  in  whose  right  a  defendant  in  replevin  makes  cogni- 
zance, is  equally  direct.  Then  comes  the  last  clause,  ^  or  any  per- 
son in  whose  immediate  and  indivi4ual  behalf  any  action  may  be 
brought  or  defended,  either  wholly  or  in  part"  That  would  seem 
to  include  the  tenant  in  ejectment,  and  the  landlord  in  replevin,  and 
to  carry  the  exception  samewhat  further.  If  it  had  appeared  that 
the  plaintiff  had  made  over  to  Cramond  amoiety  of  the  commission, 
then  I  should  have  said  that  Cramond  was  a  person  in  whose  im- 
mediate and  individual  behalf  the  action  was  in  part  brought.  But 
that  is  not  so.  Coltma/n^  J. — ^With  regard  to  Lord  Denman^s  act,  it 
is  material  to  observe  that  it  distinguishes  between  parties  having 
an  interest  in  the  action,  and  parties  in  whose  immediate  and  indi- 
vidual behalf  the  action  is  brought.  It  appears  to  me,  that  the  party 
^  in  whose  immediate  and  individual  behalf  the  action  is  brought,*' 
must  be  understood  to  mean,  the  party  who  causes  the  action  to 
be  brought ;  and  that  a  witness  is  not  brought  within  the  proviso 
by  merely  showing  that  he  had  an  interest  in  the  determination  of 
the  cause  in  a  particular  way.  MauUy  J, — ^It  is  contended  that, 
though  not  a  party  to  the  record,  Cramond  is  within  the  proviso  in 
Lord  Denman's  act.  The  general  scope  of  the  6  <fe  7  Ftcf.,  e.  85, 
16 
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is  to  allow  the  examination  of  all  persons,  notwithstanding  thej 
may  have  an  interest  in  the  event  of  the  suit  The  meaning  of  the 
proviso  is,  that  no  person  who  is  the  formal  plaintiff  on  the  record, 
shall  be  called  as  a  witness,  nor  any  person  who,  though  not  the 
formal  plaintiff,  is  yet  sabstantially  so.  For  instance,  suppose  a 
man  assigns  a  bond,  and  sues  the  obligor  on  behalf  of  the  assignee, 
the  latter  would  be  a  person  in  whose  immediate  and  individual 
behalf  the  action  was  brought^  and  therefore  not  an  admissible  wit- 
ness. Here,  Oramond  does  not  employ  Hill  to  bring  the  action, 
nor  is  it  brought  on  his  behalf. 

A  party  who  has  agreed  to  share  the  costs  of  defending  an  ac- 
tion is  a  competent  witness  for  the  defendant. — 3  W.  H.  ik  G^  142^ 
A  husband  is  a  competent  witness  for  the  plaintiff,  in  a  suit  brought 
by  the  administrator  of  his  wife  upon  a  note  given  to  her  while  un- 
married, although  the  proceeds  of  the  note,  when  collected,  would 
be  payable  to  him  by  her  administrator ;  the  suit  not  being  brought 
"  in  his  immediate  and  individual  behalf." — 6  A,  dt  jSL,  N*  S^  938. 
The  assignee  and  owner  of  a  chose  in  action  is  not  a  competent 
witness  for  the  nominal  plaintiff,  in  an  action  thereon. — 10  Cush^ 
321. 

Our  statute  is  substantially  like  Lord  Denman's  act,  except  that 
the  words  in  the  proviso  of  the  act,  printed  in  italics,  are  not  in  our 
law.  But  the  cases  there  specified  seem  to  be  embraced  by  the 
subsequent  phrase  '^  or  any  person  in  whose  immediate  and  indi- 
vidual behalf,"  ifec,  and  were  so  considered  by  Tindal,  Ch.  J.,  in  the 
preceding  case.  The  same  construction,  therefore,  would  be  given 
to  either  statute. 

If  in  actions  for  tort  a  person  be  made  a  defendant  for  the  pur- 
pose of  preventing  his  giving  evidence  for  his  co-defendants,  he  may 
in  case  the  plaintiff  gives  no  evidence  against  him,  be  acquitted  or 
discharged,  and  hb  co-defendants  may  then  avail  themselves  of  his 
testimony.  When  the  trial  is  by  jury,  the  Justice  should  advise 
the  Jury  to  find  a  verdict  for  the  defendant  who  has  not  been  im- 
plicated by  the  evidence,  and  when  the  trial  is  by  the  Justice,  he 
may  discharge  such  defendant;  but  he  ought  not  to  render  judg- 
ment for  the  defendant,  acquitted  or  discharged,  until  he  render 
judgment  upon  the  case  of  the  other  defendant — 3  HiUj  104.  In 
England  it  has  been  settled  by  the  unanimous  opinion  of  the  judges, 
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that,  if  there  ib  no  evidence  against  any  one  defendant,  at  the  con- 
closion  of  the  case  on  the  part  of  the  plaintiff,  such  defendant  is  to 
be  acquitted  before  any  part  of  the  defence  is  gone  into. — Per 
Parke,  J, ;  6  C.<k  P^  213  ;  See  3  Hilly  supra. 

Bnt  in  a  recent  case,  in  action  of  trespass  against  several  defend- 
ants, it  was  held  that  if  the  pliuntiff  gave  no  evidence  against  some, 
they  were  not  entitled,  as  of  right,  to  acquittal  before  the  case  for 
the  defence  is  opened ;  that  the  more  Usual  practice  is  to  let  the 
whole  cast  go  on.  It  was  also  stated  that  the  judges  had  never 
determined  to  adopt  a  different  pactice. — 6  Ad,  <k  Ml,,  (jV.  S.) 
487. 

The  application  to  the  court  in  the  course  of  a  cause,  to  direct 
a  verdict  for  one  or  more  of  several  defendants  is  strictly  in  its  dis- 
cretion ;  and  that  discretion  is  to  be  regulated,  not  merely  by  the 
fiEU^t  that  at  the  close  of  the  case  on  the  part  of  the  plaintiff,  no  evi- 
dence appears  to  affect  them,  but  by  the  probabilities  whether  any 
such  will  arise  before  the  whole  evidence  in  the  cause  closes.  There 
is  so  palpable  a  failure  of  justice,  where  the  evidence  for  the  defence 
discloses  a  case  against  a  defendant  already  prematurely  acquitted, 
that  such  acquital  ought  never  to  take  place,  but  where  there  is  the 
strongest  reason  to  believe  that  such  a  consequence  cannot  follow. 
—Ad.  <k  Ell,,  408  \  2  C.<k  K,,  429 ;  1  Cush,,  218  ;  3  Bill,  104, 
n.  (a.) 

When  a  plaintiff  enters  a  nolle  prosequi  as  to  a  particular  de- 
fendant, such  defendant  thereupon  ceases  to  be  a  party  to  the  action, 
and  he  is  a  competent  witness. — 6  Bing,^  306. 

On  the  trial  of  any  cause  between  any  person  and  any  railroad 
company  of  this  state,  or  the  agent  or  servant  of  such  railroad  com- 
pany, wherein  payment  is  claimed  for  any  article  or  articles  of  trav- 
eling baggage  retained  w  lost  by  said  company,  or  their  agent  or 
servant,  the  owner  of  such  baggage  shall  be  permitted  to  testify  in 
open  court  in  relation  to  the  contents  and  value  of  the  said  article  or 
articles  of  baggage ;  and  such  testimony  so  given  shall  have  the 
same  effect  as  if  the  person  so  testifying  had  no  interest  in  the  re* 
salt  of  such  suit ;  provided,  no  judgment  shall  be  rendered  on  such 
testimony  alone,  for  a  greater  sum  than  one  hundred  and  fifty  dol- 
lars.— C,  L,y  Sec,  4330.    By  the  general  railroad  law,  on  a  passen- 
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ger  producing  a  check  for  baggage,  if  the  haggage  shall  not  be  de- 
liyered  to  him,  he  may  himself  be  a  witness  in  any  suit  bronght 
by  him  to  prove  the  contents  and  yalae  of  such  baggage. — Ib^ 
See.  2003. 

In  all  trials  of  actions  before  a  Justice  of  the  Peace,  if  the  claim 
of  the  plaintiff  or  any  part  thereof^  be  denied  by  the  defendant,  it 
shall  be  lawful  for  the  plaintiff  to  require  of  the  defendant  to  an- 
swer on  oath  to  such  claim ;  and  if  the  defendant  when  sworn,  de- 
ny the  same,  the  plaintiff  shall  not  have  judgment,  unless  he  estab- 
lish his  claim  by  legal  evidence,  and  whenever  the  defendant  in 
any  such  action  shall  allege  matter  of  payment  or  set-off  to  the 
plaintiff's  demand,  or  set  up  any  other  valid  defence  in  law,  he  may, 
in  like  manner  require  the  plaintiff  to  answer  such  allegation  or  de- 
fence on  his  oath ;  and  the  plaintiff  or  defendant,  when  so  required 
to  be  sworn  by  his  adversary,  shall  be  at  liberty  to  testify  concern- 
ing the  whole  matter  in  controversy,  both  as  to  the  cause  of  action 
and  defence,  as  a  disinterested  witness  might  do ;  and  either  party 
may,  at  the  request  of  his  adversary,  be  subpoenaed  and  compelled 
to  attend  and  testify  as  aforesaid,  in  the  manner  and  under  the  same 
penalties,  as  other  witnesses ;  and  upon  the  refusal  of  either  party, 
when  subpoenaed  by  personal  service  of  the  subpoena,  to  appear,  or 
appearing,  upon  his  refusal  to  answer  as  a  witness  for  the  adverse 
party,  as  prescribed  in  this  section,  the  court  may  enter  judgment 
against  the  party  refusing,  as  if  the  alleged  clum  or  demand  were 
confessed,  or  the  allegation  or  defence  admitted,  as  the  case  may 
be,  and  the  deposition  of  either  party  residing  out  of  the  county 
where  the  suit  is  pending,  may,  in  such  cases,  be  taken  by  his  ad- 
versary, and  used  in  evidence  in  the  same  manner  as  the  deposi- 
tions of  other  witnesses. — C7.  Z.,  See.  4342. 

In  Came  vs.  Litchfield,  2  J/icA.  B^.y  340,  the  supreme  court 
decided  that  the  above  section  appties  to  actions  upon  contract 
only,  and  not  to  actions  for  a  tort  The  same  construction  is,  pro- 
bably, correct  of  the  following  section : 

Either  party  may  in  all  cases  have  the  other  sworn  as  a  witness, 
and  if  the  plaintiff  refuse  to  appear  on  being  personally  subpoenaed, 
or  being  present  refuse  to  swear,  the  case  shall  be  dismissed ;  if  the 
defendant,  refuse  to  appear  on  being  personally  subpoenaed,  or 
being  present^  refuse  to  swear,  the  plaintiff's  demand  shall  be  taken 
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as  confessed,  no  setroff  allowed,  and  judgment  entered  accordingly. 
Such  testimony  shall  not  be  used  as  evidence  in  any  other  cause, 
civil  or  criminal,  against  such  party  testifying,  except  that  if  such 
cause  shaU  be  appealed,  the  testimony  given  by  such  party  in  the 
Justice^s  court  shall  be  admissible,  in  case  such  party  has  been  per- 
sonally subpoenaed,  and  shall  not  appear  to  testify  in  the  circuit 
court — 0.  L^  Sec,  3765. 

On  an  appeal  from  the  judgment  of  Justice  of  the  Peace,  if  the 
defendant,  having  been  personally  served  with  a  subpoena,  fail  to 
appear,  the  plaintiff's  demand  is  taken  as  confessed. — 5  Porter^ 
539.  The  statute  has  not  altered  the  rule  of  law  which  requires  a 
written  instrument  to  be  proved  by  the  attesting  witness.  It  can- 
not be  proved  by  the  party  by  who  it  was  executed, — 8  W.  H.  dk 
O^  803. 

A  party  in  a  suit,  or  having  an  interest  in  the  event  thereof^  may 
be  a  witness  to  prove  the  death  or  absence  beyond  the  reach  of  a 
subpoena  of  a  Justice,  of  a  subscribing  witness  to,  or  the  loss  of,  any 
instrument  which  shall  come  in  question  on  the  trial,  in  order  to 
introduce  other  proof  of  the  execution  or  contents  of  such  instru- 
ment— C.  Z.,  Sec.  3768. 

Where  a  party  brings  a  suit  before  a  justice,  and  it  becomes 
necessary  to  prove  the  execution  of  a  written  instrument  to  which 
the  justice  is  the  only  subscribing  witness,  the  disability  of  the  jus- 
tice to  be  sworn  \&  not  a  sufficient  reason  for  admitting  other  proof 
of  the  execution  of  the  instrument. — 5  IficA.,  218.  The  maker  was 
the  witness  in  this  case. 

Whenever  a  party  to  any  instruments  shall  have  been  permitted 
to  prove  by  his  own  oath,  the  loss  of  any  instrument,  in  order  to 
admit  other  proof  of  the  contents  thereof  the  adverse  party  may 
also  be  examined  by  the  court  on  oath,  to  disprove  such  loss,  and 
to  account  for  such  instrument — Ib^  Sec,  4324 ;  see  post  Debt  on 
Bond, 

As  to  who  may  be  witnesses  when  an  action  is  brought  on  de- 
mands bought,  Ac,  by  an  attorney. — Ib,^  Sec.  4027. 

Prochein  ami, — ^A  prockein  ami  of  infant  plaintiff  is  not  a  party 
to  the  suit,  but  simply  a  person  appointed  by  the  court  to  look  af- 
ter the  interest  of  the  infant,  and  manage  the  suit  for  him,  and, 
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therefore,  he  is  not  within  the  exception  to  the  general  enactment 
in  the  statute  as  a  party  '*  individually  named  in  the  record ;''  and 
though  he  be  liable  to  the  costs,  yet  as  that  statute  takes  away  all 
objection  on  the  ground  of  interest,  he  is  a  competent  witness  for 
the  plwntiff.— 13  M.  d  W^  645. 

Mushand  and  wife. — ^Neither  the  husband  nor  the  wife  of  the 
party  on  the  record  is,  in  general,  competent  to  give  evidence  either 
for  or  against  the  party. — 1  Ph.  Ev.y  76.  No  other  relation  is  ex- 
cluded. The  reason  for  excluding  the  husband  and  wife  from  giv- 
ing evidence,  either  for  or  against  each  other,  is  founded  partly  on 
their  identity  of  interest,  and  party  on  a  principle  of  public  policy, 
which  deems  it  necessary  to  guard  the  security  and  confidence  of 
private  life,  even  at  the  risk  of  an  occasional  failure  of  justice. 
They  cannot  be  witnesses  for  each  other,  because  their  interests  are 
absolutely  the  same ;  they  are  not  witnesses  against  each  other,  be- 
cause this  is  inconsistent  with  the  relation  of  marriage. — Ihid^  *l*l. 
Where  a  man  and  wife  are  divorced,  the  wife  is  not  competent  to 
prove  that  the  contract  on  which  the  suit  was  brought  against  her 
former  husband,  was  made  by  him  previous  to  the  divorce. — Pedkefj 
Add.  Cases  J  219.  A  widow  cannot  be  allowed  to  prove  conversa- 
tions between  herself  and  her  husband  going  to  defeat  an  action  by 
his  executor. — Byan  <fe  Jf.,  198.  In  an  action  of  trover  by  the  per- 
sonal representatives  of  the  husband,  his  widow  is  not  admissible  as 
a  witness  to  prove  that  she  pledged  the  goods  with  the  defendants 
by  her  husband's  authority.— 4  M.  d:  G.^  4S5  ;  Overruling^  \  C.  db 
i».,  364 ;  2  HilVs  (N.  Y.)  Rep.,  181.  Although  the  party  was  not 
mftrried  until  after  the  wife  was  actually  subpcenaed  to  give  her  evi- 
dence in  the  cause,  the  testimony  of  the  wife-would  not  be  admis- 
Bible.— 3  C.  df  P.,  528. 

In  an  action  of  trespass  against  two  defendants,  H.  &  B.,  the  case 
was  clearly  proved  against  B.;  the  other  defendant,  B.,  for  the  pur- 
pose of  showing  that  he  had  not  authorized  the  taking  of  the  goods 
by  B.,  tendered  the  wife  of  B.  as  a  witness.  The  Judge  held  she 
was  incompetent,  and,  on  motion  for  a  new  trial,  the  court  held  that 
she  was  rightly  excluded. — 12  M.  <&  W.,  45.  Abinger,  C.  B.,  said : 
^'  Nothing  is  clearer  than  this,  that  a  person  cannot  be  a  witness 
who  is  a  party  to  the  record,  and  affected  by  the  determination  of 
the  issue,  and  that  the  wife  of  such  a  person  is  equally  incompe- 
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tent.  I  take  twOi  propositions  to  be  identical.  I  am  clearly  of 
opinion  that  the  wife  is  intereeted  in  thiB  case ;  nlie  has  an  interest 
ia  giving  evidence  to  fix  Showier  and  acquit  her  husband,  aa  in 
BQch  a  case  ezecntion  may  be  taken  out  against  Showier  alone. 
On  the  other  band,  if  Showier  obtained  a  verdict,  execution  would 
go  i^inst  her  husband  alone ;  if,  therefore,  she  gave  evidence  to  ac- 
quit Showier  alt^^ther,  she  would  give  evidence  against  her  hus- 
band. But  it  is  said  she  b  only  required  to  be  examined  as  a  wit- 
ness on  a  particular  point,  which  would  not  prejudice  or  affect  her 
husband.  Bat  I  deny  the  proposition,  that  a  witness  is  competent 
to  give  evidence  fbr  one  purpose  only.  If  a  witness  is  competent 
at  alt,  he  may  be  examined  upon  any  matter  upon  the  record." 

But  though  the  husband  and  wife  are  not  competent  witnesses 
i^inst  each  other,  where  either  is  directly  interested  in  tlie  event 
of  the  suit,  yet,  in  actions  between  third  persons,  if  the  evidence  of 
the  wife  merely  tend  to  expose  her  husband  to  a  legal  demand,  she 
is  not  incompetent. 

Where  an  action  was  brought  by  the  endorsee  of  a  bill  of  ex- 
change against  the  acceptor,  and  the  defence  was,  that  it  bad  been 
fraudulently  altered  by  the  drawee  after  the  acceptance,  the  wife 
of  thc!  drawee  was  admitted  to  prove  the  alteration. — 5  Bing^  \  83. 
"  The  reason  is,  that  the  verdict  in  the  action  in  which  she  testified, 
cannot  be  used  in  the  action  against  her  husband  ;  so  that,  although 
her  testimony  goes  to  show,  that  he  is  chargeable,  yet  he  cannot 
be  prejudiced  by  it," — 2  Pkk^  308. 

A  kept  mistress  is  not  incompetent  to  give  evidence  for  a  party, 
although  she  had  passed  as  his  wife,  as  the  objection  only  goes  to 
her  credit. — 1  Bing^  OlO.  But  the  point  is  at  least  doubtful, 
whether  a  woman  living  with  a  man  as  his  wife,  and  having  child- 
ren by  him,  be  an  admissible  witness  to  prove  the  fact  of  her  never 
having  been  actually  married  to  him, — 1  Price,  83,  Persona  who 
have  cohabited  as  man  and  wife,  after  marriage  de  facto,  supposed 
by  both  to  be  a  good  marriage  in  law,  may,  after  the  marriage  ia 
found  to  be  a  nulity,  prove  statements  made  by  each  other  during 
the  cohabitation,— 5  C.  £  P.,  12. 

^/fomiM,<£c.-Confidential  communications  between  attorney  and 
client  are  not  to  be  revealed  at  any  period  of  time ;  not  in  aetioDa 
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between  third  persona — ^nor  after  the  proceeding  to  which  thej  re- 
ferred is  at  an  end — nor  after  the  dismissal  of  the  attorney.  The 
privilege  of  not  being  examined  to  such  points  as  have  been  com- 
municated to  the  attorney  while  engaged  in  his  professional  capa- 
city, is  the  privilege  of  the  client,  not  of  the  attorney ;  and  it  never 
ceases. — 1  Pkil.Ev^  140.  This  privilege  has  not  been  confined  to 
those  cases  only  where  the  attorney  has  been  employed  about  a 
suit  or  cause,  but  has  been  extended  to  all  such  communications  as 
were  made  to  him  in  his  professional  character,  and  with  reference 
to  professional  business. — Ihid  143.  The  rule  extends  to  counsel- 
lors, attorneys,  interpreters,  and  the  clerks  of  attorneys  and  coun- 
sellors.— 3  Wend^  337  ;  2  C.dt  P^  195.  But  a  person  to  whom  a 
party,  supposing  him  to  be  an  attorney,  makes  confidential  com- 
munications respecting  his  cause,  is  not  privileged,  but  is  bound  to 
give  evidence  of  them — 6  Esp^  113 — so,  a  person  in  no  way  con- 
nected with  the  attorney  or  counsel,  present  at  a  communication 
made  to  him  by  a  client,  is  bound  to  testify — 3  Wend^  337 — nor 
would  it  extend  to  a  person,  not  an  attorney,  employed  in  conduct- 
ing a  cause  in  a  Justice's  court 

But  an  attorney  may,  for  the  purpose  of  letting  in  secondary 
evidence,  be  called  to  prove  the  existence  of  a  paper,  and  that  it  is 
in  his  possession  though  it  appears  that  he  obtained  it  from  his 
client  only  in  the  course  of  communication  with  reference  to  the 
cause.  He  cannot,  however,  be  compelled  to  produce  it,  or  dis- 
close its  contents.— 1  Rill,  33 ;  2  Ad.  <k  Ell.,  N.  S.,  252 ;  7  Wend.y 
216 ;  13  Scott,  231.  An  attorney  who  is  present  at  a  transaction 
in  the  way  of  business  between  his  client  and  a  third  person,  as  the 
adjustment  of  an  account,  the  execution  of  a  deed,  the  payment  of 
a  sum  of  money,  the  giving  up  of  securities,  or  the  like,  is  not 
privileged  from  testifying  respecting  it — 1  Hill,  33.  A.  having  a 
claim  against  B.,  they  went  together  to  the  office  of  A.'s  attorney, 
who  had  never  acted  as  attorney  for  B. ;  a  statement  was  made  by 
B.  relating  to  A.'s  claim ;  an  action  having  been  afterwards  brought 
by  A.  against  B.  on  the  claim,  it  was  held  that  the  statement  was 
not  a  privileged  communication. — 5  M.d:G.,2ll.  "The  commu- 
nication was  not  privileged,  as  it  was  made  in  the  presence  of  the 
plaintiff.^  It  seems,  that  this  privilege  is  confined  to  lawful  pur- 
poses ;  if  a  client  confide  to  an  attorney  a  criminal  design,  or  the 
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attorney  be  present  when  a  wrong,  public  or  private,  is  done  by  the 
client,  the  knowledge  thus  acijuired,  ia  not  privileged. — 1  Mill,  S3, 
Bot  tuS  C.di  P^  602. 

This  privilege  is  personal  to  tlte  client,  and  if  he  consent  that  the 
attorney  may  be  examined,  it  doee  not  lie  with  a  third  person  to 
object — 2  C.  dt  P^  21S — althoagh  he  be  the  one  to  whom  the  in- 
terest in  the  subject  matter,  respecting  which  the  confidential  com- 
munication was  made,  has  passed. — 19  Wend^  359 ;  1  Hill,  33. 

A  party  wishing  to  avail  himself  in  evidence  of  a  paper  in  the 
possession  of  the  attorney  of  the  oppotute  party,  must  give  notice  to 
produce  it. — 7  Wend.,  210.  So,  when  a  paper  ia  in  the  hands  of 
the  opposite  jMrty,  it  is  necessary  to  serve  him  with  a  notice  to 
produce  it  at  the  trial,  and  if  he  do  not,  then  upon  proof  of  service 
of  the  notice,  that  the  paper  is  in  the  poseesuon  of  the  party,  and 
of  its  execution,  evidence  of  its  contents  may  be  given  in.  If  the 
instrument  is  produced,  and  it  be  one  under  which  the  opposite 
party  claims  an  interest,  proof  of  its  execution  is  not  aecessaiy. — 
7  Wend^  216 ;  13  Jbtd,  196.  Where  the  nature  of  the  pleadings, 
or  the  form  of  the  action,  as  trover  for  an  instrument,  gives  the  de- 
fendant notice  to  be  prepared  to  produce  the  instrument,  notice  to 
produce  ia  not  necessary. — I2juhn.,  SO,  The  notice  must  be  served 
n  reasonable  time  before  the  trial.— 13  Wend^lW,  T  Ibid,  219. 
See  post.,  Debt  on  bond.  If  a  person,  not  a  party  to  a  cause,  he 
served  in  due  time  with  n  sabpana  dwxt  tecum,  to  produce  a 
di>cument  at  the  trial  of  the  cause,  without  any  legal  excuse  disobey 
it,  and  do  not  prixlucc  the  document,  secondary  evidence  of  its  con- 
tents is  not  admisflible. — 2  £11.  (t  £.,  940.  The  disobedience  of  a 
person  served  with  a  subpiKna  ductn  Itcum  is  not  a  suffident  excuse 
for  not  giving  primary  evidence  of  the  contenta  of  a  document, 
where  the  person  ser\'ed  is  punishable  for  his  disobedience  of  the 
Buhpccna.— 7&(ii.  But  where  a  written  document  is  in  the  posses- 
Bion  of  a  witnesa  who  is  not  compellable  to  produce,  and  he  refhses 
to  do  so,  Rccoudary  evidence  of  tlie  coutenta  of  it  is  admisuble. — 1 
J.Seotl,3SS. 

An  attorney  served  with  a  subpoena  dueet  tecum  to  produce  a 
deed,  declined  to  do  so,  on  the  ground  that  he  held  the  deed  as 
attorney  for  a  mortgagee,  and  lils  client  had  directed  him  not  to 
produce  it.     The  defendant  did  not  call  the  client  as  a  witness,  but 


proceeded  to  gire  secondary  evidence  of  the  content*  of  the  deed. 
To  prore  the  identity  of  the  deed  with  one  which  the  witness  had 
seen,  the  conrt  compelled  the  attorney  to  show  the  endonement  on 
the  back  of  the  deed  in  his  hands.  Held,  that  a  sufficient  founda- 
tion had  been  laid  for  the  reception  of  secondary  evidence  withont 
calling  the  client  himself  on  spccnlation  that  he  might  waive  bis 
privilege,  and  also,  that  the  judge  did  right  in  compelling  the  pro- 
duction of  the  deed  for  identification  in  the  manner  mentioned,  aa 
that  did  not  involve  any  disclosure  of  ita  contents. — 3^/.  A  B^  430. 
It  was  decided  in  Mant  vs.  Soyer,  4  Seott,  231,  that  the  Judge  is 
not  allowed  to  inspect  a  deed,  which  was  alleged  to  be  a  title 

An  attorney  is  not  bound  to  produce,  or  to  answer  any  questions 
concerning  the  nature  or  contents  of  a  deed  or  other  docnment  in- 
trusted to  him  professionally  by  his  client;  and  the  Judge  has  no 
right  to  look  at  the  instmrnent,  to  see  if  the  objecdon  to  produce 
it  or  disclose  its  contents  be  well  founded  or  not. — 4  /.  Scott,  231. 

CorporatoTi. — In  all  cases  in  which  any  county,  city,  township, 
village,  or  school  district,  shall  be,  in  its  corporate  capacity,  a  party 
to,  or  interested  in,  any  soit  or  proceeding,  any  member  of  such 
corporation  may  be  admitted  as  a  competent  witness  therein,  if  there 
be  no  other  sufficient  objection  to  his  competoncy. — C.  L^  Sec, 
4316. 

On  the  trial  of  every  actjon  in  which  a  county  shall  be  interested, 
the  electors  and  inhabitants  of  sach  connty  shall  be  competent 
witnesses  and  jurors. — Ib^  Sec.  326. 

In  suits  by  or  against  an  aggregate  corporation,  the  admission  of 
any  member  thereof  not  named  on  the  record  as  a  party  to  such 
snit,  shall  not  be  received  as  evidence  against  such  corporation, 
unless  such  admission  was  made  concerning  some  transaction,  in 
which  such  member  was  the  authorized  agent  of  such  corporation, 
— /Jt  See.  4819. 

Any  member  of  a  corporation  a^regate  not  named  on  the  record 
as  a  party  to  suit  brought  by  or  against  such  corporation,  Ttot  other- 
tetw  incompetent,  shall  be  rec«ived  as  a  competent  witness  to  testify 
to  any  matter  againtl  such  corporations. — Ih.,  Sec.  4320 ;  See  1 
Dovg.  {Mich.)  Sep.  198 ;  8  Com*.,  489. 

MinUtert. — No  minister  of  the  gospel,  or  priest  of  any  denomi- 
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nation  whatsoever,  shall  be  allowed  to  disclose  any  confessions  made 
to  him  in  his  professional  character,  in  the  course  of  discipline  en- 
joined by  the  rules  or  practices  of  such  denomination. — C.  Z.,  Bte. 
4322.  But,  admissions  not  made  to  him  in  his  professional  char- 
acter in  the  course  of  discipline  enjoined  by  his  church,  would  be 
admissible. — 13  Wend^  311. 

Physicians, — ^No  person  duly  authorized  to  practice  physic  or 
surgery,  shall  be  allowed  to  disclose  any  information  which  he  may 
hare  acquired  in  attending  any  patient,  in  his  professional  charac- 
ter, and  which  information  was  necessary  to  enable  him  to  prescribe 
for  such  patient  as  a  physician,  or  to  do  any  act  for  him  as  a  sur- 
geon.— (7.  L^  Sec.  4323.  A  physician  consulted  by  a  person  who 
had  seduced  a  female,  as  to  the  means  of  procuring  an  abortion,  is 
not  by  this  statute  privileged  from  disclosing  the  information  thu9 
acquired. — 14  Wend.,6Sl. 

Exposing  to  civil  or  criminal  suit, — Any  competent  witness  in 
a  cause,  shall  not  be  excused  from  answering  a  question  relevant 
to  the  matter  in  issue,  on  the  ground  merely'  that  the  answer  to 
such  question  may  establish,  or  tend  to  establish,  that  such  witness 
owes  a  debt^  or  is  otherwise  liable  to  a  civil  suit ;  but  this  provision 
shall  not  be  construed  to  require  a  witness  to  give  any  answer 
which  will  have  a  tendency  to  accuse  himself  of  any  crime  or  mis- 
demeanor, or  to  expose  him  to  any  penalty  or  forfeiture,  nor  in  any 
respect  to  vary  or  alter  any  rule  respecting  the  examination  of  wit- 
nesses.— C,  L,j  Sec,  4321.  The  privilege  of  a  party  in  interest  of 
refusing  to  testify  is  not  affected  by  this  provision ;  it  applies  to  a 
witness  who  is  neither  a  party  to  the  record,  nor  a  party  in  interest^ 
the  real  plaintiff. — 1  Hilly  586. 

When  the  witness  claims  to  be  excused  from  answering  a  ques- 
tion because  his  answer  will  have  a  tendency  to  implicate  him  in  a 
crime  or  misdemeanor,  or  will  expose  him  to  a  penalty  or  forfeiture, 
the  court  are  to  determine  whether  the  answer  he  may  give  to  the 
question  may  criminate  him  directly  or  indirectly,  by  furnishing 
direct  evidence  of  his  guilt,  or  by  establishing  one  of  many  facts, 
which  together  may  constitute  a  chain  of  testimony  sufficient  to 
warrant  his  conviction,  but  which  one  fact  of  itself  could  not  produce 
such  result ;  and  if  they  think  the  answer  may  in  any  way  crimi- 
nate him,  they  must  allow  his  privilege,  without  exacting  from  him 
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to  expUis  how  lie  nould  be  criminated  by  the  anawer  which  the 
trnth  may  oblige  him  to  give.  If  the  witneaa  was  obhged  to  show 
how  the  effect  is  produced,  the  protection  would  at  once  be  aiuu- 
liilated.— 4  Wend^  229.  This  section,  however,  excosea  the  wit- 
ness from  answering  the  question  only  when  the  crime  ie  one  for 
which  be  is  still  liable  to  bt  pttnishM,  or  to  a  penalty  for  which  a 
anit  may  be  legally  sustained.  If,  therefore,  a  pnwecaUon  f<c»-  the 
crime  or  a  suit  to  recover  the  penalty  is  barrod  by  the  statute  of 
limitations — 1  M.  tt  Af^  192^-the  witueBS  "is  bound  to  answer 
fiilty,  notwithstanding  his  answer  mag  lend  to  cast  a  very  great 
degree  of  reflection  upon  his  character  and  condnct" — Ibid.  But 
in  such  casc^  to  avoid  the  objection,  the  party  wishing  to  examine 
the  witness,  must  first  show  affirmatively  that  no  indictment  waa 
(bund  or  suit  commenced,  within  the  period  of  limitation. — 3  Detuo, 
69.  In  a  recent  case,  a  majority  of  the  Judges,  on  a  case  reserved 
for  their  opinion,  decided  that  if  a  witness  clums  the  protection  of 
the  court,  on  the  ground  that  the  answer  would  lend  to  criminate 
himself^  and  there  appears  reasonable  ground  to  believe  that  it 
would  do  so,  he  is  not  compelable  to  answer ;  and  if  obliged  to  an- 
swer, notwithDtanding,  what  he  says  muat  be  considered  to  have 
been  obtained  by  compulsion,  and  cannot  be  afterwards  given  in 
evidence  against  him.  They  did  not  decide,  (as  the  case  did  not 
call  for  it,  though  the  question  was  argued,)  whether  the  mere  dec- 
laration of  the  witueas  on  oath,  that  he  believed  that  the  answer 
would  t«nd  to  criminate  him,  would  or  would  not  be  sufficient  to 
protect  him  from  answering,  where  sufficient  other  circumstances 
did  not  appear  in  the  case  to  induce  the  Judges  to  believe  that  the 
answer  would  tend  to  criminate  the  witness.  They  ako  held,  that 
it  made  no  difference  in  the  right  of  the  witness  to  protection  that 
he  had  before  answered  in  part;  the  Judges  being  of  opinion  that 
ho  was  entitled  to  claim  the  privilege  at  any  stage  of  the  inquiry, 
nii'l  iliat  no  answer  forced  from  him  by  the  presiding  Judge  (after 
such  u  claim)  could  be  afterwards  given  in  evidence  against  him. — 
3  C.  it  f.,  474.  A  witness  ia  not  bound  to  answer  a  question,  the 
ntiRWenng  of  which  may  tend  to  render  him  amenable  to  a  criminal 
charge,  and  he  is  the  best  judge  of  this ;  and  the  court  may  caution 
thf  witness,  without  waiting  for  him  to  claim  hb  privilege. — 12 
Seotl,  762 ;  10  OMo,  330. 
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Affecting  moral  ehanteter. — AooHicr  rale  is,  that  a  vitsess  is 
ezcosed  &om  knaweriiig  a  queBtton,  the  answer  to  which  may  de* 
grade  the  moral  character  of  the  witness.  Some  of  the  cases  decide 
that  snch  a  question  is  not  to  be  answered,  although  the  teBtimooy 
tougbt  be  material  and  relevant  to  the  issue ;  others  that  it  most 
be,  if  the  question  relato  to  the  merits  of  the  cause,  and  is  not  col- 
lateral and  intended  to  impair  the  credibility  of  the  witness  merely. 
Probably  the  latter  is  the  correct  rale. — C.  tt  H^  nota  to  Phil.  Ev^ 
521,  622.  Bnt  if  a  witneie  voluntarily  answer  any  question  on  % 
matter  rendering  him  liable  to  punishment  for  a  crime  or  to  a 
penalty,  or  a  question  that  may  criminato  him,  kc^  he  cannot  af- 
terwards  claim  his  privilege,  but  muit  answer  all  qneetiona  relative 
to  that  transaction.— 1  C.  db  P^  278,  2  Ibid,  570;  M.  £  M^  47. 
Bnt — 9ee  Supra — if  the  witness  decline  to  answer  the  question,  no 
inference  of  the  truth  of  the  fiict  inquired  into  can  be  drawn  from 
his  refusal.— A.  A  M^  S88. 

The  privilege  of  teitifying  or  not,  in  such  cases,  belongs  exclu- 
uvely  to  the  witness,  who  may  take  advantage  of  it  or  not  at  his 
{Measure.  The  party  to  the  smt  cannot  object  He  has  no  right 
to  insiBt  upon  the  privilege  and  require  the  court  to  exclude  the 
eridence  on  that  ground.  Hie  witness  may  waive  it  and  testify  in 
Spite  of  any  objection  coming  from  the  party  or  his  counsel. — 3 
Hill,  564.  The  court  usually  informs  the  witness  that  he  is  not 
bound  to  answer. — M.  <t  if,  48,  ». ;  6  Cov^  264. 

Admigaions  and  derlaratimu. — This  branch  of  evidenee  may  be 
divided  into  direct  admissions,  those  which  are  made  expressly  for 
the  purpose  of  being  used  in  the  particular  suit,  and  collateral  ad- 
missions, or  those  consisting  in  the  acts  or  expressions  of  the  party 
aliunde  without  reference  to  the  suit.  The  former  are,  in  their 
nature,  eonclusive,  the  latter  are  conclusive  ornot,  according  as  they 
partake,  or  not,  of  the  qualities  of  an  ettoppel. — 1  Saund.  PL  <£  Ev^ 
50. 

AdmU^ons — Bi/  Pleading. — It  is  an  established  rule  of  pleading 
that  every  material  allegation  in  a  declaration  or  other  pleading, 
which  is  not  traversed,  or  denied  by  the  opposite  party,  is  admitted, 
so  that  the  party  is  precluded  at  the  trial  from  asserting,  and  the 
court  or  jury  from  finding  the  contrary.  As  the  general  issue  is 
the  only  plea  in  bar,  instances  of  this  description,  before  judgment, 
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are  chiefly  confined  to  cases  where  there  is  a  plea  in  abatement  or 
a  demurrer. — See  Ante,  pp.  106,  157.  In  an  action  by  an  executor 
or  administrator  on  a  cause  of  action  arising  in  the  life-time  of  the 
testator,  or,  intestate,  the  general  issue  admits  the  character  in 
which  the  plaintiff  sues. — 2  Mtt  S^  653. 

Where  a  party  agrees  to  admit  a  certain  fact  on  the  trial  of  the 
cause,  he  will  be  conclusively  bound  by  such  obligation. 

Collaiercd  ctdmisHone — By  Record. — Whatever  a  person  has 
admitted,  or  confessed  on  record,  or  whatever  has  been  found  by 
verdict,  or  by  the  court,  against  him,  t»  a  court  having  jurisdiction 
of  the  cause  and  parties,  he  is  precluded  from  denying.  Whatever 
18  admitted  on  the  record  need  not  be  proved,  and  cannot  be  dis- 
proved. K  a  defendant  demur  to  to  the  plaintiff^s  declaration,  he 
is  (unless  the  demurrer  is  withdrawn — Ante^p,  157) — precluded 
from  denying  any  matter  alleged  in  it,  for  a  demurrer  admits  fiicta 
well  pleaded,  and  the  only  question  to  be  determined  is  the  amount 
of  damages. — Ante^  p.  157. 

Admission — By  Payment  of  money  into  Court. — ^The  general  rule 
is,  that  money  may  be  paid  into  court)  ^  where  the  sum  demanded 
is  a  sum  certain,  or  capable  of  being  ascertained  by  mere  computa* 
tion,  without  leaving  any  other  sort  of  discretion  to  be  considered 
by  the  jury — 2  Burr.^  1,120 — ^but  not  in  an  action  for  general 
damages. — 1  LeigKs  N.  P^  172.  This  rule  has  been  extended,  in 
England,  by  statute,  so  as  to  include  some  actions  for  tort,  but  there 
is  no  change  of  it  in  this  State,  except  in  case  of  an  involuntary 
trespass  or  injury. — Ante^p.  145. 

If,  however,  the  defendant  pay  money  into  court  in  a  case  where 
he  is  not  allowed  to  do  so,  the  plaintiff^  by  taking  it  out,  will  thereby 
waive  the  irregularity,  and  the  effect  of  it  will  then  be  the  same  as 
if  it  had  been  paid  in  on  a  money  demand. — 1  Term  Rep.,  710.  In 
case  there  are  several  counts  in  the  declaration,  the  defendants  may 
pay  money  into  court  upon  one  or  more  of  them. 

When  and  how  to  he  paid  in. — ^Before  plea  pleaded,  it  is  the 
practice  to  allow  the  payment  of  money  into  court,  as  a  matter  of 
course,  and,  probably,  in  analogy  to  the  practice  of  the  higher 
courts,  a  Justice  might  allow  it  to  be  done,  even  after  pleading. 
The  defendants  must,  also,  pay  in  sufficient  to  satisfy  the  costs 
which  the  plaintiff  has  incurred  in  the  suit    After  the  money  is 
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paid  iiiy-the  defendant  may  plead  the  general  issue ;  or  if  he  see  fit, 
need  not  plead  at  all.  The  well  settled  practice  is,  that  where 
money  is  properly  paid  into  conrt,  the  sum  paid  in  must  be  con- 
sidered as  stricken  out  of  the  declaration.  It  is  a  defence  pro  tanto^ 
and  unless  the  plaintiff  proves  a  sum  beyond  what  is  paid  in,  there 
would  be  a  judgment  for  the  defendant. — 8  Cow,,  336,  338.  He 
will  recover  his  costs  which  accrued  after  the  money  was  paid  in. 
Of  course,  if  the  plaintiff  is  satisfied  with  the  amount  paid  in,  no 
further  proceedings  will  be  had  in  the  cause. 

Efftci  of  payment  into  court. — The  following  remarks  upon  this 
subject,  are  from  the  opinion  of  the  court  in  2  J,  Scott,  862  :  ^  Al- 
though it  was  at  one  time  doubted,  it  is  now  clearly  settled,  that 
payment  of  money  into  court  upon  a  general  count  in  indebitatus 
assumpsit,  or  in  debt,  admits  only  a  cause  of  action  to  the  amount 
paid  into  courts  and  no  more ;  and  that  the  admission  can  operate 
for  no  other  purpose. — Kvngham  vs,  Robins,  6  M,  dt  TTl,  94 ;  Staple- 
ton  vs.  Nenoall,  6  M.d  W.,9;  8  Dowl.y  P.  (7.,  196.  An  indebi- 
tatus count  is  not  confined  to  one  contract,  but  may  extend  to  an 
indefinite  number  of  contracts  between  the  parties.  When,  there- 
fore, the  defendant  pays  money  into  court  upon  such  a  count,  he  in 
effect  says :  I  agree  that  I  owe  you  the  sum  paid  into  court  upon 
some  contract  which  may  be  comprehended  in  your  count ;  but  if 
you  say  I  owe  you  more  upon  any  contract,  prove  that  contract. 
For  the  same  reason,  payment  into  court  by  several  defendants, 
sued  jointly  upon  a  general  count,  does  not  admit  the  partnership, 
because  it  merely  admits  that  there  was  a  partnership  in  some  con- 
tract within  the  declaration,  to  the  amount  paid  into  court ;  and  if 
the  plaintiff  wishes  to  recover  more  he  must  prove  a  contract  in 
which  they  are  jointly  liable  for  a  larger  amount.  So  with  respect 
to  payment  of  money  into  court  to  a  declaration  upon  a  special 
agreement,  the  rule  is  clear,  and  the  reason  for  the  rule  is  satisfac- 
tory. Payment  of  money  into  court,  under  such  circumstances, 
admits  the  contract  and  the  breach. — Fisher  vs.  Aide,  ZM.dk  W., 
486.  The  reason  for  this  rule  is,  that  as  the  declaration  contains 
but  one  contract,  the  payment  into  court  must  admit  that  contract 
by  which  alone  anything  is  claimed  to  be  due  from  the  defendant 
to  the  plaintiff.— 2  J.  Scott,  862  ;  See  1  Cusk.,  556. 

By  Deed, — A  party  is  estopped  from  averring  the  contrary  to 
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what  lie  has  expressly  alledged  in  an  instnunent  under  his  seal ; 
thns,  if  he  have  entered  into  a  bond  to  perform  the  covenants  in  an 
indenture,  he  cannot  set  np  as  a  defence,  that  the  indenture  was 
never  executed. — 2  B.  it  P^  599.  So,  if  the  condition  of  a  bond 
state  that  an  action  is  pending,  when  sued  on  the  bond  the  obligt(» 
is  precluded  from  saying  the  contrary. — 6  T.  R^  466. 

A  recital  in  a  deed  is  evidence  against  the  party  executing  it,  or 
one  claiming  under  him. — 1  Salh^  286 ;  b  M,db  S^  78. 

A  recited  instrument  is  only  evidence  of  so  much  as  is  recited ; 
if  any  other  portion  of  the  deed  be  required  in  evidence,  it  must  bo 
produced  and  proved  in  the  usual  way. — 7  Ad,  dt  Ell,^  783. 

In  order  to  operate  as  an  estoppel,  the  matter  must  be  expressly 
alleged.  Thus,  a  bond  conditional  to  perform  all  agreements  made 
fty  ^.  to  carry  away  all  (he  marl  in  suck  a  close^  does  not  estop  the 
obligor  from  showing  that  no  agreement  was  made  by  A. ;  that  no 
marl  was  in  the  close,  for  this  is  not  inconsistent  with  the  deed. — 
2  T,  i?.,  866.  And  it  is  only  in  an  action  founded  on  the  deed,  or 
arising  out  of  it,  that  the  matter  can  be  set  up  as  an  estoppel. — 8 
if.  d:  W.,  209. 

Not  only  the  party  himself^  but  every  person  who  claims  by,  or, 
under  him,  \a  bound,  whether  he  Comes  in  by  act  of  law,  or,  as 
heir. — 7  Ad.  tk  ML,  167.  But  no  person  who  is  in  the  situation  of 
a  stranger  to  the  act  which  asserts  the  estoppel  is  bound  thereby, 
nor  can  a  person  who  would  not^  if  the  matter  were  against  him,  be 
bound  by  the  estoppel,  take  advantage  of  it — 8  Scott,  419. 

Estoppel  hy  mutter  in  pais, — This  is  the  most  important  class  of 
estoppels,  and  includes  every  act,  representation,  and  course  of  con- 
duct, upon  the  faith  of  which  one  party  has  induced  the  other  to 
act,  or  by  means  of  which  he  has  acquired  an  advantage  to  himselfl 
As  far  as  regards  the  transaction  which  has  originated  from  such 
act,  representation,  or  course  of  conduct,  the  party  doing,  or  pursu- 
ing it  is  concluded,  as  against  the  other,  from  averring  the  con- 
trary.—9  B.  d  Cj  686. 

When  a  party  makes  an  admission  with  the  intention  to  influ- 
ence the  conduct  of  another,  and  the  latter  acts  upon  it,  and  will 
be  injured  if  the  party  is  allowed  to  gsdnsay  it,  the  admission  is 
conclusive.  But  it  would  be  otherwise,  of  a  declaration  made  to  a 
third  person,  without  any  intention  of  influencing  the  conduct  of 


tiic  p&rty,  even  though  he  afterwards  hear  of  and  act  upon  it — 0 
Hill,534;  3lbid,2l5;  iMel^SSl. 

Admistion  hy  partia  on  tht  record. — The  declaration  or  admia- 
sion  of  a  party  on  the  record  are  evidence  for  the  opposite  party. 
Bnt  when  the  plaintiff  on  the  record  has  assigned  his  interest  in 
the  debt,  or  choee  in  action,  of  which  the  defendant  had  notice, 
evidence  of  confessions  af^rwards  made  by  the  plaintiff,  as  to  the 
demands  of  the  defendant  against  him,  and  vhich  might  impair  the 
interest  so  asagned  or  prejudice  the  rights  of  the  assignee,  for 
whose  benefit  the  suit  is  broogbt,  are  not  admissible. — 20  Johih, 
142. 

Where  an  action  was  broogbt,  in  the  name  of  the  payee,  upon 
a  note  not  negotiable,  and  no  evidence  had  been  given,  on  the  part 
of  the  plaintiff,  that  the  payee  was  not  the  real  owner  of  the  de- 
mand ;  and  defendants  under  plea  of  the  general  issue,  and  notice 
that  the  note  was  given  for  money  won  at  playing  cards,  offered  in 
evidence  the  written  declaration  of  the  pliuntiff,  that  he  had  not 
then,  and  never  had,  any  property  in  the  note;  that,  at  about  tha 
time  it  was  given,  the  maker,  and  another  person,  played  at  cards, 
and  both  parties  informed  him  that  the  note  was  given  for  money 
won  at  cards ;  that  it  was  made  payalilo  to  Inm  without  his  know- 
ledge or  consent ;  and  that  be  did  not  know,  at  the  time  of  making 
this  ststementf  who  was  the  owner  of  the  note — Held,  That  this 
statement  was  proper  evidence.  While  it  shows  no  cnuso  of  action 
in  plaintifii  it  shows  none,  legal  or  equitable,  in  any  other  person. — 
5  Midi.,  60. 

Where  one  party  has  voluntarily  made  his  trustee  or  agent  the 
ostensible  principal,  and  the  only  one  capable  of  legal  action,  ho 
will  be  bound  by  the  admissions  of  such  trustee  or  agent. — lb. 

Where  action  is  brought  in  the  name  of  one  person,  for  the 
benefit,  as  is  claimed,  of  a  bona  fide  assignee,  the  question  whether 
there  has  been  a  bona  fide  assignment  is  not  lor  the  Court,  but  for 
the  jury;  and  the  Conrt,  therefore,  is  not  warranted  in  excluding 
the  admissions  of  the  nominal  pluintitT,  on  the  tmsumption  that  such 
assignment  has  been  established  by  evidence. — Jh, 

If  there  are  several  parties  on  the  same  side,  the  admission  of  one 
of  thorn  will  not  affect  the  otker»  unless  there  is  a  joint  interest,  a 
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mere  cominnnity  of  interest  is  not  sufficient — 3  John^  536;  10 
76.,  66. 

The  declarations  of  a  gaardian  or  prochein  ami  are  not  admissi* 
ble  against  the  infant— 2  Stark.,  366 ;  H.  d:  M^  106.  Tlie 
prochein  ami  of  an  infant  plaintiff,  is  not  precluded  from  giving 
evidence  for  the  plaintiff.— 13  M.  ik  W^  640  ;  15  Ad.  d:  JEl^  {Ji. 
S.)  878  ;  Ante,  p.  237. 

In  assumpsit  against  several  defendants,  a  statement  made  by 
one  is  receivable  in  evidence,  as  the  plaintiff  may  proceed  to  fix 
each  of  the  defendants  separately. — 10  Bing.,  395. 

The  declaration  of  a  third  person  made  in  the  presence  of  a  par- 
ty and  assented  to  by  him,  are  admissible  evidence  against  him. 
And  the  assent  of  the  party  is  presumed,  if  nothing  is  said  by  liim 
inconsistent  with  that  presumption. — 21  Pick.,  615. 

Admission  by  parties  interested,  though  not  on  the  record, — The 
declaration,  or  admission  of  the  party  interested,  are  in  all  cases 
receivable  in  evidence. — M,  <&  M^  410.  In  an  action  on  a  policy, 
avering  the  interest  in  A.  B.,  the  declaration  of  A.  B.  is  admis- 
sible against  the  plaintiff. — 16  East^  141.  So,  in  an  action  on  a 
bond  conditioned  for  the  payment  of  money  to  a  third  person,  the 
admission  of  such  third  person,  that  nothing  was  due,  is  evidence 
for  the  plaintiff. — 1  Wils,,  237.  So,  in  case  the  demand  has  been 
assigned,  the  declarations  of  the  real  plaintiff^  the  party  in  interest, 
are  admissible  evidence  for  the  opposite  party. 

Admission  by  co-trespassers. — Where  parties  are  established  to 
be  CO -trespassers,  or  wrong-doers,  or  to  have  entered  into  the  same 
criminal  design,  with  a  view  to  its  accomplishment^  the  admission 
of  one,  as  to  the  motives  and  circumstances  of  the  trespass,  will  be 
evidence  against  all  who  are  proved  to  have  combined  together  for 
the  common  object — 11  Ea^t.,  585;  M.  d:  M.,505 — and  this, 
though  such  admissions  were  made  by  one  in  the  absence  of  the 
others.  Thus,  if  three  defendants  have  jointly  imprisoned  the  plain- 
tiff, the  delaration  of  one  of  the  defendants,  made  some  weets  af- 
ter, in  the  absence  of  the  others,  tending  to  show  that  the  impris-^ 
onmcnt  arose  from  malice,  are  admissible  evidence  in  an  action  for 
false  imprisonment  brought  against  all  three. — 2  C.  d'  P.,  233. 

Admissions  by  agents. — Before  the  admission  can  be  given  in 
evidence,  the  fact  of  his  agency  must  be  established,  and  evidence 
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that  the  person  has  acted  as  agent  in  other  like  instances,  in  which 
his  principal  has  recognized  his  acts,  will  be  evidence  of  a  general 
authority. — 1  Esp.  6  ;  2  Stark.,  368. 

Admissions  by  agents  are  of  three  kinds.  1.  Those  whicli  arc 
made  by  an  agent  in  the  course  of,  and,  with  reference  to  his  em- 
ployment. 2.  Declarations  made  by  a  party  to  whom  the  princi- 
pal refers  another  for  infonnation  as  to  the  particular  subject ;  and 
3,  declarations  which  the  principal  adopts,  and  uses  -for  his  own 
purposes. 

1.  Declarations  cC'c,  made  hy  cm  agent  in  the  course  of  his  employ- 
ment.— The  admissions  of  an  agent  as  to  acU  within  the  scope  of 
his  authority,  and  made,  when  so  acting,  are  as  much  evidence 
against  the  principal  as  if  the  principal  had  made  the  admissions. 
If  A.  employs  B.  to  enter  into  a  contract,  whatever  B.  does,  or  says, 
or  writes  in  the  making  of  that  contract  respecting  it,  is  admissible  in 
evidence,  because,  it  is  a  part  of  the  contract  which  he  makes  for 
A. — 4  Taunt.,  519.  It  is  on  this  ground  only,  that  such  evidence 
is  admissible,  and,  therefore,  when  an  agent  writes  a  letter  to  his 
employer  containing  a  narrative  of  what  he  has  done,  it  cannot  be 
used  in  evidence  against  his  employer. — lb. ;  see  1  Esp.,  376.  For 
the  same  reason  what  an  agent  says  before  or  after  the  particular 
transaction.  Is  not  evidence. — See  5  Esp.  72  ;  7  Bing.,  543  ;  Gow. 
45  ;  4  Taunt.,  565. 

To  make  the  statements  of  the  agent  admissible,  they  must  be 
made  with  reference  to  the  subject  matter  of  his  employment. — 8 
Bing.,  451 ;  19  Pick.,  220.  "Tlie  declarations  of  an  agent  are  ad- 
missible only  when  made  in  regard  to  a  transaction  then  depend- 
ing. Such  declarations  are  considered  as  part  of  the  res  gestae,  and 
so  binding  on  the  principal.  When  an  agent  is  acting  within  the 
scope  of  his  authority,  his  declarations  accompanying  his  acts  are 
admissible,  as  thoy  may  qualify  his  acts ;  but  his  declarations  as  to 
other  matters  and  transactions  are  merely  hearsay  testimony." — 8 
3ff^,  46 ;  2  Hill,  446 ;  1  Mich.,  51, 

2.  Declarations,  d'c,  by  party  referred  to, — ^When  a  party  agrees 
to  bo  bound  by  what  another  says,  he  makes  the  expressions  of  the 
other  evidence  against  himself.  Thus,  if  on  being  applied  to  for  a 
debt,  he  says,  "  I'll  pay  you  if  A.  B.  says  it  is  due,"  and  A.  B.  says 
it  is  due,  his  answer  is  evidence,  and  A.  B.  need  not  be  called  as  a 
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witness.  So  when  a  vendee  of  goods  said^  "  If  the  carrier's  servant 
says  he  delivered  the  goods  I  will  .pay  you/'  the  answer  of  the  ser- 
vant is  evidence. — 1  Camp^  364.  If  a  person  ^ree  to  admit  a 
claim,  provided  I.  S.  will  make  an  affidavit  in  support  of  it,  such 
affidavit  is  proof  against  him.— 1  Hsp^  1Y8 ;  Feake,  187  ;  2  Hill^ 
502,  But  the  answer  or  affidavit,  as  the  case  may  be,  la  not  con- 
clusive ;  3  Stark^  160  ;  1  M.4i:  W^  435  ;  See  1  Greenly  £v^  see. 
164.  Quere,  as  to  an  affidavit.  ^^If  the  promise  is  binding,  be- 
cause the  making  the  proof  or  affidavit  is  a  consideration  for  it,  the 
defendant  must  necessarily  be  precluded  from  gainsaying  the  fact.^ 
— 18.7bAn.,339,  341. 

3.  Ihclaratwns,  d:e^  adopted  by  the  prindpal. — ^Where  a  party 
adopts  the  acts,  or  expressions  of  another,  or  makes  use  of  what 
another  asserts,  he  thereby  gives  it  all  the  force  of  an  admission  by 
himself.  As  where  the  defendant  procured  another  to  make  an 
affidavit  of  certain  facts  in  order  to  put  off  the  trial,  such  affidavit 
was  held  admissible  evidence  against  the  defendant  of  the  facts 
stated  therein. — 6  ^ep,  47 ;  Ad,  <&  ML,  444.  So,  where  a  petition- 
ing creditor  procured  another  to  depose  to  an  act  of  bankruptcy, 
and  an  action  was  subsequently  brought  against  him  by  the  assignee 
of  such  bankrupt,  in  which  the  defendant  denied  the  act  of 
bankruptcy,  the  deposition  was  held  admissible  against  him. — 10 
Ad.  dt  Ell^y  464.  In  these  cases,  the  party  had  made  use,  on  his 
own  behalf^  of  the  particular  document,  the  contents  of  which  he 
knew.  But  this  rule  does  not  apply  to  the  testimony  of  a  witness 
on  the  trial  of  a  cause. — lb, 

Admieeione  by  partners, — ^The  admission  of  a  person  proved  to 
be  a  partner  with  another  as  to  matters  relating  to  the  partnership, 
is  evidence  against  that  other. — 1  Stark,,  81.  But  the  fact  of  the 
partnership  must  first  appear  or  be  proved  aliunde^  in  order  to  let 
in  the  admission  of  one  as  evidence  against  the  other.  The  con- 
fession of  a  debt  by  one  partner,  however,  after  the  dissolution  of 
the  partnership,  is  not  admissible  evidence  against  the  other  par- 
ties.—9  Cow,,  58,  420;  3  John,,  528,  15  lb,,  409.-  It  is  otherwise 
in  England. — 1  Stark,,  81. 

In  an  action  against  persons  as  partners,  the  declarations  of  one 
is  not  admissible  to  prove  Uic  others  to  be  partners  4  they  are  to 
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be  received  as  evidence  of  the  fact  only  against  the  person  malfing 
them. — 10  John^Q6\  1  Wen^2l6. 

Declaration  hy  former  oumer  of  demand  in  suit, — Declarations 
made  by  the  former  owner  of  a  chose  in  action  are  not  admissible 
to  affect  the  rights  of  one  deriving  title  from  him,  although  such 
former  owner  be  dead. — 6  ffill,  405.  But  where  in  an  action  by 
an  endorsee  of  a  negotiable  promissory  note,  the  plaintiff  is  shown 
to  have  received  it  of  the  former  holder  after  it  became  due,  and  the 
endorsee  &ils  to  show  that  he  paid  value  for  it,  the  suit  is  presumed 
to  be  prosecuted  for  the  benefit  of  the  former  holder,  and  his  dec- 
larations made  while  he  held  the  note,  and  after  it  had  become 
payable,  are  admissible'  for  the  defendant :  as  to  show  that  it  was 
given  for  an  illegal  consideration.  The  law  deems  him,  in  such 
cases,  holding  and  suing,  in  fact,  for  the  benefit  of  the  former  holder 
and  not  in  his  own  right — 4  Denio,  68.     See  ante,  p.  249. 

Admissions  hy  husband  or  wife, — The  admissions  of  the  wife 
when  she  can  be  considered  the  agent  of  the  husband,  are  evidence 
against  him. — 1  &ess,,  142.  Therefore,  where  the  wife  has  acted 
for  her  husband,  and  with  his  assent,  in  any  department  of  business, 
her  admissions  or  acknowledgments  are  evidence  to  charge  the 
husband.— 3  M.dhM,,  428 ;  2  StarJc,  204;  1  Holt,,  591.  Where 
a  wife  carried  on  the  business  of  a  grocer^s  shop  by  her  husband's 
authority,  and  attended  to  all  the  receipts  and  payments,  it  was 
held  that  her  statement  to  the  landlord  that  she  would  pay  the 
rent  of  the  shop  on  a  future  day,  and  admitting  its  amount,  was  not 
evidence  against  her  husband  of  the  terms  of  the  tenancy.  ^^  This 
was  not  an  admission  accompanying  an  act  done,  nor  an  act  which 
itself  the  wife  was  authorized  to  do.  A  wife  cannot  bind  her  hus- 
band by  jBPdmissions,  unless  they  fall  within  the  scope  of  the 
authority  which  she  may  reasonably  be  ^presumed  to  have  derived 
from  him ;  and  when  he  is  canying  on  such  a  trade  as  this,  if  it  be 
necessary  for  that  purpose  that  she  should  have  such  a  power,  she 
may  be  his  f^nt  to  make  admissions  with  respect  to  matters  con- 
nected with  the  trade." 

The  general  rule  is,  that  the  wife's  admissions  will  not  bind  the 
husband.  The  declarations  of  husband  and  wife  are  subject 
to  the  same  rule  of  exclusion  which  govern  their  testimony  as 
witnesses.^1  Greenl.  Ev^  s,  341.    The  wife  is  not  bound,  nor  can 
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she  be  atfected  by  the  Admission  of  her  husband  as  to  her  aeparatt 
estate.— 2  Mich.  Jtep^  389 ;  See  Ante,  pp.  238,  239.  In  an  action 
by  busband  and  wife,  for  an  assault  upon  the  wife,  no  acts  or  words 
of  the  husband,  unless  the  wife  was  privy  to,  or  participated  in 
them,  can  be  proven  in  mitigation  of  damages. — EvarU  vt.  EvarU 
*  and  wi/«.— 3  Mich.,  680. 

Adntittion— extent  of  and  how  eonitnted. — Tlie  entire  admisMon 
is  to  be  taken  ti^ethcr,  and  if,  in  relation  to  a  debt,  it  amount  ti> 
a  denial  of  any  present  indebtedness,  it  will  not,  alone  be  proof  of 
the  debt. — 3  Denio,  316,  So,  if  the  adinis.sioa  he  tliat  the  demand 
once  existed,  but  had  been  paid,  it  will  not  alone  be  of  any  avail. — 
15  John.,  229.  But  where  a  party  admiu  the  esjstence  of  a  par- 
ticular debt  or  the  accuracy  of  certain  items  charged  against  him, 
althougli,  at  the  same  time,  he  sets  op  an  off-set  tJ  other  items  in 
hia  own  favor,  his  admission  is  competent  evidence  to  jiistiiy  a  re- 
covery for  the  debt  of  items  thus  admitted,  unless  the  allied  set 
off  is  duly  proved.  Such  a  statement  is  an  un(|ualified  admission 
of  a  present  indebtedness,  although  accompanied  by  an  assertion 
of  n  counter  demand  in  hia  own  favor.  Bnt  the  assertion  that  a 
set-off  exists  does  not  prove  its  existence,  althiMigh  the  admission 
may  uoni^lusively  establish  the  debt  or  items  claimed  to  be  due  from 
the  party  by  whom  the  admission  was  made.-:-/*?*-  Beardtlty,  J. ; 
3  i>n*;o,  315. 

An  aiimissioii  of  a  fact  by  a  pai*}'  to.  a  siiit,  is  wideuce  i^:iiiri:>t 
liim,  though  made  in  a  cenv<rsatien  respecting-  a  comproniise  of 
the  suit. — 8  Denia,  58. 

A  party  wliose  admissions  and  confessions,  are  resorted  to  as  evi- 
dence a]:,'ainst  him,  has,  in  genbral,  a  right  to. insist  tliat  the  whole 
should  be  taken  together;  but  the  part  calknl  out  by  him  should 
relate  to  the  point  or  fact  inquired  into,  on  the  other  side. — 2  HUK 
440  ;  24  Wend.,  350.  A  pavtf  who  relies  upon  the  account  books 
of  his  adversary  to  prove  items,  in  his  own  favor,  must  also  take  the 
books  aa  evidence  of  the  charges  gainst  him. — 4  Cont*.,  24Y.  A 
witness  who  has  been  cross-examined  as  to  what  plaintiff  said  in  a 
particiilflr  conversation,  cannot,  on,  that  ground.  l>e  re-exainiucil  as 
to  other  assertions  made  by  the  plaintiff  in  the  sanie  conversation, 
but  not  connected  with  the  assertions  to  which  the  crow-eMuiina- 
tious  rcliited;  although  the  a-tsertion  as  to  which  it  is  proposed  t>i 
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to  re-examine  be  connected  with  the  subject  matter  of  the  present 
suit. — V  Ad,  d:  EU^  62Y. 

If  that  part  of  the  confession  which  discharges  the  party  is  in  it- 
self highly  improbable,  or  if  there  be  evidence  aliunde,  thongli  but 
slight,  tending  to  discredit  it,  the  jury  may  believe  one  part  of  the 
confession,  and  reject  the  other. — 2  HiiL  440,  442  ;  2  Bin^^  iV.  C,  ^ 
145;  B.  d:  M^2o1, 

Evidence  of  deceased  IFi7»w«.— In  some  cases  evidence  of  what 
a  witness  since  deceased  has  sw^orn  to,  is  admissible.  To  allow  the 
admission  of  such  testimony,  it  must  be  shown  that  a  prior  trial 
was  had  between  the  same  parties  and  for  the  same  cause  of  action. 
— 6  Cow^  164  ;  5  Denio,  370.  To  prove  that  fact  the  record  is  the 
best  evidence  and  must  be  introduced. — 8  John.,  446.  It  must 
also  be  proved  that  the  witness  is  dead.: — 17  John*,  170  ;  6  Cow,, 
162. 

If  the  witness  introducctl  to*  prove  the- evidence  which  the  de- 
ceased witness  gave  on  the  former  trial,,  cannot  give  the  words  of 
the  deceased,  but  is  able  merely  to  swear  to  the  effect  of  them,  it 
will  not  be  sufficient— 4  T,.jR,,  265,  290 ;  7  Black/,,  10 ;  6  Cow., 
162.  Where  the  defendants  offered  to  prove  the  testimony  of  a 
deceased  witness,  given  at  the  fonner  trial  of  the  cause,  and  the 
witness  to  prove  it  stated,  that  on  a  former  trial  of  the  cause  he  acted 
as  counsel  for  the  defendant,  and  took  very  full  and  particular  min- 
utes of  the  witness'  testimony ;  and  that  he  intended  at  the  time  to 
take  down  the  words  of  the  witness,,  but  could  not  pretend  to  give 
his  precise  words ;  that  lie  could  not  swear  to  the  witness's  testi- 
mony, except  from  the  minutes  taken  by  him  on  that  trial,  and 
could  not  now  testifvthat  he  had  taken  down  everv  word  of  the  wit- 
ncss's  testimony,  but  he  intended  to  take  down  all  he  regardcil  as 
material ;  the  court  held  the  evidence  was  admissible.  They  said, 
"  with  respect  to  the  testimony  of  a  deceased  witness,  the  rule  is 
laid  down  with  much  strictness  ;  but  if  nothing  will  answer,  but  an 
exact  transcript  of  the  testimony  of  the  witness  in  his  very  words, 
and  all  his  words,  it  will  exclude  all  such  testimony.  There  are 
few  occasions  where  a  cautious  and  prudent  man  will  swear  that 
his  notes  of  testimony  of  a  witness,  taken  down  at  the  time,  con- 
tains his  very  words,  and  all  his  words.  It  seems  to  me  tliat  Mr. 
Whitinc's  notes  should  have  been  receive],  connected  with  his  oath 
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as  to  accuracy.  It  was  his  intention  at  the  time  to  take  down  the 
words  of  the  witness,  not  the  substance  or  l^al  effect  of  the  testi- 
mony."—16  Wend^  193. 

3.  Of  depontiofu. — ^Depositions  may  be  taken  in  the  manner 
and  according  to  the  regulations  provided  in  this  act,  to  be  used 
before  any  magistrate  or  other  persons  authorized  to  examine  wit- 
nesses, in  any  other  than  criminal  cases. — C,  L^  See,  4270. 

When  a  witness,  whose  testimony  is  required  in  any  civil  cause 
pending  in  this  state,  shall  live  more  tii&an  thirty  miles  from  the 
place  of  trial,  or  shall  be  about  to  go  out  of  the  state,  and  not  to 
return  in  time  for  the  trial,  or  is  so  sick,  infirm  or  aged,  as  to  make 
it  probable  that  he  will  not  be  able  to  attend  trial,  his  deposition 
may  be  taken  in  the  manner  hereafter  provided. — lb,.  See,  4271. 

At  any  time  after  the  cause  is  conunenced  by  the  service  of  pro- 
cess or  otherwise,  either  party  may  apply  to  the  Justice  of  the 
Peace  before  whom  any  such  cause  may  be  pending,  who  shall  is- 
sue a  notice  to  the  adverse  party  to  appear  before  him,  the  said 
Justice,  if  the  said  witness  is  in  the  county  where  the  cause  is  pend- 
ing, at  the  time  and  place  appointed  for  taking  the  deposition,  and 
put  such  interrogatories  as  he  may  think  fit,  or  such  notice  may  be 
given  by  such  party  and  served  upon  such  adverse  party  without 
any  such  direct  agency  of  such  Justice.  And  in  case  the  witness 
resides  in  any  other  county  in  this  state,  then  the  party  wishing  to 
take  the  deposition  of  any  such  witness  may  give  like  notice  to  the 
.  adverse  party  to  appear  before  any  Justice  of  the  Peace  of  any  oth- 
er county  in  this  state,  and  put  such  interrogatories  as  he  may  think 
fit  upon  the  examination  of  said  witness. — Ib,^  Sec,  4272. 

Notice  by  Jiutice  of  taking  Deposition, 


State  of  Michigan, 
County 

A—  B— 

vs. 
C—  B— 


AN,  ) 


Sib  : — ^Take  notice  that  A.  B.,  the  plaintiff  in  the  above  entitled 
cause,  now  pending  before  me,  has  applied  to,  and  requested  me  to 
take  the  deposition  of  £.  F.,  of  the  township  of  in  said 
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county  of  ,  "who  lives  more  than  thirty  mUes  from  the  place 

of  trial,  to  be  use  in  said  cause ;  that  I  have  appointed  the 
day  of  next,  at  o'clock  in  the  noon,  at 

in  the  township  of  in  said  coanty,  as  the  time  and  place  of 

taldng  said  deposition ;  at  which  time  and  place  you  are  hereby 
notified  to  appear  before  me,  and  put  such  interrogatories  as  you 
may  think  fit    Dated,  &c.  G.  H^  Justice  of  the  Peace. 

To  the  above  named  defendant 

The  notice  may  be  served  on  the  agent  or  attorney  of  the  ad- 
verse party,  and  will  have  the  same  effect  as  if  served  on  the  party 
himself.— C  L^  Sec.  42Y3. 

The  written  notice  before  prescribed,  may  be  wholly  omitted,  if 
the  adverse  party,  or  his  attorney,  shall,  in  writing,  waive  the  right 
to  it— 76.,  Sec.  4275. 

The  notice  shall  be  served  by  delivering  an  attested  copy  there- 
of to  the  person  to  be  notified,  or  by  leaving  such  copy  at  his  place 
of  abode,  if  served  by  any  officer  authorized  to  serve  a  subpoena, 
and  when  served  by  the  party,  by  delivering  a  true  copy  of  such 
notice,  verified  by  the  affidavit  of  the  party  serving  the  same,  al- 
lowing in  all  cases  not  less  than  twenty-four  hours  after  such  notice, 
before  the  time  appointed  for  taking  the  depositions,  and  also  al- 
lowing time  for  his  travel  to  the  place  appointed  after  being  noti- 
fied, not  less  than  at  the  rate  of  one  day  (the  first  day  of  the  week 
excluded,)  for  every  twenty  miles  travel. — Ih.^  See.  4274. 

When  the  service  of  the  notice  is  made  by  a  constable,  it  is  done 
by  delivering  to  the  person  to  be  notified,  ^c,  a  copy  of  the  notice 
upon  which  is  written,  "  A  true  copy :  Attest,  C.  D.,  Constable ;" 
when  service  is  made  by  the  party,  a  true  copy  of  the  notice  is  to 
be  delivered.  When  the  service  is  made  by  a  party,  prabably,  no 
service  would  be  good,  except  by  delivery  of  the  notice  to  the  op- 
posite party ;  the  service  by  leaving  a  copy  at  the  place  of  abode, 
would  seem  to  be  confined  to  service  by  an  officer. 

JProof  of  service  of  this  notice  should  be  made  in  all  cases.  If 
the  opposite  party  does  not  appear,  the  officer  is  required— 'jXMf — 
to  return  with  the  deposition  the  notice,  if  any,  that  was  proved  to 
have  been  given.  In  case  there  is  no  appearance,  the  Justice  should, 
in  the  same  manner,  be  satisfied  that  legal  notice  was  given  before 
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taking  the  deposition.  If  the  opposite  party  appear,  and  make  no 
objection,  the  affidavit  would  be  unnecessar}'.  This  proof  will  be 
by  affidavit,  or  by  the  constable's  return,  it  would  seem. 

Affidavit  of  Service  of  Notice  by  Party, 

Statk  of  Michigan,  ) 
County  of  J  ®®' 

J.  Rs,  the  above  plaintiff,  being  duly  sworn,  deposes  and  sayr«, 
that  on  the  day  of  instant,  [or,  last  past,]  between  the 

Lours  of  and  o'clock  in  the  forenoon,  this  deponent 

scr\'ed  the  above  named  C.  D.  with  a  copy  of  the  above  notice,  liy 
dcliverinj^  to  him  a  tnie  copy  of  said  notice.  And  this  deponent 
further  saith  that  at  the  time  of  said  service,  the  said  C.  D.  reside*! 
not  exceeding  miles  from  the  place  appointed  in  said  notice 

for  taking  the  deposition  of  the  said  C.  D.  And  further  this  de- 
ponent says  not.  J.  R. 

Subscribed  and  sworn,  &c., 

,  Justice  of  the  Peace. 

Any  witness  may  be  summoned  and  compelled  to  give  his  depo- 
sition, at  any  place  within  the  township  in  which  he  resides,  or 
within  fifteen  miles  of  the  place  of  his  abode,  in  like  manner,  and 
under  the  same  penalties  as  he  may  be  summoned  and  compelled 
to  attend  as  a  witness  in  any  court. — C,  Z.,  Sec,  4285. 

Summons  for   Witness, 

State  of  Michigan,  ) 
County,  J 

To  A.  S. — In  the  name  of  the  people  of  the  State  of  Michigan, 
you  are  hereby  summoned  to  appear  before  me,  the  subscriber,  one 
of  the  Justices  of  the  Peace  of  the  township  of  in  sai<l 

count V,  at  on  the  dav  of  at        o'clock, 

in  the  noon,  then  and  there  to  be  examined,  and  to  testify 

the  truth,  on  the  behalf  of  the.  plaintiff,  in  a  certain  cause  pending 
before  me,  wherein  is  plaintiff,  and  defendant,  on 

the  part  of  the  plaintiff.     Hereof  fail  not  at  your  peril. 

Given  under  my  hand,  this  day  of  1858. 

,  Justice  of  the  Peace. 
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It  is  not  prcceived  how  that  part  in  relation  to  witnefwes  living 
more  than  thirty  miles  from  the  place  of  trial  can  be  carried  out 
without  much  difBculty.  The  witness  cannot  be  compelled  to  at- 
tend at  a  place  distant  more  than  fifteen  miles  from  the  place  of 
his  abode,  unless  it  is  within  the  township  in  which  he  resides.  If 
the  Justice  reside  in  a  different  township,  in  the  same  county,  at 
the  distance  of  fortv  miles  from  the  witness  residenet',  he  would 
be  obliged  to  travel  the  residue  of  th<j  distance  beyond  the  fifteen 
miles. 

The  deponent  shall  be  swoni  or  affirmed  to  testity  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  relating  to  the  cause  for 
which  the  deposition  is  taken,  and  he  shall  then  be  examined  by 
the  person  before  whom  he  is  brought,  and  by  the  parties,  if  they 
think  fit,  and  his  testimony  shall  be  taken  in  writing. — C,  Z.,  Sec, 
4276. 


Form' of  Oath  to   Witness. 

You  do  that  you  will  testify  the  tnith,  the  whole  tmth, 

and  nothing  but  the  truth,  relating  to  the  cause  now  pending  be- 
fore me,  wherein  is  plaintiff,  and  is  defendant. 

The  party  producing  the  deponent  shall  be  allowed  first  to  ex- 
amine him  either  upon  verbal  or  written  interrogatories,  on  all 
points  which  he  shall  deem  material,  and  then  the  adverse  party 
may  examine  the  deponent  in  like  manner ;  after  which  either 
party  may  propose  such  further  interrogatories  as  tlic  case  may 
require. —  (7.  Z.,  Sec,  4277. 

Tlie  deposition  shall  be  written  by  the  Justice  or  by  the  depo- 
nent, or  by  some  disinterested  person  in  the  presence  and  under 
the  direction  of  the  Justice,  and  it  shall  be  carefully  read  to  or  by 
the  deponent^  Jind  shall  then  be  sul>scribed  by  him. — /6.,  Sec.  4278. 

Form  of  Deposition, 

Deposition  of  taken  on  the  day  of  1858, 

at  in  tlio  (^ountv  of  State  of  Michigan,  in  a 

cause  pending  bef(»:'e  mo,  a  Jw^^'-l'   .f  the  Peace  of  th.- 
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township  of  in  said  conntj,  wherein  is  pbdnttff^ 

and  defendant,  and  for  said  phdntiff^  in  pnrsaance  of  a 

notice  hereto  attached,  [if  defendant  does  not  appear]  issued  by  me 
to  said  defendant 

Hie  said  deposes  as  follows : 

Question. — [Insert  the  question.] 

Answer, — [Insert  the  answer  of  the  witness  in  his  own  words  as 
nearly  as  possible.] 

Upon  cross-examination  by  the  defendant  the  said  deposes 

as  follows : 

Question, — 

Anstoer. — 

[If  any  paper  is  produced  and  referred  to  by  the  witness,  mark 
it  by  putting  a  letter  on  it,  thus :  '^B."  and  annex  it  to  the  depo- 
sition ;  the  witness  then  refers  to  it  in  his  testimony,  as  "  the  paper 
hereto  annexed,  marked  B.''] 

Subscribed  and  sworn,  <S:c. 

After  the  testimony  of  the  witness  has  been  written  down,  it 
must  be  carefully  read  by  or  to  the  witness,  and  corrected  if  any 
error,  and  then  subscribed  to  by  him,  that  is,  lie  will  sign  his  name 
at  the  end  of  the  deposition. 

Hie  person  taking  the  deposition  shall  annex  to  the  deposition 
a  certificate  of  the  time  and  manner  of  taking  it,  the  person  at 
whose  request,  and  the  cause  or  suit  for  which  it  was  taken,  and 
the  reason  for  taking  it,  and  stating^ also  whether  the  adverse  party 
attended,  and  if  not,  returning  with  the  said  deposition  the  notice, 
if  any,  that  was  proved  to  the  said  Justice  to  have  been  given  to  him. 
—a  Z.,  Sec.  4279. 

Form  of  Certificate  to  be  annexed  to  the  Deposition. 

State  of  Michigan,  ) 
County, ) 

I,  a  Justice  of  the  Peace  in  and  for  the  township  of 

in  said  county  of  do  hereby  certify  that 

named  in  the  annexed  deposition  personally  appeared  before  me, 

on  the  day  of  1858,  at  o'clock  in  the 

noon  of  that  day,  at  in  the  township  of  in 
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Mid  county,  and  being  by  me,  the  said  JuBtice  then  and  there  first 
Bwom  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  rekting  to  the  cause  for  which  the  deposition  was  taken,  was 
examined  [by  me  the  said  Justice]  aftd  by  the  said  parties,  and  his 
testimony  was  taken  in  writing,  that  the  foregoing  deposition  was 
wholly  written  by  me,  and  was  carefully  read  by  [or,  to]  said 
and  was  then  subscribed  by  him.  And  I  further  certify  that  tKe 
said  deposition  was  taken  at  the  request  of  to  be  used  in 

a  cause  now  pending  before  me,  the  said  Justice,  wherein  the  said 
is  plaintiff  and  is  defendant,  and  that  he  the 

said  was  present  and  attended  the  taking  of  said  deposit 

tion,  [or,  and  that  the  said  was  not  present  at  the  taking 

of  said  deposition,]  which  was  taken  upon  the  notice  thereof  proved 
to  me  to  haye  been  given  to  him,  which  is  hereunto  annexed  and 
herewith  returned,  and  I  further  certify  that  the  reason  for  taking 
said  deposition  was  that  said  witness  lived  more  than  thirty  miles 
from  the  place  of  trial  of  said  cause  [or,  "  is  about  to  go  out  of  the 
State,  and  not  to  return  in  time  for  the  trial  of  said  cause  f  or,  '^  is 
so  sick;"  or,  **is  so  infirm;*'  or,  'Ms  so  aged  as  to  make  it-prebable 
that  he  will  not  be  able  to  attend  the  trial  of  said  cause."*] 

.         ■    ■  ,  Justice  of  the  Peace. 

Objections  to  the  competency  of  the  witness  on  the  ground  of 
interest  must  be  made  at  the  time  of  taking  the  deposition ;  ob- 
jections to  his  competency  on  any  other  account,  or  to  his  credi- 
bility, or  to  the  propriety  of  any  question  may  be  made  on  the  trial. 
Ib^  Sec,  4282.  If  objections  are  made  on  account  of  interest,  they 
are  to  be  stated  in  the  deposition,  and  the  decision  thereupon. 

The  deposition  shall  be  delivered  by  the  person  taking  the  depo- 
ution  to  the  court  or  arbitrators  or  referees,  before  whom  the  cause 
is  pending,  or  shall  bo  enclosed  and  sealed  by  him,  and  directed  to 
them,  and  shall  remain  sealed  until  opened  by  the  said  court,  arbi- 
trators or  referees. — Ih^  Sec,  4280. 

No  such  deposition  shall  be  used,  if  it  shall  appear  that  the  rea- 
son for  taking  it  Jio  longer  exists ;  Provided,  however,  that  if  the 
party  producing  the  deposition  in  such  case,  shall  show  any  suffi- 
cient cause  then  existing  for  using  the  depodtion,  it  may  be  admit- 
ted.—TJ.,  Sec.  4282. 
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Every  objection  to  the  competency  or  credibility  of  the  deponent, 
and  to  the  propriety  of  any  question  put  to  him  or  of  any  answers 
made  by  him,  may  be  made  when  the  deposition  is  produced,  in 
the  same  manner  as  if  the  wifncss  were  personally  examined  on  the 
trial :  Provided  tliat  all  objections  to  the  competency  of  the  wit- 
ness on  the  ground  of  interest,  shall  in  all  cases  be  made  at  the  time 
of  taking  such  deposition,  otherwise  such  objection  shall  not  be  al- 
lowed.— /&.,  Sec.  4282. 

When  the  plaintiff  in  any  suit  shall  discontiune  it  or  become  non- 
suited, and  another  suit  shall  afterwards  be  commenced  for  the 
same  cause,  between  the  same  parties  or  their  respective  represen- 
tatives, or  when  any  suit  shall  be  appealed,  all  depositions,  lawfully 
taken  for  the  first  suit  or  the  suit  below,  may  be  used  on  the  sec- 
ond, or  on  the  appeal,  in  the  same  manner  and  subject  to  the  same 
conditions  and  objections  as  if  originally  taken  for  the  second  suit 
or  on  the  appeal,  provided  the  deposition  shall  have  been  duly  filed 
in  the  court  where  the  first  suit  is  pending,  or  in  the  court  below. 
—76.,  Sec.  4283. 

Depositions  of  witnesses  residing  out  of  this  State  and  in  the 
United  States  or  Canada,  may  be  taken  and  used  in  suits  and  pro- 
ceedings before  Justices  of  the  Peace,  in  the  same  manner  and  un- 
der the  same  regulations,  as  near  as  may  be,  as  are  prescribed  in 
this  act^  in  such  cases  for  taking  depositions  of  witnesses  residing 
in  this  State ;  but  in  such  cases,  a  certificate  under  the  official  seal 
of  the  county  clerk  of  the  county  where  taken,  or  of  the  clerk  of 
the  principal  court  of  record  for  said  county,  or  some  otlier  proper 
county  officer,  shall  be  attached  to  the  deposition  showing  the  offi- 
cial capacity  in  which  the  person  acted  before  whom  the  deposi- 
tion was  taken. — Tb^  #Sec.  4286. 
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7.  Of  Costs. 
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1.   Of  Judgments  hy  Confession, 

If  any  debtor  shall  appear  before  a  justice  of  the  peace,  without 
process,  and  confess  in  Avriting,  signed  by  him  in  the  presence  of 
the  justice,  that  he  is  indebted  to  another  upon  contract  in  a  cer- 
tain specified  sum,  it  shall  be  lawful  for  such  justice,  with  the  con- 
sent of  the  creditor,  to  enter  judgment  on  such  confession  against 
the  debtor,  for  any  sum  not  exceeding  three  hundred  dollars. — C, 
L^  Sec,  3655. 

A  justice  can  render  judgment  by  confession,  by  this  section, 
only  in  cases  where  the  indebtedness  arises  "  upon  contract^ 

The  defendant  must  appear  in  person  before  the  justice,  in  court ^ 
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— 15  John^  476  ;  8  Wend^  569 — and  sign  the  written  confeasion ;  ^ 
and  it  must  appear  from  the  entry  of  the  judgment)  that  the  statote 
has  been  complied  with,  and  that  the  confession  wcu  tinned  in  the 
presence  of  the  justice,  or  the  judgment  will  be  \oid. — 1  Doup. 
(Mich.)  Bep^j  199.    In  Spear  vs.  Carter  and  Rose — 1  Mick.  Rtp^ 
19 — ^the  entry  of  the  judgment,  (after  the  title  of  the  cause,)  was 
as  follows :   "  Judgment  by  written  confession  of  the  above  named 
defendants  in  fayor  of  the  above  named  plaintiff,  for  eighty-eight 
dollars  and  eighteen  cents,  damages,  and  costs  of  suit.''    The  stat- 
ute authorized  the  entry  of  judgment,  "  provided  that  such  con- 
fession be  in  writing,  signed  by  the  person  making  the  same,  in 
presence  of  the  justice,  or  one  or  more  competent  witnesses.** 
Wing,  J.,  said,   ^It  does  not  appear  that  the  defendants  volun- 
tarily appeared  before  the  justice,  or  that  he  ever  saw  them,  or 
that  any  writing  signed  by  the  defendants  in  the  presence  of  the 
justice,  or  one  or  more  competent  witnesses^  was  he/ore  him.     Nor 
does  it  appear  what  the  cause  of  action  was  upon  which  the  judg- 
ment was  entered.    And,  therefore,  it  does  not  appear  whether 
the  claim  or  cause  of  action  was  of  such  character  as  that,  by 
the  statute,  the  justice  was  authorized  to  enter  judgment  upon  it** 
The  statute  provided  a  mode,  cu  the  only  mode,  in  which  judgments 
by  confession  could  be  entered.    ^  Until  there  has  been  a  literal 
compliance  with  this  provision  of  law,  the  justice  cannot  have  juris- 
diction of  a  defendant." — 1  Mich,  JRep^  161. 

Such  a  judgment  being  void,  the  security  for  the  stay  of  execu- 
tion would  not  be  liable,  as  there  would  be  no  consideration  to 
support  his  undertaking. — 1  Mich,  Rep,,  156. 

A  confession  of  judgment  must  be  for  ''a  certain  specified  sum.** 
A  justice  would  have  no  power  to  enter  judgment  on  a  confession 
for  an  uncertain  and  unliquidated  amount.— 4  John,,  423. 

The  confession  should  st^ite  that  the  damages  confessed  were 
upon  contract. 

Form  of  Confeision  of  JttdgmenU 

To  ,  Esquire^one  of  the  Justices  of  the  Peace  of  the 

township  of  in  the  county  of 

I  hereby  confess  that  I  am  indebted  to  C.  D.  upon  contract  in  the 
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sum  of  dollars,  damages,  besides  costs,  and  I  hereby 

authorize  joa  to  enter  judgment  against  me  in  his  fistYor,  for  that 
sum.    Dated,  &c^  1858.  G.  B. 

Signed  in  mj  presence,  in  open  court, 

,  Justice  of  the  Peace. 

If  there  are  two  or  more  defendants,  the  confession  must  be 
signed  by  aU. 

If  the  person  giving  the  confesuon  consent  that  execution  issue 
before  the  time  prescribed  by  the  statute — C,  L^  Sec,  379d — add 
at  the  end  of  the  confession,  "  and  consent  that  execution  issue 
upon  said  judgment  immediately,"  or  such  other  time  as  is  agreed 
on. 

Entry  of  Judgment  hy  ConfeBsion, 


B  Lewis, ) 
Stiles.    ) 


James 

ve. 
John 

1858,  December  10th,  parties  personally  appeared  before  me  in 
open  court  The  defendant  confesses  in  writing  signed  by  him,  in 
my  presence,  that  he  is  indebted  to  the  plaintiff  upon  contract  in 
the  sum  of  fifty  dollars  damages,  besides  costs,  and  thereupon,  by 
the  consent  of  the  plaintiff,  judgment  rendered  against  said  defend- 
ant for 

Damages,  |50  00 
Costs,  63 


|50  63 
The  section — Ante^  p.  263 — appKes  only  to  confessions  made 
without  process  having  been  issued.  In  cases  where  a  sMt  has 
been  commenced  by  bervice  of  process,  a  confession  of  judgment 
may  be  made  without  any  of  the  form  prescribed  by  that  section^ 
In  such  cases,  the  following  decision  is  an  important  one.  **  Tres^ 
pass  de  bonis,  J^c,  Murray  sued  plaintiff  and  one  Lane,  before  th<^ 
defendant,  a  justice,  by  summons,  returnable  Nov.  9,  1839.  The 
plaintiff  and  Lane  appeared,  but  Murray  did  not,  and  the  justice 
was  absent.  Lane  endorsed  on  a  note,  made  by  himself  and  plain- 
tiff to  Murray,  and  signed  a  confession  of  judgment  for  himself  for 
139.  On  the  12th  of  November,  the  plaintiff  entered  judgment 
18 
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against  both,  and  issaed  execution^  on  whioh  the  property  of  plain- 
tiff was  taken,  for  which  taking  this  action  was  brought  The 
court  held  the  judgment  void.  That  the  cases  in  which  the  pro- 
ceedings were  held  erroneous  merely,  and  not  void,  were  cases 
wh»e  the  justice  had  improperly  continued  the  cause  oyer  to  a 
subsequent  day,  and  not  where  the  parties  were  actually  out  of 
court,  and  no  further  day  given  them.  So,  a  confession  of  judg- 
ment more  than  a  month  after  the  return  day  of  piooess  by  a  per- 
son authorized  to  confess  judgment  on  the  return  day,  who  ap- 
peared and  confessed  judgment,  was  held  void. — 1  Mich,  Bep^ 
891 ;  15  Jokn^  244 ;  9ee  7  Wm^  200;  10  Ibid,  6Y2. 

2.   Of  Judgment  of  Ncnsuit  ctnd  Dmontinuance. 

Judgment  of  nonsuit,  with  costs,  shall  be  rendered  against  a 
plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  in  the 
following  cases : 

1.  If  he  discontinue  or  withdraw  his  action : 

2.  If  he  fail  to  appear  on  the  return  of  any  process,  within  one 
hour  after  the  same  was  returnable  : 

3.  If^  after  an  adjournment,  he  fail  to  appear  within  one  hour 
after  the  time  to  which  the  adjournment  shall  have  been  made : 

4.  If  he  become  nonsuited  on  the  trial. — C,  L^  Sec,  3777. 

As  to  the  time  of  the  plaintiff's  appearing,  see  ante,  p.  87. 
Under  the  2d  and  3d  sub-divisions  of  this  section,  a  judgment  of 
nonsuit  is  not  to  be  entered  for  the  non-appearance  of  the  plaintiff 
unless  the  defendant  appear  and  require  such  judgment  to  be  en- 
tered.«  If  neither  party  appear,  the  suit  will  be  discontinued,  but 
no  judgment  is,  in  such  case,  to  be  entered,  and  each  party  must 
pay  his  own  costs. — Edw.  Treaty  2d  ed^  117. 

It  would  seem  that  a  plaintiff  cannot  discontinue  or  withdraw 
his  action,  at  any  time  other  then  when  the  parties  are  to  appear 
before  the  justice,  unless  the  defendant  consent  to  it.  By  section 
132,  poet  6,  the  justice  is  required,  when  the  plaintiff  discontinues 
or  withdraws  his  action, /or/AiM/A  to  render  judgment.  I^  before 
the  return  day  of  process,  or  the  day  to  which  the  cause  is  ad- 
journed, the  plaintiff  discontinues  or  withdraws  his  action,  there  is 
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no  mode  of  ascertaining  the  defendant's  costs,  in  his  absence,  and 
therefore  judgment  of  nonsuit  cannot  be  given.  A  different  con- 
stmction  of  the  section  would  enable  the  plaintiff  to  deprive  the 
defendant  of  the  costs  to  which  he  had  been  put  in  preparing  for 
trial 

8,    Of  Judgment  on  a  Trial. 

Judgment  for  the  defendant,  with  costs,  shall  be  rendered  when- 
ever a  trial  has  been  had,  and  if  it  be  found  by  verdict,  or  by  the 
decision  of  the  justice,  that  the  plaintiff  has  no  cause  of  action 
against  the  defendant. — (7.  Z.,  Sec,  SllB. 

When,  upon  the  trial  of  a  cause,  either  with  or  without  a  jury, 
and  whether  the  defendant  had  appeared  or  not,  a  sum  Ib  found  in 
&vor  of  the  plaintiff,  judgment  is  to  be  rendered  against  the  de- 
fendant for  such  sum,  and  the  costs. 

When  a  balance  shall  be  found  in  favor  of  a  party,  either  by 
the  verdict  of  a  jury,  or  upon  a  hearing  before  the  justice,  exceed- 
ing the  sum  for  which  the  justice  is  authorized  to  give  judgment, 
such  party  may  remit  and  release  the  excess,  and  may  take  judg- 
ment for  the  residue. — Ib^  Sec.  3786. 

If  the  jury  find  a  verdict  of  damages  for  the  defendant,  in  a 
case  in  which  he  is  not  entitled  to  damages,  as  in  an  action  for  a 
tort,  the  defendant  may  remit  the  damages,  and  upon  the  justice 
entering  in  the  docket  that  the  defendant  remits  the  damages,  he 
may  enter  judgment  for  the  defendant  generally.-^  John.^  414. 


4.  Judgments  against  Joint  Debtors. 

If  process  shall  have-issued  against  two  or  more  persons,  jointly 
indebted,  and  shall  have  been  personally  served  upon  either  of  the 
defendants,  the  defendant  who  may  have  been  served  with  process, 
shall  answer  to  the  plaintiff;  and  the  judgment  in  such  case,  if  ren- 
dered in  favor  of  the  plaintiff,  shall  be  against  all  the  defendants,  in 
the  same  manner  as  if  all  had  been  served  with  process ;  but  exe- 
cution shall  issue  only  in  the  manner  hereinafter  directed. — 0.  L.^ 
Sec  3781. 
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The  ahoye  Bection  applies  only  to  cases  in  wMch  the  defendants 
are  jointly  indebted;  and  does  not  give  any  authority  in  cases  of 
tort — Ante,  p,  99.  Independent  of  statutory  provisions,  where 
process  had  issued  against  several,  the  justice  could  not  try  the 
cause  unless  the  process  had  been  served  upon  all  the  defendants. 
— 1  Caines^  694,  n.  a.;  2  John^  365.  The  declaration  in  a  jus- 
tice's court  must  agree  with  the  process  in  respect  to  the  number 
of  the  defendants.— ^nf^,  p,  99.  But  in  an  action  for  a  tortj  if  the 
process  has  not  been  served  personally  on  all  the  defendants,  and 
those  upon  whom  it  was  not  so  served  do  not  appear,  the  plaintiff 
may  declare  against  those  only  who  were  so  served  or  appear. — (7. 
Z.,  Sec,  3722.  I^  in  such  case,  he  should  declare  against  oZ/,  and 
obtain  judgment  against  all,  it  would  be  erroneous. — 12  Jokn,^ 
434. 

When  one  defendant  is  brought  into  court  and  he  establishes  a 
defence  which  is  personal,  as  in&ncy,  the  plaintiff  is  not  entitled  to 
judgment  against  the  other  defendants  upon  whom  process  was 
not  served. — 6  Wend,^  500.  The  statute  directs  judgment  to  be 
against  all  the  defendants,  and  there  is  no  authority  for  giving  a 
different  judgment  against  those  not  served  with  process,  irom  that 
rendered  ac^ainst  those  in  court.  And  judgment  may  be  entered 
as  well  when  the  defendant  is  not  brought  in  is  an  infant^  as  when 
he  is  an  adult ;  and  a  judgment  thus  entered  against  an  infEuit  de- 
fendant will  not  be  reversed,  although  entered  without  the  appoint- 
ment of  a  guardian. — 11  Wend,^  612.  "The  act  is  framed  upon 
the  idea  of  the  non-appearance  of  the  debtor.^'  In  case  the  in&nt 
defendant  is  personally  served  with  process,  or  appears,  then  a 
guardian  must  be  appointed. 

When  a  suit  is  commenced  against  joint  debtors,  those  served 
with  process  on  appearing  may  confess  judgment  and  bind  the 
property  of  all  the  defendants.  The  judgment  in  such  case  is  en- 
tered against  all  the  defendants,  and  the  execution  will  conform  to 
the  judgment ;  but  it  oan  be  enforced  only  against  the  joint  prop- 
erty of  the  defendants,  and  the  separate  property  of  the  party  who 
confessed  the  judgment — 10  Wend^y  630.  See  execution*  againet 
joint  debtors, 
.  Such  judgment  shall  be  conclusive  evidence  of  the  liability  of 
the  defendant  who  was  personally  served  with  process  in  the  sait| 
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)r  who  appeared  therein;  but  against  every  other  defendant,  it 
ihall  be  evidence  only  of  the  extent  of  the  plaintiff's  demand,  after 
the  liability  of  sach  defendant  shall  have  been  established  by  other 
Evidence. — (7.  L^  Sec,  8782. 

In  an  action  of  debt  upon  such  judgment,  upon  the  general  issue 
the  judgment  would  not  entitle  the  plaintiff  to  recover,  without 
other  evidence  of  liability  against  the  defendant  not  brought  into 
court  in  the  first  suit ;  the  burthen  of  proof  would  be  upon  the 
plaintiff  to  show  the  original  indebtedness,  and  not  upon  the  de- 
fendant to  disprove  it— 6  Wend^  106 ;  28  iJ.,  293.  "  What  the 
statute  means,  is,  that  the  record  of  the  judgment  shall  not  be  al- 
lowed as  of  any  manner  of  effect,  unless  the  jury  shall  believe 
there  was  a  joint  liability  on  the  cause  of  action,  which  it  sets 
forth.  If  there  be  no  evidence  raising  even  a  question  of  this  for 
the  jury,  the  record  should  be  withdrawn  from  them  altogether." 
~Ih. 

6,  Judgments  in  Suits  commenced  by  Attachments, 

A  judgment  obtained  before  a  justice  in  any  suit  commenced  by 
attachment,  in  which  the  defendant  was  not  personally  served,  and 
did  not  appear,  shall  be  only  presumptive  evidence  of  indebtedness 
in  any  suit  which  may  be  brought  thereon,  or  which  the  same 
may  come  in  question,  and  may  be  repelled  by  the  defendant. — (7. 
X.,  Sec.  3783. 

6.    Of  the  time  when  Judgment  is  to  be  entered. 

In  cases  where  a  plaintiff  shall  be  non-«uited,  discontinue  or 
withdraw  his  action,  and  where  a  judgment  shall  be  confessed,  and 
in  all  cases  where  a  verdict  shall  be  rendered,  or  the  defendant 
shall  be  in  custody  at  the  time  of  hearing  the  cause,  the  justice 
nhsll/orthmth  render  judgment,  and  enter  the  same  in  his  docket; 
in  all  other  cases  he  shall  render  judgment  and  enter  the  same  in 
his  docket,  within  four  days  after  the  cause  shall  have  been  sub- 
mitted to  him  for  his  final  decision. — (7.X.,  Sec,  8784. 

The  justice  must  render  judgment  and  enter  it  in  his  docket 
within  four  days  after  the  cause  is  submitted  to  him  for  his  de- 
cision, and  if  he  omit  to  do  so  the  proceeding  will  be  no  bar  iio  a 
second  action  for  the  same  cause. — 19  Wend,^  371 ;  5  ffill^  60. 
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He  woald  have  no  power  to  render  a  judgment  after  the  four  days. 
— 19  Wend^  371.  Where  a  justice  immediately  after  verdict  ren- 
dered judgment  and  noted  it  on  his  minutes  of  trial,  but  did  not 
enter  it  on  his  docket  until  two  or  three  days  after^it  was  held  that 
the  omission  to  enter  it  in  his  docket  was  not  cause  for  the  reversal 
of  the  judgment. — 6  Hilly  38.  This  case  was  upon  the  verdict  of 
a  jury.  Cowen^  J^  says :  ^  Was  the  omission  to  copy  the  notes 
into  the  docket  such  a  judicial  error  as  vitiated  the  whole  proceed- 
ing ?  I  should  think  most  clearly  it  was  not.  The  case  of  WfU- 
9on  vs.  DaviSj  (19  Wend^  371)  the  only  case  relied  on,  turned  upon 
a  principle  entirely  different.  When  the  cause  is  heard  by  the 
justice  himself,  he  must  terminate  his  judicial  labor  in  the  matter 
within  four  days.  Mr.  Justice  Bronson  says,  the  amount  was  not 
settled  in  the  mind  of  the  justice  until  the  four  days  had  elapsed. 
Of  course  it  was  not  entered  in  the  docket  till  after  that  time. 
The  provision  as  to  the  docket  is  incidentally  mentioned  in  re- 
citing the  statute ;  but  the  emphatic  ground  was  the  omission  to 
decide.  There  can  be  no  judgment  even  by  legal  implication, 
neither  in  substance  nor  in  form,  till  a  judicial  conclusion  was 
made  by  the  justice.  This  is  a  condition  the  execution  of  which 
being  limited  to  four  days  by  the  very  statute  which  confers  the 
power  to  render  judgment,  it  is  at  least  error,  if  not  more,  to  pass 
the  time.  It  is  truly  said  that  the  statute  is  in  terms  equally  im- 
perative as  to  the  entry  of  the  judgment  upon  the  docket ;  and  in 
the  case  before  us  it  directed  that  the  judgment  should  be  entered 
forthwith.  But  the  nature  of  the  proceedings  is,  as  we  have  seen, 
entirely  different  in  the  two  cases.  There  it  was  merely  ministe- 
rial and  formal.  All  judicial  action  had  been  completed.  The 
verdict  was  rendered,  and  the  judgment  followed.  Both  the  law 
and  the  magistrate  concurred  in  the  proper  action  upon  the  verdict, 
within  the  proper  time,  and  the  judgment  itself  was  entered.^  In  a 
recent  case,  Sibley  vs.  Howard,  (3  Denio,  72,)  S.  sued  H.,  trial  by  jury, 
July  1,  verdict  for  defendant,  which  verdict  the  justice  immediately 
entered  in  his  docket ;  but  he  made  no  further  entry  on  that  day. 
Within  four  days  after  the  verdict,  the  justice  made  an  entiy  of 
the  items  of  costs,  but  did  not  foot  them  up  until  the  ninth  of  July. 
8.  brought  a  certiorari  to  reverse  the  judgment  By  the  Courts 
BransoTiy  Ch,  J. :  On  receiving  the  verdict  of  a  jury,  it  is  the  duty 
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of  a  justice  fcrlkwiih  to  render  jodgment  and  enter  the  same  in 
his  docket  Bat  when  there  is  no .  joiy,  and  the  justice  is  himself 
to  decide,  he  has  four  days  after  the  case  has  heen  submitted  to 
him,  to  render  his  judgment.  In  the  latter  case  we  have  held  that 
the  justice  must  decide  within  the  four  days,  or  his  power  to  ren- 
der judgment  will  be  at  an  end. —  Wat9on  vs,  DaviSj  19  Wend^ 
371 ;  and  see  Young  vs,  Rummel^  5  Hill^  60.  This  case  falls  sub- 
stantially within  the  same  principle.  Except  as  to  the  time  within 
which  the  justice  is  to  act,  the  language  of  the  statute  is  the  same 
in  both  cases ;  and  if  in  the  one  case  a  judgment  cannot  be  ren- 
dered after  the  four  days  have  elapsed,  I  do  not  see  how  it  can  be 
done  in  the  other  after  a  single  day  has  gone  by.  Although  the 
yerdict  settled  the  rights  of  the  parties  in  relation  to  the  matter  in 
controrersy,  there  was  still  a  judicial  duty  to  be  performed  by  the 
justice.  He  was  to  render  judgment ;  and  in  doing  so,  he  had  to 
determine  what  amount  of  costs  should  be  recovered  by  the  pre- 
vailing party.  Taxing  costs  is  a  judicial  act — Supervisors  of  On^ 
ondaga  vs.  Briggs^  2  Denio,  26 — ^that  distinguishes  this  case  from 
Mull  vs,  Tuttle — 6  Hill,  38 — ^where  the  justice  immediately  ren- 
dered a  complete  judgment,  which  was  entered  in  his  minutes,  and 
nothing  remained  to  be  done  but  the  ministerial  act  of  transcribing 
the  entry  from  the  minutes  to  the  docket  As  to  the  entry  in  the 
docket,  we  thought  the  statute  might  be  regarded  as  directory ; 
but  as  to  the  judicial  act  of  rendering  judgment,  we  had  already 
held  that  the  statute  was  imperative  and  must  be  followed.  In 
this  case,  the  judgment  was  not  complete — ^the  judicial  labors  of 
the  justice  were  not  terminated — ^untii  eight  days  had  elapsed 
after  the  verdict  What  the  justice  then  did  was  coram  nonjudietj 
and  cannot  be  supported. 

There  is  no  reported  case  in  this  state  in  which  the  above  ques- 
tion has  been  raised.  It  was  not  made  in  the  case  reported  in  1 
Doug^  102,  although  the  statute  was  the  same  then  as  now. — Laws 
of  1841,^.  100,  s,  67.  Gaines  vs.  Belts — 2  Ibidy  98 — ^is  not  in  op- 
position to  the  above  cases. 

7.    Of  Costs. 

Whenever  a  judgment  shall  be  rendered  by  a  Justice  against  any 
party,  unless  herein  otherwise  provided,  it  shall  be  with  costs  of 
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the  suit ;  bat  the  whole  amoimt  of  all  the  items  of  sach  costs  shall 
not  in  any  case,  exceed  five  dollars,  unless  the  jadgment  for  debt  or 
damages  shall  exceed  one  hundred  dollars. — (7.  L^  Sec.  3779. 

No  costs  shall  be  recovered  by  the  plaintiff,  in  actions  upon 
judgments  rendered  in  this  state,  unless  good  cause  shall  be  shown 
therefor  upon  oath. — Ib.^  See.  3780. 

Any  party  causing  witnesses  to  be  subpoenaed,  and  not  swearing 
and  examining  them,  if  in  attendance,  shall  pay  the  costs  occasioned 
thereby,  unless  the  use  of  such  witness  or  witnesses  be  dispensed 
with  by  the  admission  of  the  opposite  party ;  any  party  calling 
more  than  two  witnesses  to  a  flEu^t  not  contradicted  by  any  other 
witness,  shall  pay  the  costs  occasioned  by  such  supernumerary  wit- 
ness.— Ib.y  Sec.  8781. 

The  costs  which  are  to  be  included  in  the  judgment,  are  only 
those  made  by  the  party  in  whose  favor  the  judgment  is  rendered; 
and  it  would  be  improper  to  include  any  costs  made  by  the  oppo- 
site party. — 1  Cow.^  111.  The  costs  in  consequence  of  obtaining  a 
venire,  are  to  be  included  in  the  judgment,  when  it  is  in  favor  of 
the  party  who  caused  the  venire  to  be  issued. — IS  John.^  131. 

A  judgment  for  costs  exceeding  five  dollars,  when  not  authorised, 
would  be  erroneous  merdy,  not  void. — Ibid.  A  judgment  cannot 
be  reversed  on  certiorari^  ^  on  account  of  any  fees  having  been  im- 
properly allowed  by  the  Justice,"  nor  is  any  provision  made  by 
statute  to  recover  them  back,  if  collected.  I^  therefore,  the  justice 
allow  costs  improperly,  as  by  taxing  too  much,  or  improper  costs, 
there  would  seem  to  be  no  remedy  to  the  party  against  whom 
judgment  was  rendered. 

Fees  of  Justices  of  the  Peace. — C.  Z.,  Sec.  5651. 

For  a  summons,  warrant,  or  venire,  thirteen  cents! 

Issuing  a  writ  of  attachment,  twenty-five  cents : 

For  a  subpoena,  thirteen  cents: 

Swearing  a  jury,  twelve  cents: 

Swearing  all  the  witnesses  in  a  cause,  eighteen  cents: 

Entering  every  final  judgment,  twenty-five  cents : 

Issuing  execution,  twenty-five  cents: 
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Every  contmuance  or  adjonrmnent,  at  the  request  of  a  party, 
thirteen  cents: 
Taking  baU,  recognizance,  or  other  security,  thirteen  cents: 
For  making  and  filing  a  return  upon  an  appeal,  one  dollar: 
Taking  depositions,  examinations  or  confessions,  thirteen  cents 
for  each  folio : 
Entering  a  /liscontinuance  or  satisfaction,  seven  cents : 
Entering  every  assignment  of  a  judgment,  thirteen  cents : 
Entering  an  amicable  suit,  thirteen  cents. 
The  term  "folio"  means  one  hundred  words,  counting  every 
figure  necessarily  used,  as  a  word ;  and  every  portion  of  a  foliot 
when  in  the  whole  draft  or  paper  there  shall  not  be  a  complete 
folio,  and  when  there  shall  be  any  eiccess  over  the  last  folio,  is  to 
be  computed  as  a  folio. — (7.  L^  See.  6668. 

Fen  of  Constables. — C.  i.,  See.  6649. 

For  serving  a  warrant  or  summons,  twenty-five  cents: 

For  a  copy  of  every  summons  delivered  on  request^  or  left  at 
the  dwelling  of  the  defendant  in  his  absence,  ten  cents : 

For  serving  an  attachment  or  writ  of  replevin,  fifty  cents ;  and 
for  a  copy  thereof,  and  of  the.  inventory  of  the  property  seized, 
twenty-five  cents: 

For  serving  a  subpoena,  twelve  cents  for  service  upon  each 
witness,  summoned  by  him : 

For  serving  an  execution  on  the  body,  or  goods  and  chattels 
of  the  defendant,  twentv-five  cents : 

CoDunitting  a  defendant  to  prison  on  execution,  twenty-five 
cents: 

For  travelling  in  the  service  of  process,  six  cents  for  each 
mile,  from  the  place  •  of  service  to'  the  place  of  return : 

Summoning  a  jury,  fifty  cents: 

Attending  upon  a  jury,  twenty-five  cents : 

For  collecting  and  paying  over  money  on  execution,  four  per 
cent^  upon  all  sums  not  exceeding  two  hundred  dollars,  and  for 
all  sums  over  that  amount,  two  per  cent: 

Advertising  sale  of  property,  thirty-eight  cents : 

Selling  property,  thirty-eight  cents. 
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The  constable  is  not  entitled  to  fees  upon  an  ezecnlion,  unless 
he  levj  the  money,  or  take  the  defendant's  body,  except  he  is  pre- 
vented from  proceeding  by  the  act  of  the  plaintiff  or  by  the 
<q>eration  of  law.  When  he  is  prevented  by  the  act  of  the  plaintifl^ 
he  is  entitled  to  fees»  though  he  has  merely  levied  and  not  sold. — 
9  Wend^  435 ;  2  Cow^  421.  But  if  he  does  not  actoally  serve  the 
ezecntion,  by  a  levy  on  property  or  an  arrest  of  the  body,  before  a 
compromise  or  payment  is  made  between  the  parties,  of  which  he 
is  notified,  no  fees  are  due  to  him.  When  there  is  a  compromise 
after  a  levy,  the  fees  are  to  be  compated  according  to  the  amonnt 
of  property  levied  on. — 1  CcUneSj  193.  No  fees  are  allowed  to  an 
officer  for  travelling  in  order  to  serve  process,  unless  the  service  is 
actually  made. — 1  Denioy  658.  If  there  are  several  defendants 
residing  at  the  same  place,  the  constable  will  be  entitled  to  but  one 
travel  fee  for  serving  any  process  npon  them. — 1  Wend^  104. 

Juror^i  Fees, — C.  L^  See.  5654. 

Each  juror  moom  in  any  action  in  a  Justice's  court,  shall  be  en- 
titled to  twenty-five  cents,  to  be  paid  in  the  first  instance  by  the 
party  requiring  such  jury. 

Witnesi  Fees.—C.  Z.,  Sec.  5646. 

For  attending,  fifty  cents  for  each  day,  and  twenty-five  cents  fer 
each  half  day : 

For  traveling,  at  the  rate  of  six  cents  per  mile  in  coming  to  the 
place  of  attendance,  to  be  estimated  from  the  residence  of  such 
witness,  if  within  this  state,  or  from  the  boundary  line  of  this  state 
which  such  witness  passed  in  coming,  if  his  residence  be  out  of  the 
state. 

Double  costs. — ^In  actions  against  officers  and  other  cases  here- 
after mentioned,  the.  defendant,  if  he  obtain  judgment,  is,  in  such 
cases,  entitled  to  recover  what  is  usually  called  double  costs,  more 
correctly  speaking,  the  taxed  costs  and  one  half  thereof  in  addition. 
In  such  cases,  therefore,  the  costs  may  exceed  five  dollars.  Tha 
provision  that  the  costs  shall  not  exceed  five  dollars,  is  entirely  in- 
dependent of  that  allowing  double  costs.    It  does  not  preclude  the 


or  COSTS.  276 

Justice,  when  the  action  is  against  a  public  officer,  from  adding 
one  half  to  the  taxed  bill,  although  the  aggregate  may,  in  that  case, 
exceed  fire  dollars. — 19  Wend^  351. 

In  the  following  actions,  if  judgment  be  rendered  for  the  de- 
fendant upon  verdict,  demurrer,  non-suit,  non  pros,  discontinuance 
of  the  plaintiff  or  otherwise,  in  any  action,  certiorari,  writ  of  error, 
or  other  proceeding,  such  defendant  shall  recover  the  amount  of  his 
taxed  costs,  and  one  half  thereof  in  addition. 

1.  In  actions  against  public  officers  appointed  under  the  authority 
of  this  state,  or  elected  by  the  people,  or  against  any  person  specially 
appointed  according  to  law,  to  execute  the  duties  of  such  public 
officer ;  for  or  concerning  any  act  done  by  such  officer  or  person, 
by  virtue  of  his  office,  or  for  or  concerning  the  omission,  by  such 
<^cer  or  person,  to  do  any  act,  which  it  was  his  official  duty  to 
perform. 

2.  In  actions  against  any  other  person,  for  doing  any  act  by  the 
commandment  of  such  officerb  or  persons,  or  in  their  aid  or  assist- 
ance, touching  the  duties  of  such  office  or  appointment. 

3.  In  actions  against  any  person,  for  making  any  sale,  or  doing  /^ 
any  other  act  by  authority  of  any  statute  of  this  state. — C.  Z.,  See, 

5605. 

To  obtain  double  costs  an  application  should  be  made  to  the 
Justice  for  that  purpose,  at  the  time  of  rendering  judgment  If  the 
&ct  that  the  act  for  which  the  defendant  is  prosecuted,  was  done  by 
him  as  a  public  officer,  is  not  apparent  from  and  admitted  by  the 
pleadings,  the  Justice  will  proceed  in  the  presence  of  the  parties  to 
inquire  into  the  defendant's  right  to  double  costs. — 19  Wend^  531 ; 
Cow.  Treat.^  2d  ed.y  1028.  When  double  or  treble  costs  are  awarded 
to  the  defendant,  they  belong  to  him,  and  the  officers,  witnesses  and 
jurors  are  entitied  only  to  the  single  costs  allowed  them  by  law  for 
their  services. — C,  L^  See.  5606.  But  if  the  party  in  the  process 
under  which  the  acts  are  done,  idemnifies  the  officer,  and  assumes 
the  defence  of  the  suit,  Ac,  he,  and  not  the  officer,  is  entitied  to  tiie 
double  costs. — 6  Wend.,  297. 

It  is  not,  however,  in  all  cases,  tiiat  an  officer  is  entitied  to  double 
costs,  although  he  recover  judgment.  If  he  plead  y<nn^Zy  with  one 
sued  with  him,  and  judgment  be  in  &vor  of  both,  he  can  recover 
single  costs  only ;  in  such  cases  he  must  plead  separately  from  the 
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others. — 2  Ccw^  426.  So,  to  be  entitled  to  double  costs,  tbe  de- 
fendant most  recover  upon  the  whole  record,  and  when  one  issue  is 
foand  for,  and  another  against  him,  he  recovers  single  costs  onlj. — 
12  Wend^  285.  Thus,  if  the  officer  is  sued  for  taking  several  arti- 
cles of  property,  and  on  the  trial  the  taking  of  part  of  them  is  jus- 
tified by  his  process,  and  for  the  other  part  judgment  is  in  favor  of 
the  plaintiff,  single  costs  only  can  be  recovered. 

Courts  of  record  always  tax  fees  for  services  which  may  be  re- 
quired to  be  done,  as  the  execution,  return,  ^c,  and  such  would 
seem  to  be  the  proper  and  only  coure  in  Justice's  courts,  or  the 
plaintiff  might  lose  the  costs  of  an  execution  in  all  cases,  and  in 
others  the  fees  for  a  transcript  and  the  fees  consequent  on  obtaining 
an  execution  against  the  real  estate  of  the  defendant.  In  case  the 
judgment  is  settled,  all  these  charges  not  actually  performed  at  the 
time,  should  be  deducted. — Cow,  Treat^y  2ded^  101. 

A  Justice  is  not  liable  to  a  witness  for  his  fees^  although  they 
have  been  received  by  the  Justice.  He  must  look  to  the  party  who 
subpoenaed  him,  and  in  a  suit  against  the  party  he  can  only  recover 
the  fees  allowed  by  statute,  although  he  was  from  another  state. — 
14  John^  856. 

8.    Of  Filing  a  TranscripU 

Whenever  an  execution  shall  be  returned  unsatisfied  in  whole  or 
in  part,  it  shall  be  the  duty  of  a  Justice  of  the  peace  having  the 
control  of  any  judgment  rendered  by  himself  or  any  other  Justice 
for  twenty  dollars  or  over,  exclusive  of  costs,  on  the  demand  of  any 
person  in  whose  favor  the  same  shall  have  been  rendered,  or  his 
attorney,  to  give  a  certified  transcript  of  mchjudgmenty  and  of  ike 
proceedings  in  the  case,  so  far  as  they  appear  upon  the  docket,  together 
with  the  original  security  for  stay  of  execution,  if  any  such  security 
shall  have  been  given. — C,  L^  Sec.  3*786. 

If  the  plaintiff,  his  agent  or  attorney,  shall  make  an  affidavit, 
stating  the  amount  due  upon  soch  judgment,  it  shall  be  the  duty 
of  the  clerk  of  the  circuit  or  district  court  for  the  county  in  which 
such  judgment  shall  have  been  rendered,  to  file  such  transcript  and 
security  for  stay  of  execution  in  his  office  when  requested,  and  to 
enter  and  docket  the  judgment  in  a  book,  to  be  by  him  kept  for 
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that  purpose,  noting  therein  the  time  of  receiving  it,  and  the 
amount  sworn  to  be  due. — Ib^  See.  3787. 

Such  judgment  shall  have  the  same  effect  as  a  judgment  ren- 
dered in  the  circuit  or  district  court  and  may  in  the  same  manner 
be  enforced,  discharged  and  canceled ;  and  execution  may  be  issued 
thereon  against  both  the  surety  and  the  person  against  whom  the 
judgment  was  rendered,  or  either  of  them,  in  the  same  manner  as 
if  execution  were  to  be  issued  by  the  justice. — C7.  Z.,  Sec.  3788. 

A  fiill  and  literal  copy  of  the  docket  should  be  made,  and  a  cer^ 
tificate  added  in  the  following  form : 

County,  88.  I,  one  of  the  Justices  of  the  Peace 
of  the  township  of  ,  in  said  county,  do  hereby  certify  that 
the  above  is  a  transcript  from  my  docket  of  the  judgment  rendered 
in  the  above  entitled  cause  and  of  the  proceedings  had  by  and  be- 
fore me  in  the  case,  so  &r  as  they  appear  upon  my  docket. 
Dated  1868. ^  Justice  of  the  Peace. 

Certificate  where  Judgment  woe  rendered  hy  another  Justice* 

County,  88.    I,  one  of  the  Justices  of  the  Peace 

in  the  township  of  ,  in  said  county,  do  hereby  certify  that 

tho  above  is  a  transcript  from  the  docket  of  ,  late  a  Justice 

of  the  Peace  of  the  township  of  ,  in  said  county,  of  the 

judgment  rendered  by  him  in  the  above  entitled  cause,  and  of  the 
proceedings  had  by  and  before  him  in  the  cause,  so  far  as  they 
appear  upon  his  docket,  which  is  in  my  possession,  and  of  which 
docket  and  of  sidd  judgment  I  have  control.    Dated,  &c. 

In  a  case  reported  in  4  Mich.^  508,  the  certificate  of  the  Justice 
was  as  follows :  ^  I  hereby  certify  that  the  above  is  a  true  transcript 
of  the  above  judgment,  and  of  the  subsequent  proceedings  thereon. 
John  L.  Tutde,  Justice  of  the  Peace."  Martin,  J.,  who  delivered 
the  opinion  of  the  court,  said :  ^  This  certificate  was  insuflcient  to 
authorize  the  plaintiffs  to  request  the  transcript  to  be  filed  and 
docketed,  or  the  clerk  to  file  and  docket  it,  and  of  course  such 
judgment  never  became  a  judgment  of  such  Circuit  Court  It  only 
shows  that  it  is  a  true  transcript  of  itself,  which  may  well'be  true, 
aud  yet  no  corresponding  judgment  to  be  found  upon  any  justice's 
docket  in  Livingston  county,  nor  does  it  show  that  it  is  a  transcript 


1278  OF  nLDre  a  traitscbipt. 

of  the  proceedings  of  any  case,  so  &r  as  they  appear  upon  any 
docket  Now,  the  statute  makes  it  the  duty  of  the  jostice  to  cer- 
tify both  sach  judgment  and  proceedings,  and  is  not  satisfied  by  a 
certificate  of  proceedings  *  subsequent '  to  the  judgment.  Not  only 
should  the  certificate  conform  to  the  requirements  of  law  in  this 
respect,  but  it  should  affirmatively  show  what  judgment  and  pro- 
ceedings it  certifies,  as  well  as  where  such  judgment  remains,  or  ia 
to  be  found,  so  that  it  may  appear  from  such  certificate  that  such 
judgment  and  proceedings  were  transcribed  from  his  docket,  and 
the  judgment  was  rendered  by  him ;  or  in  case  it  is  a  transcript  of 
a  judgment  rendered  by  another  justice,  of  whose  docket  the  certi- 
fying magistrate  has  the  custody;  that  it  is  a  transcript  of  the 
judgment  and  proceedings  from  the  docket  of  such  other  justice, 
then  in  his  custody.** 

Under  the  former  act  it  has  been  repeatedly  decided  at  the  cir- 
cuit, that  a  transcript  could  not  be  filed,  if  the  execution  issued  by 
the  Justice  was  returned  previous  to  its  return  day.  It  would  seem 
that  there  is  nothing  in  the  phraseology  of  the  ld4th  section  to 
justify  a  construction  of  it  different  from  that  which  was  given  to 
the  former  law. 

After  a  transcript  has  been  filed,  all  control  over  the  judgment 
ceases  on  the  part  of  the  Justice  who  rendered  it. — 3  Cow.,  506.  He 
would  not  be  authorized  to  receive  payment  <^  it. 

In  general,  payment  of  a  judgment  may  be  made  to  the  Justice^ 
unless  the  party  has  directed  otherwise. — 16  Barh^  337. 

Judgments  rendered  in  suits  ccmmenced  by  attachment^  would 
not  probably  be  within  these  provisions  as  to  filing  transcripts,  un- 
less the  attachment  or  sumpions  had  been  personally  served  on  the 
defendant,  or  he  appeared  in  the  suit.  A  judgment  rendered  with- 
out personal  service  or  appearance,  is  only  presumptive  evidence  of 
indebtedness  and  may  be  repelled  by  the  defendant,  but  it  is  hardly 
to  be  supposed  that  the  trial  of  the  indebtedness  is  to  be  made  in 
an  action  of  ejectment  to  recover  the  land  sold  upon  the  execution 
from  the  circuit  court.  In  case  there  were  several  defendants,  and 
part  only  were  personally  served  with  process,  or  appeared,  an  exe- 
cution upon  filing  the  transcript,  could  be  levied  upon  the  lands  of 
such  parties  only.       • 
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1.    Of  the  Forms  of  Exeeutume,  iffhm  to  be  Iseued  and  v>hef^ 

RetumMe, 

Upon  any  judgment  being  rendered  before  a  Justice  of  the 
Peace,  he  shall  issue  execution  thereon,  if  requested^  at  the  time 
and  in  the  manner  hereinafter  prescribed;  which  shall  be  dated 
on  the  day  when  it  actually  issued^  and  be  made  returnable  in 
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sixty  days  thereafter. — C  L^  See.  3789.  Whenever  there  is, 
after  jadgment  and  before  execution,  a  change  of  the  parties, 
either  plaintiff  or  defendant,  by  marriage,  insolvency,  or  death, 
an  execution  cannot  be  had  on  the  judgment,  except  there  are 
two  or  more  plaintiffs,  or  defendants.  I^  in  the  latter  case,  one 
or  more  of  the  plaintiffs  or  defendants  survive,  execution  may 
be  issued,  either  by  or  against  the  survivors;  but  it  must  be  in 
the  joint  names  of  all  the  plaintiffs  or  defendants,  the  same  as 
though  they  were  alive ;  that  it  may  correspond  with  the  judg- 
ment But  it  cannot  be  levied  on  the  goods  of  the  deceased 
person. 

Whenever  it  shall  appear  from  the  docket,  or  on  the  trial, 
that  any  of  the  defendants  are  sureties,  the  Justice  shall  note 
the  same  on  the  execution;  and  it  shall  be  the  duty  of  the 
ofScer  executing  the  same,  first,  to  levy  on  the  goods  of  the 
principal,  and  if  enough  of  such  goods  can  be  found  to  satisfy 
the  execution,  no  levy  shall  be  made  on  the  goods  of  the  surety. 
—a  Z.,  Sec.  8816. 

jSndcTsevHiut* 

It  appeared  on  the  trial  of  the  within  cause,  that  the  within 
named  defendant,  £.  F.,  was  security  fi)r  his  co-defendant,  £.  D., 
who  was  the  principal  debton  R.  S^  Justice. 

Unless  the  principal  is  made  defendant  in  the  suit,  and  judg- 
ment rendered  against  him,  no  such  endorsement  will  be  made. 

Every  ofScer  having  an  execution  in  his  hands  for  collection, 
upon  an  affidavit  being  served  upon  him,  made  by  any  co-de- 
fendant in  such  execution,  his  agent  or  attorney,  showing  the 
principal  debtor  therein,  shall  first  exhaust  all  the  personal  estate 
of  said  principal  debtor  which  may  be  turned  out  by  any  one 
of  the  defendants,  before  selling  the  property  of  any  other  de- 
fendant, who  may  be  surety  in  the  demand  upon  which  the 
judgment  was  rendered. — C,  Z^  Sec,  3817. 

A  Justice  ought  never  to  issue  an  execution  without  the  di- 
rection of  the  party  in  whose  favor  it  issues.  He  is  to  issue  it 
only  **if  requested"  so  to  do.  Should  he  do  so  voluntarily, 
without  request,  he  only  would  be  accountable  for  any  irregu- 
larity.   A  party  is  never  accountable  for  process  having  issued 
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vnlesB  he  directed  or  sanction  it — 2  John^  Oat.  51 ;  *t  Ccw^ 
249  ;  1  Wend.,  210. 

Such  execution  shall  be  directed  to  any  constable  of  the  same 
county,  and  shall  command  him,  in  the  name  of  the  people  of 
the  State  of  Michigan,  to  levy  the  debt  or  damages,  with  in- 
terest and  costs,  of  the  goods  and  chattels  of  the  person  or 
persons  against  whom  the  same  shall  be  issued,  (excepting  such 
goods  and  chattels  as  are  by  law  exempted  from  execution,) 
and  bring  the  money  before  such  Justice,  at  the  time  and  place 
therein  to  be  mentioned,  to  render  to  the  party  who  recovered 
the  same. — C,  Z.,  Sec.  3700. 

In  all  cases  where,  by  the  provisions  of  this  chapter,  an  exe- 
cution may  be  issued  against  the  body  of  any  person,  it  shall,  if 
the  jvdgment  creditor  require  it,  contain  a  further  command  to 
the  constable,  that  if  no  such  goods  or  chattels  can  be  found,  or 
not  sufficient  to  satisfy  such  execution,  he  shall  taJce  the  body  of 
the  person  against  whom  the  same  shall  be  issued,  and  convey 
him  to  the  common  jail  of  the  county,  there  to  remain  until  such 
eipecution  shall  be  paid  and  satisfied,  or  he  be  discharged  by  due 
course  of  law. — 75.,  Sec.  8791. 

No  female  can  be  arrested  or  imprisoned  upon  any  execution 
issued  by  a  Justice  of  the  Peace. — lb.,  Sec.  8286. 

Farm  of  Execution. 

Statb  ov  Michiqan, 

County, 

To  any  Constable  of  said  County — Greeting : 

Whereas,  judgment  against  ,  defendant,  for  the  sum  of 

dollars,  damages,  [or,  debt,]  and  dollars 

cents  costs,  in  fiavor  of  plaintiff,  was  rendered  by  and 

before  me,  the  undersic^ned,  a  Justice  of  the  Peace  of  the  town- 
ship of  in  said  county,  on  the  day  of  last, 
at  the  township  aforesaid :  You  are  therefore  commanded,  in  the 
name  of  the  people  of  the  State  of  Michigan,  to  levy  the  said 
damages,  [or  debt,]  with  interest  from  said             day  of  ^ 

and  costs,  of  the  goods  and  chattels  of  the  said  [except- 

19 


2d2  VORM   or  XXBCUTIOKSy  WHXir  TO   BX   ISSUED,   *0. 

iog  sucli  goods  and  chattels  as  are  by  law  exempted  from  execu- 
tion,] and  to  bring  the  money  before  me,  at  my  ofSce,  in  said 
township,  in  sixty  days  from  the  date  hereof,  to  render  to  the  said 
:  [And  if  no  such  goods  or  chattels  can  be  found,  or  not 
sufficient  to  satisfy  this  execution,  you  are  further  commanded,  in 
the  name  of  said  people,  to  take  the  body  of  the  said  and 

convey  him  to  the  common  jail  of  the  said  county,  there  to  remain 
until  this  execution  shall  be  paid  and  satisfied,  or  the  said 
shall  be  discharged  by  due  course  of  law.]    Hereof  fail  not 
Given  under  my  hand,  at  said  township,  this           day  of 
1858.  y  Justice. 

Interest  may  be  allowed  received  upon  all  judgments  at  law,  for 
the  recovery  of  any  sums  of  money,  and  upon  all  causes  in  chancy 
for  the  payment  of  any  sums  of  money,  whatever  may  be  the  form 
or  cause  of  action  or  suit,  in  which  such  judginent  or  decree  shall 
be  rendered  or  made ;  and  such  interest  may  be  collected  on  exe- 
cution, at  the  rate  of  seven  per  centum  per  annum  :  Provided^ 
that  on  a  judgment  rendered  on  any  written  instrument^  having  a 
different  rate,  the  interest  shall  be  computed  at  the  rate  specified 
in  such  instrument,  not  exceeding  tender  centum. — C.  L^jSec,  1317. 
When  the  interest  is  more  than  seyen  per  cent,  the  Justice  will 
endorse  on  the  execution  a  direction  as  to  the  rate  of  interest,  thus : 
''Collect  interest  on  the  within  judgment  at  the  rate  of  ten  per 
cent,  per  annum,"  or  such  other  rate  as  was  specified  in  the  written 
instrument  on  which  the  judgment  was  rendered. 

In  all  cases  where  security  shall  have  been  given  for  the  stay  of 
execution,  as  hereinafter  provided,  if  the  debt  or  damages  with  in- 
terest and  costs  shall  not  be  paid  within  the  time  limited  by  law 
therefor,  execution  shall  be  issued  by  the  Justice  on  application  of 
the  judgment  creditor^  his  agent  or  attorney^  against  both  principal 
and  surety,  with  the  same  effect  as  if  the  judgment  had  been  ren- 
dered against  both  such  principal  and  surety  upon  a  joint  liability, 
after  the  return  of  process  personally  served,  except  that  no  such 
execution  shall  be  issued  agamst  the  body  of  the  surety. — Ih^  Sec, 
3'792. 

If  the  judgment  debtor  dies  before  execution  is  issued,  no  pro- 
ceedings could,  formerly,  have  been  had  by  execution,  on  the 
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judgment,  and  of  course  none  against  the  surety  for  stay  of  execu- 
tion.   This  rule  is  changed  by  the  following  section. 

When  security  is  given  for  the  stay  of  execution,  and  the  de- 
fendant against  whom  the  judgment  was  rendered  shall  die  before 
execution  is  issued  against  him,  it  shall  be  lawful  to  issue  execution 
against  the  surety  alone. — C.  Z.,  See,  3793. 

In  case  the  defendant  in  the  judgment^  shall  die  before  execution 
shall  have  been  issued  thereon,  execution  may  nevertheless  be  issued 
against  the  surety  for  stay  of  execution. — Ib.^  Sec.  3795. 

The  proper  course,  in  such  case  would  be  to  note  on  the  execu- 
tion the  death  of  the  defendant  and  direct  the  ofBcer  to  levy  the 
execution  on  the  property  of  the  surety.  Formerly,  if  the  plaintiff 
died  before  execution  had  been  levied,  no  further  proceedings  could 
be  had,  but  now  if  the  plaintiff  die  after  the  execution  has  issued^ 
the  same  shall  be  executed  and  returned,  as  if  the  plaintiff  were 
living.— 75.  Sec.  3796. 

When  the  defendant  in  an  execution  shall  die  after  levy  and 
before  sale,  the  property  levied  on  shall  be  sold  in  the  same  man- 
ner as  if  he  was  alive ;  but  if  no  levy  has  been  made  in  such  case, 
such  execution  shall  be  returned  without  further  proceedings ;  but 
if  an  execution  shall  have  issued  against  several  defendants,  and 
some  of  them  die  thereafter,  or  against  the  defendant  in  the  judg- 
ment and  his  surety  for  the  stay  of  execution,  and  the  defendant  in 
the  execution  shall  die  before  levy,  the  execution  may  be  executed 
upon  the  property  of  the  surety. — Ih.y  Sec.  3794. 

Form  of  Execution  against   Principal  and  Surety,  where  there 

has  been  a  stay  of  Execution. 

State  of  Michigan, 
County, 

To  any  Constable  of  said  County — Greeting : 

Whereas,  judgment,  &c.,  [reciting  judgment  as  in  previous  form,] 
and  whereas,  on  the  day  of  became  surety 

for  the  payment  of  said  damages,  [or  debt]  with  interest  and  costs, 
at  or  before  the  expiration  of  months  from  the  commence- 

ment of  suit,  agreeably  to  law ;  and  whereas,  the  said  damages, 


r 
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o  r,  debt,]  with  interest  and  costs,  have  not  been  paid  within  the 
time  limited  by  law  therefor :   You  are  therefore  commanded  in 
the  name  of  the  people  of  the  State  of  Michigan,  to  levy  the  said 
damages  [or,  debt,]  with  interest,  from  said              day  of 
and  said  costs,  of  the  goods  and  chattels  of  the  said 
[excepting  such  goods  and  chattels  as  are  by  law  exempted  from 
execution,]  and  to  bring  the  money  before  me,  at  my  office,  in  said 
township,  in  sixty  days  frt)m  the  date  hereof^  to  render  to  the  said 
.    Hereof  ML  not 
Given  under  my  hand  at  said  township,  this           day  of 
1858.  ,  Justice. 

In  case  the  execution  issues  against  the  body,  that  clause  must 
be  confined  to  the  defendant,  and  must  not  include  the  surety. 

A  slight  variance  between  the  execution  and  the  judgment  will 
not  render  the  execution  void ;  as  where  the  amount  of  the  judg- 
ment varied  fifty  cents  from  the  execution.— 4  Wend^  568,  585.  A 
justice  has  no  power  to  amend  an  execution  issued  by  him,  after  it 
has  been  executed. — 5  Ibid,  276. 

The  remarks  heretofore  made  (ante,  ^.83,)  in  relation  to  the 
protection  of  the  officer  by  the  process,  apply  to  executions.  An 
execution  void  on  its  face  would  afford  no  protection  to  the  officer. 
If  a  constable,  having  two  executions,  one  valid  and  the  other  void, 
should  sell  property,  he  would,  after  selling  enough  of  the  goods  to 
satisfy  the  valid  one,  be  liable  as  a  wrong  doer  for  the  goods  sold 
beyond  that  amount. — 6  Ad.  A  Ell^  N.  S^  370. 

An  execution  issued  by  a  Justice  of  the  Peace  may  authorize  the 
arrest  and  imprisonment  of  the  person  against  whom  the  judgment 
is  rendered  in  the  following  cases : 

1.  When  the  action  in  which  such  judgment  was  rendered  shall 
have  been  commenced  by  warrant ; 

2.  When  the  judgment  was  rendered  in  an  action  of  replevin, 
trespass,  trover  or  action  on  the  case  for  tort ; 

3.  In  case  of  fraud  or  breach  of  trust,  when  the  debt  arises  on 
contract,  or  is  founded  on  a  contract,  express  or  implied ; 

4.  In  actions  for  money  collected  by  public  officers,  or  in  any 
professional  employment; 

5.  When  the  plaintiff,  or  some  one  in  his  behalf  shall  at  or  after 
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the  time  of  rendering  tlie  judgment,  make  and  file  with  the  Justice 
an  affidaWt^  setting  forth  the  facts  and  circumstances  which  would 
have  entitled  him  to  a  warrant  against  the  defendant^  according  to 
the  provisions  of  this  chapter,  or  such  facts  and  circumstances  shall 
appear  from  the  proceedings,  or  the  evidence  on  the  trial  of  the 
canse. — C,  L^  Sec.  8797. 

An  execution  against  the  bodj,  cannot  be  issued  on  a  judgment 
for  costs  against  a  plaintiff,  where  the  action  was  such  that  if  judg- 
ment had  been  rendered  in  the  plaintiff's  favor,  he  could  not  have 
had  an  execution  against  the  body  of  the  defendant ;  as  upon  an 
execution  in  any  suit  or  proceeding  for  the  recovery  of  money  due 
upon  contr<uU — See  0  Wend^  430 ;  13  Ihid,  68. 

2.    Of  the  time  when  the  Execution  may  he  leeued. 

In  the  cases  mentioned  in  the  preceding  section — ante^  p.  284 — 
and  also  in  suits  commenced  by  attachment,  execution  shall,  on 
application  of  the  person  in  whose  favor  the  judgment  was  rendered, 
his  agent  or  attorney,  be  issued  forthwith  after  the  rendition  of  the 
judgment,  unless  such  execution  may  be  and  is  stayed  as  hereinafter 
provided. — C.  L^  Sec.  3708. 

Upon  all  judgments  rendered  by  Justice's  of  the  Peace,  except  in 
the  cases  mentioned  in  the  two  last  preceding  sections,  executions 
ahall  issue  at  the  expiration  of  five  days  from  the  rendering  the 
judgment,  unless  such  execution  shall  be  stayed  as  hereinafter  pro- 
vided ;  and  such  execution  shall  not  issue  sooner  without  the  con- 
sent, in  writing,  of  the  person  against  whom  the  judgment  was 
obtmned,  or  the  proof  in  the  next  section  specified. — lb.,  Sec. 
3709. 

The  cases  in  fiivor  of  and  against^  including  Sunday,  when  it 
occurs  during  the  five  days,  are  cited  in  a  former  part  of  this  work. 
— Ante,  p.  26. 

If  the  party  obtaining  such  judgment  shall  make  it  appear,  by 
his  own  oath,  or  other  competent  testimony,  to  the  satisfaction  of 
the  Justice,  that  such  party  will  be  in  danger  of  losing  the  amount 
recovered  by  him,  unless  execution  issue  sooner  than  is  prescribed 
in  the  last  preceding  section,  such  Justice  shall  issue  execution  im- 
mediately, unless  the  same  be  stayed  by  the  party  against  whom 
the  same  was  rendered,  as  hereinafter  provided. — C:  Z.,  Sec.  3800. 
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The  mere  oath  of  the  party  that  he  believes  he  is  in  danger  of 
losing  his  debt  would  not  authorize  the  Justice  to  issue  an  execution 
uiuler  this  section.  Where  execution  was  issued  upon  such  an  oath, 
the  court  said :  '*  We  are  clearly  of  opinion  that  it  was  never  con- 
templated by  the  statute  that  execution  should  be  awarded  on  this 
evidence  alone.  The  Justice  should  require  proof  of  facts  and  cir- 
cumstances tending  to  show  danger,  and  an  award  based  solely 
upon  sucb  evidence  as  appears  in  the  docket  entry  under  considera- 
tion is  clearly  erroneous,  and  would  be  reversed  if  under  review  on 
certiorari."  '^But,  suppose  this  evidence  was  incompetent^  and 
that  the  only  evidence  upon  which  the  Justice  could  properiy  act, 
under  the  statute,  was  proof  of  &ctB  and  circumstances,  we  still 
think  the  award  of  execution  was  erroneous  merely,  and  not  void." 
—5  Mieh^  495. 

Application  for  such  execution  may  be  made  at  the  time  of 
rendering  the  judgment ;  or  if  a  reasonable  notice  be  given  to  the 
adverse  party  of  the  intention  to  apply  for  such  execution,  such 
application  may  be  made  at  any  time  after  the  judgment  shall  have 
been  rendered. — lb.  Sec.  3801. 

If  application  for  execution  be  made  at  the  time  of  rendering 
judgment,  notice  of  the  application  need  not  be  given. — 5  Mich^ 
495.  But,  if  the  award  of  execution  is  after  the  cause  is  determined, 
and  the  parties  have  left  the  Justice's  office,  it  would  be  irregular 
without  notice. 

The  notice  need  not  specify  the  time  of  making  the  application, 
but  it  must  be  given  a  reasonable  time  under  all  the  circumstances, 
before  the  application.  The  defendant  can  prevent  the  issuing  of 
the  execution  by  giving  security. — 21  Wend,^  648.  It  is,  however, 
advisable  to  state  in  the  notice,  the  time  at  which  the  application 
will  be  made. 

Notice  of  intention  to  appljf  for  Execution. 

Justice^s  Court, 

John  Doe, 

vs, 

Richard  Roe, 

Take  notice  that  I  intend  to  apply  to  Esq.,  at 

his  office  in  the  township  of  ,  on  day  of 
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iiwtant^  at  o'elock  in  the  noon^  for  an  immediate  exe- 

cution on  the  judgment  in  this  cause.    Dated  ,  1868. 

To  the  above  named  defendant.  JOHN  DOE. 

The  notice,  in  general,  should  be  served  personally,  but  it  is  not, 
in  all  cases,  necessary.  If  it  be  shown  that  the  defendant  is  out  of 
the  way,  keeps  beyond  the  reach  of  notice,  and  that  it  has  been 
given  to  persons  from  whom  he  would  probably  receive  it,  as  his 
wife,  or  some  one  of  his  family  of  suitable  age  and  discretion,  at  his 
dwelling-house,  that  would  be  enough. — 21  Wend^  648. 

I*orm  of  Affidavit  of  Service  of  Notice, 
Ju9tice^s  Court. 
John  Doe, 

Richard  Roe.    J 

Lenawee  County,  ss.    John  Doe  of  the  township 
of  in  said  county,  being  duly  sworn,  deposes  and  says, 

that  on  day  of  instant,  he  served  upon  Richard 

Roe,  the  above  named  defendant,  a  notice  of  which  the  annexed  is 
a  copy,  by  delivering  the  same  to  him  personally,  [or^  by  delivering 
the  same  to  the  wife  of  the  defendant  at  the  dwelling  house  of  the 
said  defendant,  he  being  absent  therefrom.] 


JOHN  DOB. 


Subscribed  and  sworn  to,  before 
me,  this  day  of 

A.  D.  1868. 


Justice,  &c. 


Form  of  Oath. 

You  do  that  you  will  true  answers  make  to  such  ques- 

tions as  shall  be  put  to  you,  touching  the  necessity  of  an  immediate 
execution  upon  the  judgment  rendered  in  this  cause  between  John 
Doe,  plaintiff,  and  Richard  Roe,  defendant. 

The  evidence  in  support  of  the  application  for  the  execution  is 
not  required  to  be  in  writing.    It  may  be  by  parol.    Nor  is  the 
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Jostice  reqYured  to  set  forth  in  his  docket  the  &ct8  stated,  in  sup- 
port of  the  application. — 5  MicKy  405. 

The  defendant  cannot  come  in  and  contest  the  issuing  of  an  exe- 
cution by  cross  examining  the  plaintiff  or  any  body  else  who  should 
make  the  oath  of  danger.  The  plaintiff  is  to  prove  facts  sufficient 
to  convince  the  Justice.  From  this  alone  is  the  Justice  to  judge. — 
21  Wtnd^QbO. 

An  execution  may  be  issued  upon  any  judgment  recovered  before 
a  Justice  of  the  Peace,  at  any  time  within  two  years  after  9ueh 
iudgment  shcUl  have  been  rendered,  or  after  the  issuing  of  a  former 
execution  which  shall  have  been  returned^  unsatisfied,  ii)  whole  or  in 
part — C7.  Z.,  See.  3815. 

8.    Of  Security  for  Stay  of  Execution, 

The  party  against  whom  any  judgment  shall  be  recovered,  may 
stay  the  execution  thereon,  until  the  expiration  of  the  time  herein- 
after prescribed,  by  giving  to  the  party  in  whose  favor  judgment 
was  obtained,  and  filing  with  the  Justice  within  five  days  aftier  the 
Justice  shall  be  authorized  to  issue  execution  thereon,  security  in 
writing,  vnth  one  or  more  sufiScient  sureties,  satisfactory  to  the 
judgment  creditor  or  the  Justice,  for  the  payment  of  the  money, 
with  interest  and  costs,  at  or  before  the  expiration  of  three  months 
from  the  commencement  of  the  suit,  if  such  money  shall  not  exceed 
twenty-five  dollars  exclusive  of  costs ;  and  at  or  before  the  expira- 
tion of  six  months,  if  such  money  exceed  twenty-five  dollars,  and  is 
under  fifty  dollars;  and  at  or  before  the  expiration  of  ten  months 
if  such  money  exceed  fifty  dollars,  exclusive  of  costs. — C.  L^  Sec. 
8802. 

No  stay  of  execution  shall  be  allowed  in  the  following  cases,  ex- 
cept at  the  option  of  the  plaintiff: 

1.  In  actions  against  any  corporation,  except  at  the  option  of  the 
plaintiff. 

2.  On  any  official  bond,  or  bond  given  to  secure  the  faithful 
discharge  of  the  duties  of  any  trust,  as  to  the  principal  in  such 
bond; 

3.  On  judgments  against  Justices  of  the  Peace,  sheriffs,  consta- 
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blesy  or  other  officers,  for  money  by  them  collected,  or  received  as 
snch  Justice,  sheriff,  constable  or  other  officer ; 

4.  On  any  judgment  against  a  constable  for  failing  to  make 
return,  making  a  false  return,  or  failing  to  pay  over  money  collected 
in  his  official  capacity ; 

5.  On  judgments  against  bail  for  the  stay  of  execution ; 

6.  On  judgments  in  favor  of  bail,  who  have  been  compelled  to 
pay  money  on  account  of  their  principal ; 

7.  On  judgments  obtained  by  constables  on  undertakings  exe- 
cuted to  them  for  the  delivery  of  property ; 

8.  Against  an  individual  for  money  deposited  with  him ; 

9.  Upon  judgments  for  costs  only ; 

10.  In  actions  of  replevin ;  but  in  all  such  cases  executions  shall 
issue  forthwith. — (7.Z.,  Sec.  S803. 

Bond  for  Stay  of  Execution. 

Enow  all  men  by  these  presents,  that  we,  C.  D.  and  £.  F.  are 
held  and  firmly  bound  unto  A.  B.  in  the  sum  of  {about  double  the 
amount  of  the  judgment)  dollars,  to  be  paid  to  the  said  A,  B.,  &c. 

Whereas  on  the  day  of  instant^  a  judgment  was 

rendered  before  O.  M.  Esq.,  one  of  the  Justices  of  Peace  of  said 
County  of  by  the  said  A.  B.  against  the  said  0.  D.  for 

dollars  damages  (or,  debt^)  and  dollars  costs; 

now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden,  C.  D.,  shall  well  and  truly  pay  the  said  damages, 
{oTy  debt,)  and  costs,  with  interest,  at  or  before  the  expiration  of 
three  months  from  the  commencement  of  said  suit,  to  wit :  from  the 
day  of  instant,  then  this  obligation  to  be  void,  other- 

wise in  force. 

Signed,  sealed  and  delivered,  in    (,  rr   q'i 

presence  of  \  L  •    J 

O.M.         ^ 

I  approve  of  the  surety  in  the  foregoing  bond.  January  10, 
1858.  0.  M.,  Justice. 

It  would  seem  from  the  language  of  the  statute,  that  it  would  be 
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necessary  that  the  defendant  should  execute  the  bond  with  his 
surety  or  sureties. 

In  all  cases  where  stay  of  execution  is  allowed  by  law,  the  party 
entitled  thereto,  shall  have  stay  of  execution,  by  his  surety  or 
sureties  becoming  such  security  on  the  docket  of  the  Justice,  in 
substantially  the  following  form. 

I,  A B y  hereby  acknowledge  myself  surety  for  the 

payment  to  the  plaintiff  by  the  defendant,  of  the  above  judgment, 
with  interest  and  costs  thereon,  at  or  before  the  expiration  of 
months  from  the  commencement  of  said  suit.    Dated  the 
day  of  18        .    Witness,  O.  W.,  Justice.       A.  B. 

And  such  entry  shall  have  the  effect  of  a  judgment,  and  execu- 
tion may  issue  thereon  in  the  manner  prescribed  in  this  chapter, 
and  an  action  of  assumpsit  may  be  brought  thereon. — C,  L^  Sec, 
3804. 

If  the  judgment  be  of  such  amount  that  a  transcript  can  be  filed, 
it  would  be  advisable  to  use  the  previous  Ibrm,  as  it  may  be  neces- 
sary to  file  it  with  the  transcript — See  ante,  p.  209. 

In  all  cases  where  stay  of  execution  is  allowed  by  law,  if  exe- 
cution shall  have  issued  within  the  five  days  hereinbefore  specified, 
if  the  judgment  debtor  shall  within  that  time,  give  security  for  the 
stay  of  execution  as  aforesaid,  the  justice  shall  make  an  order  re- 
calliug  the  execution ;  and  if  the  same  has  been  levied  upon  prop- 
erty, such  property  shall,  upon  the  production  of  such  order  to  the 
constable,  be  forthwith  released  therefrom,  and  returned  to  the  per- 
son from  whom  it  was  taken ;  and  if  the  judgment  debtor  be  in 
custody  thereon,  the  officer  in  whose  custody  he  may  be,  upon  the 
production  of  such  order,  shall  forthwith  discharge  him  therefrom. 
— Ib^  Sec.  3806. 

If  the  officer  has  received  from  the  defendant  the  amount  of  the 
execution,  he  would  be  justified,  on  the  order  being  served  upon 
him,  in  returning  the  money  to  the  defendant — 13  Wend^  584. 

Form  of  Order  Recalling  Execution, 

Justice^s  Court 
A—  B— 

C—  D— 

To  a  constable  of  the  township  of  county  of 
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You  are  hereby  required  to  return  to  me  the  execution  in  your 
hands  issued  by  me  in  the  above  entitled  cause,  the  defendant 
therein  having  given  to  the  plaintiff  and  filed  with  me,  security  in 
writing  for  staying  execution  on  the  judgment  therein.    May 
1858.  Justice. 

4.   When  Execution  may  be  issued,  notwithstanding  the  stay. 

Under  the  former  law,  if  the  security,  before  execution  became 
due,  removed  from  the  county,  or,  if  from  a  change  of  circum- 
stances, or  any  other  cause,  the  security  was  satisfied  that  by  delay- 
ing the  issuing  of  the  execution  until  the  expiration  of  the  stay,  he 
might  be  obliged  to  pay  the  debt,  without  any  prospect  of  recover- 
ing it  from  the  defendant,  there  was  no  provision  for  such  cases. 
These  are  now  provided  for  in  the  two  succeeding  sections. 

When  any  person  who  has  become  security  for  stay  of  execu- 
tion, shall,  before  the  expiration  of  such  stay,  remove  out  of  the 
county,  the  justice  by  whom  the  judgment  wks  rendered,  or  the 
justice  having  the  right  to  issue  the  execution  on  the  judgment, 
shall,  on  demand,  and  on  proof  of  such  removal  by  the  oath  of  the 
party,  or  otherwise,  issue  execution  upon  such  judgment,  against 
the  goods  and  chattels  of  the  party  against  whom  the  judgment 
was  rendered. — C.  L^  Sec.  3807. 

Upon  an  application  for  the  execution,  under  this  section,  the 
removal  from  the  county  of  the  person  who  became  security  for 
stay  of  execution,  should  be  clearly  made  out  by  the  oath  of  the 
party,  or  by  some  other  witness,  or  the  justice  should  not  issue  an 
execution.  The  oath  to  be  administered  would  be,  substantially,  in 
the  form  heretofore  prescribed. — Ante,  p,  287. 

When  any  security  for  the  stay  of  execution  shall  become  appre- 
hensive, that  by  delaying  the  execution  until  the  full  time  of  such 
stay,  he  may  be  compelled  to  pay  the  judgment,  it  shall  be  lawful 
for  him  to  make  and  file  an  affidavit  of  that  fact  before  the  justice 
authorized  to  issue  execution;  whereupon  the  justice  shall  issue 
execution  against  the  judgment  debtor :  Provided,  That  such  surety 
shall  not  thereby  be  discharged  from  liability,  but  may  be  pro- 
ceeded against  after  the  expiration  of  the  time  of  stay,  in  the  same 
manner  as  if  execution  had  not  issued  as  aforesaid. — (7.  Z.,  Sec^ 
3808. 


' 
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To  justify  the  issuing  of  an  execution  in  sncK  a  case,  an  affidavit 
mnst  be  made  by  the  surety,  in  the  form  prescribed  by  the  pre- 
ceding section. 


Form  of  affidavit  hy  mrety. 


Justices'  Court 


C— 


j^ B I       Before  R  F^  Esquire,  one  of  the 

v8,  >  Justices  of  the  Peace  for  the 

county  of 

Lenawee  County,  ss.;  G.  H.,  the  surety  for  the  stay  of  execution 
on  the  judgment  in  the  abore  entitled  cause,  being  duly  sworn,  says 
that  he  has  become,  and  is  apprehensive  that  by  delaying  execu- 
tion until  the  full  time  of  said  stay,  he  may  and  will  be  compelled 
to  pay  said  judgment. 

Subscribed  and  sworn  to, )  K  F. 

Jan.  8,  1858,  before  me,       f  G.  H. 

E.  F.,  Justice  of  the  Peace. 

If  the  judgment  debtor  shall,  in  either  of  the  cases  mentioned  in 
the  two  preceding  sections,  within  five  days  after  levying  such  exe- 
cution, give  further  security  for  the  stay  of  execution,  during  so 
much  of  the  first  stay  as  remains  then  imexpired,  and  shall  pay  the 
costs  of  the  execution  issued  against  him  as  aforesaid,  it  shall  be  the 
duty  of  the  justice  to  take  such  further  security,  and  recall  the  exe- 
cution ;  and  the  person  who  had  become  security  shall  first  be 
proceeded  against,  until  it  shall  appear  by  the  return  of  the  con- 
stable that  he  had  no  goods  and  chattels  on  which  to  levy  or  to 
satisfy  the  judgment,  before  proceedings  shall  be  had  against  the 
security  first  given. — C,L^  Sec.  3809. 

At  any  time  before  the  stay  of  execution  shall  expire,  if  the  jus- 
tice having  authority  to  issue  execution,  shall  become  satisfied  that 
the  security  is  insufilcient,  it  shall  be  lawful  for  him  to  cause  writ- 
ten notice  thereof  to  be  given  to  the  defendant,  or  if  he  be  absent, 
that  the  same  be  left  at  his  residence,  requiring  him  to  give  ad- 
ditional security.  If  such  defendant  shall  not  have  given  such  ad- 
ditional security,  on  or  by  the  third  day  after  the  giving  of  such 
notice,  such  &ct  shall  be  entered  on  the  docket,  and  he  shall  im- 
mediately issue  execution  agsdnst  the  defendant  for  the  collection 
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of  the  judgment.  If  witbin  five  days  after  the  issuing  of  sach  exe- 
cution, security  to  the  satisfaction  of  the  justice  is  given,  and  the 
defendant  shall  pay  the  costs  of  the  execution  issued  against  him  as 
aforesaid,  the  execution  shall  be  recalled  and  stayed  until  the  expi- 
ration of  the  original  stay. — lb.,  Sec.  S811. 

5.    Of  Executions  against  Joint  Debtors. 

When  a  judgment  shall  be  obtained  against  joint  debtors,  upon 
process  which  was  not  personally  served  upon  all  the  defendants, 
execution  may  be  issued  in  form  against  all ;  but  the  justice  shall 
endorse  thereon  the  names  of  such  of  the  defendants  who  did  not 
appear  in  the  suit,  as  were  not  personally  served  with  process  of 
warranty  summons  or  attachment. — O.  Z^  Sec.  3812. 

Such  execution  shall  not  be  served  upon  the  persons  of  the  de- 
fendants whose  names  are  endorsed  thereon ;  nor  shall  it  be  levied 
upon  the  sole  property  of  such  defendant,  who  neither  appeared  in 
the  suit  nor  was  personally  served  with  such  process ;  but  it  may 
be  collected  of  the  several  property  of  any  defendant  who  appeared 
or  was  served  personally  with  process,  or  of  the  joint  or  co-partner- 
ship property  of  all  the  defendants. — Ib.j  Sec.  3818. 

If  the  process  has  been  served  by  copy  on  any  who  do  not  ap- 
pear, it  will  be,  as  regards  the  execution,  as  no  service. 

indorsement  on  Execution  against  Joint  Debtors. 

The  within  named  defendant  £.  F.,  was  not  served  with  process, 
and  did  not  appear  in  the  suit. 

6.   Of  Serving  and  Returning  Executions^ 

On  the  receipt  of  an  execution  by  a  constable,  it  is  his  duty  to 
proceed,  in  a  reasonable  time,  to  collect  the  sum  thereby  directed 
to  be  levied  of  the  goods  and  chattels  of  the  person  against  whom 
the  execution  is  issued,  and  if  no  such  goods  and  chattels  can  be 
found,  or  not  sufficient  to  satisfy  the  execution,  to  take  the  defend- 
ant, in  case  the  execution  so  direct,  and  commit  him  to  jail.  '^  It 
is  the  duty  of  the  constable  to  search  for  property  to  satisfy  it  be- 
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fore  he  takes  the  person  of  the  defendant.  His  right  to  take  the 
body  depends  upon  the  contingency  of  there  being  no  property  to 
be  found.  If,  without  searching  or  inquiring  for  property,  he  im- 
mediately upon  receiving  the  execution,  arrests  the  defendant,  he 
does  it  at  his  peril ;  and  if  it  is  shown  that  the  defendant  had 
property  in  his  open  and  visible  possession,  which  was  subject  to 
the  execution,  and  might,  with  reasonable  diligence,  have  been 
found  by  the  ofScer,  he  is  undoubtedly  liable  to  an  action  for 
making  the  arrest.  A  constable  has  in  all  cases  a  reasonable  time 
to  search  for  property  before  he  is  bound  to  arrest  the  defendant 
in  the  execution  ;  and  if  he  acts  in  good  faith,  he  will  incur  no  re- 
sponsibility in  omitting  to  take  the  body  until  search  can  be  made. 
There  may  be  cases  in  which  no  actual  search  is  necessary.  Where 
the  defendant  in  the  execution  declares  he  has  no  property,  he  has 
no  right  to  complain  if  the  constable  credits  his  assertion  and  pro- 
ceeds accordingly."^-4  Wend^  639. 

In  such  an  action,  however,  the  officer  will  be  presumed  to  have 
searched  for  property,  and  the  burden  is  thrown  upon  the  defend- 
ant in  the  execution,  of  showing  that  he  had  property  clearly  sub- 
ject to  the  execution,  and  that  he  disclosed  the  fact  to  the  consta- 
ble, who,  notwithstanding,  refused  to  take  it. — 12  Wend^  145. 

^  Goods  and  chattels"  mean  chattels  personal,  which  are  movea- 
ble, and  do  not  extend  to  chattels  real,  as  a  term  for  years. — 19 
t/bAn.,  73.  Current  gold  or  silver  coin  may  be  taken  in  execution, 
and  paid  to  the  creditor  as  money  collected,  and  shall  not  be  ex- 
posed to  sale  thereon. — C.  L^  Sec.  4459.  Any  bills  or  other  evi- 
dences of  debt,  issued  by  any  monied  corporation,  and  circulated 
as  money,  may  be  taken  in  execution  and  paid  to  the  creditor  at 
their  par  value  as  money  collected,  if  he  will  accept  them,  other- 
wise they  shall  be  sold  as  other  chattels." — ^/^.,  Sec.  4460. 

When  goods  or  chattels  shall  be  pledged  6y  way  of  mortgage  or 
otherwise,  for  the  payment  of  money,  or  the  performance  of  any 
contract  or  agreement,  the  right  and  interest  in  such  goods,  of  the 
person  making  such  pledge,  may  be  sold  on  execution  against  him, 
and  the  purchaser  shall  acquire  all  the  right  and  interest  of  the 
defendant)  and  shall  be  entitled  to  the  possession  of  such  goods 
and  chattels,  on  complying  with  the  terms  and  conditions  of  the 
pledge. — Ib.j  See.  4461. 
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Chattels  whicH  are  mortgaged  may  be  seized,  and  the  interest  of 
the  mortgagor  therein  sold  on  an  execution  against  the  mortgagor, 
if  he,  at  the  time  of  the  seizure  and  sale,  is  by  the  terms  of  the 
mortgage  entitled  to  their  possession  for  a  definite  time. — 1  Ker- 
nan,  601 ;  1  Cwm^  205 ;  3  Wen^  498. 

When  a  chattel  mortgage  contains  a  provision  that  upon  default 
of  payment  of  the  mortgage  debt  at  the  time  agreed  on,  the  mort- 
gagee may  sell  the  property  at  auction  or  priyate  sale,  and  pay  the 
debt  and  expenses  out  of  the  arails,  the  mortgagee's  title  becomes 
absolute  at  law  without  any  sale  being  made. — 2  Denio,  170.    By 
a  mortgage  of  chattels,  the  whole  legal  title  of  the  property  passes 
to  the  mortgagee  conditionally,  and  upon  breach  of  condition,  the 
title  of  the  mortgagee  becomes  absolute.    The  general  title  being 
in  the  mortgagee,  he  is  entitled  to  immediate  possession  of  the 
property  and  to  hold  until  condition  broken,  unless  the  parties 
stipulate  otherwise.    The  right  to  seize  and  sell  the  interest  of  a 
mortgagor  under  legal  process,  exists  only  where  he  is  entitled  to 
possession  under  agreement  to  that  effect,  and  not  when  his  pos- 
session is  by  permission  merely^  or  after  condition  broken, — 3  Mich^y 
104,  infra.    The  mortgagor  has,  however,  an  equity  of  redemp- 
tion which  he  may  enforce  in  chancery ;  but  a  tender  after  forfeit- 
ure, unless  accepted,  will  not  restore  to  him  his  former  title.    If 
the  mortgagee  sell  part  of  the  property  by  virtue  of  the  power  in 
the  mortgage,  for  sufficient  to  pay  the  mortgage  debt;  with  interest 
and  expenses,  all  his  right  to  the  residue  of  the  property  is  extin- 
guished.— 3  Ibid,  33.    Commencing  an  attachment  suit  for  a  debt 
secured  by  mortgage,  by  seizure  of  mortgaged  property,  does  not 
dischai^e  the  mortgage,  but  is  a  waiver  of  forfeiture.    Reception 
of  mortgage  money  after  forfeiture  is  a  waiver  of  forfeiture. — 8 
Mich^  295. 

In  a  controversy  between  the  mortyagor  of  personal  property  or 
his  representatives,  and  the  mortgagee,  involving  the  title  of  the 
property,  no  proof  of  consideration  is  requisite,  other  than  the  re- 
cital in  the  mortgage. — 3  Mich,,  139. 

The  mort^^or  of  a  chattel  mortgage  having,  upon  the  day  the 
mortgage  debt  became  due,  tendered  the  amount  to  the  mortgagee, 
is  entitled  to  the  possession  of  the  property  mortgaged,  and  in  tro- 
ver to  recover  its  value,  the  mortgagee  is  not  entitled  to  the 
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amount  of  his  debt  by  way  of  recoupment^or  otherwise, — 3  liieh, 
Bep^  211. 

A  grant  of  goods  which  are  not  in  existence,  or  which  do  not 
belong  to  the  grantor  at  the  time  of  executing  the  deed,  is  void, 
unless  the  grantor  ratify  the  grant  by  some  new  act  done  by  him 
with  that  view,  after  he  has  acquired  the  property  in  them. — ^1  M. 
G.  d:  S^  379.  The  new  act  is  ^  an  act  done  by  the  grantor  for 
the  avowed  object  and  with  the  view  of  carrying  the  former  grant 
or  disposition  into  effect.^'  Lord  Bacon's  langruage  is,  '^  there  must 
be  some  new  act  or  conveyance,  to  give  life  and  vigor  to  the  decla- 
ration precedent ;  which  evidently  imports  more  than  the  simple 
acquisition  of  the  property,  at  a  subsequent  time,  which  if  sufficient 
would  render  the  rule  itself  altogether  inoperative ;  but  points  at 
some  new  act  to  be  done  by  the  grantor  in  furtherance  of  the  orig- 
inal disposition."  "  It  is  not  a  question  whether  a  deed  might  not 
have  been  so  framed  as  to  have  giyen  the  defendant  a  fower  of 
mzing  the  future  personal  goods  of  the  plaintiff^  as  they  should  be 
acquired  by  him,  and  brought  on  the  premises,  in  satisfaction  of 
the  debt— 7^.,  Me  34  E.  L.  d  K  Beps^  189. 

A  pledge  is  defined  to  be  a  bailment  of  personal  property,  as  a 
security  for  debt  or  engagement.  Whether  the  debt  be  due  pres- 
ently or  upon  time,  the  rights  of  the  parties  to  the  pledge  are  the 
same.  The  pledgee,  on  non-payment  of  the  debt,  may  either  file  a 
bill  in  chancery  for  a  foreclosure  and  proceed  to  a  judicial  sale,  or 
he  may  sell  without  judicial  process,  upon  giving  reasonable  notice 
to  the  pledgor  to  redeem,  and  of  the  intended  sale.  And  if  the 
pledgor  cannot  be  found  and  notice  cannot  be  given  to  him,  judicial 
proceedings  to  authorixe  a  sale  must  be  resorted  to.  Before  giving 
such  notice,  the  pledgee  has  no  right  to  sell  the  pledge ;  and  if  he 
do,  the  pledgor  may  recover  the  value  of  it  from  him,  without  ten- 
dering the  debt ;  because  by  the  wrongful  sale  the  pledgee  has  in- 
capacitated himself  to  perform  his  part  of  the  contract,  that  is,  to 
return  the  pledge,  and  it  would,  therefore,  be  nugatory  to  make  the 
tender.  Where  a  pledge  is  made  by  a  debtor  to  his  creditor  to  se* 
cure  his  debt,  for  a  certain  time,  the  law  requires  that  the  latter 
shall  safely  keep  it  without  using  it,  so  as  to  cause  any  detriment 
thereto;  and  if  any  detriment  happens  to  it  within  the  term 
appointed,  it  may  be  set  off  against  the  debt,  according  to  the 
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damage  sustained.  And  if  the  pledge  is  made  witHont  mention  of 
any  particular  tenn,  the  creditor  may  demand  his  debt  at  any  time. 
When  the  debt  is  pwd,  the  creditor  is  bound  to  restore  the  pledge 
in  the  condition  he  received  it»  or  make  satis^tion  for  any  injury 
that  it  has  received ;  for  it  is  a  rule,  that  a  creditor  is  to  restore  the 
pledge  or  make  satis&ction  for  it ;  if  not)  he  is  to  lose  the  debt  If 
the  pledgor,  in  consequence  of  any  de&ult  of  the  pledgee,  or  of  his 
conversion  of  the  pledge,  has  by  an  action  recovered  the  value  of 
the  pledge,  the  debt  in  that  case  remains,  and  is  recoverable,  unless 
in  such  prior  action  it  has  been  deducted.  By  the  common  law  the 
pledgee,  in  such  an  action  brought  for  the  tort,  has  a  right  to  have 
the  amount  of  his  debt  recouped  in  the  damages. — Per  Jewett^  J, ; 
4  Demo,  221. 

The  constable  may  take  actual  possession  of  the  goods  pledged, 
and  hold  the  same  until  he  sells,  because  the  goods  must  be  pres- 
ent at  the  sale,  and  within  view  of  those  attending  it.  But  after 
the  sale  the  pledgee  is  entitled  to  the  possession  of  the  goods  until 
the  purchaser  redeems  them.— ^  Hill,  484. 

On  an  execution  against  one  of  several  partners,  the  constable 
may  take  the  goods  of  the  partnership  in  execution,  and  sell  the 
individual  share  or  interest  of  the  defendant,  and  in  so  doing  he 
may  take  possession,  remove  and  deliver  the  entire  property  taken 
to  the  purchaser  under  the  execution. — 24  Wend.,  389 ;  2  ITill,  47 ; 
note  a,  8  DeniOj  li5.  The  purchaser  is  by  the  sale,  entitled  to  the 
interest  in  the  goods  of  the  partner  against  whom  the  execution 
was,  encumbered  with  the  joint  debts  of  the  partnership,  and  sub- 
ject to  account  for  the  ftill  value  in  &vor  of  partners,  or  through 
them  to  creditors. — 8  Denio,  125. 

Although  the  constable  may  seize  the  whole,  he  can  sell  only  the 
part  of  him  against  whom  the  judgment  and  execution  was,  without 
subjecting  himself  to  an  action  of  trover  by  the  other  partners,  in 
which  they  would  recover  the  valu^  of  their  undivided  share  in  the 
property  sold. — 8  Denio,  125  ;  10  Wend»,  818.  The  same  conse- 
quence would  follow  in  any  case  where  the  defendant  had  only  a 
right  to  a  portion  of  the  property  levied  on  and  the  officer  should 
sell  the  whole  property.  It  is,  therefore,  advisable,  in  all  cases,  to 
sell  only  the  interest  of  the  defendant. 

Personal  property  mortgaged,  may,  after  forfeiture,  be  levied 
20 
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upoa  by  Tirtae  of  an  execution  agaiiwt  the  mortgagee,  although  it 
remains  in  the  hands  of  the  mortgagor, — 9  Wend^  259.  And  per- 
haps it  maj  be  taken  if  the  mortgagee  may  take  possession  of  it 
when  he  pleases,  on  the  ground  that  the  property  is  constructiTely 
in  the  possession  of  the  mortgagee,  and  that  the  principle  that  a 
person  in  possession  of  personal  property,  having  a  right  to  such 
possession  for  a  specific  time,  has  an  interest  which  may  be  sold 
on  execution.— 4  Caw^  467 ;  3  Wend^  498 ;  WaUon^s  Sher^  181. 
The  interest  of  a  lessee  of  personal  property  may  be  sold  on  exe- 
cution, and  the  purchaser  is  entitled  -to  the  beneficial  use  of  it 
during  the  term — 2  Caw^  543 — and  the  interest  of  the  lessor  may 
be  sold,  subject  to  the  right  of  the  lessee. — See  8  .East^  476. 

Com  or  other  crops,  growing  or  sown  on  the  ground,  which  go 
to  the  executor,  may  be  sold  upon  the  execution ;  but  clover  or 
grass  cannot. —  Watson^ 8  Sher^  180.  Any  product  of  the  soil, 
raised  annually  by  labor  and  cultivation,  belongs  to  the  executor^ 
and  may  be  taken  in  execution. — 7  Mdes^  34.  As  the  trees  be- 
long to  the  heir,  so  does  the  fruit  which  they  bear,  not  gathered, 
as  apples,  pears,  &c.,  and  it  is  not  liable  to  execution. — JBac,  Ab^ 
vol.  4,  83.  Nor  can  the  defendant  in  the  execution  authorize  the 
levying  of  an  execution  upon  trees,  grass,  or  fruit  growing  upon  his 
land,  before  severance ;  and  a  levy  upon  and  sale  of  them,  upon 
their  being  turned  out  by  the  defendant,  would  be  void. — 1  Barh^ 
542.  I^  however,  the  defendant  be  not  the  owner,  but  the  tenant 
of  the  land,  grass  and  firuit  may  be  taken  in  execution. — 1  Denio^ 
580. 

When  a  levy  shall  be  made  upon  grain  while  growing,  or  any 
unharvested  crops,  by  virtue  of  any  execution,  no  sale  thereof 
shall  be  made  until  the  same  shall  be  ripe  or  fit  to  be  harvested, 
and  any  levy  thereon  by  virtue  of  an  execution  issued  from  a 
County  Court,  or  by  a  .Justice  of  the  Peace,  shall  be  continued  be- 
yond the  return  day  thereof^  if  necessary,  and  remain  in  life,  and 
the  execution  thereof  may  be  completed  at  any  time  within  thirty 
days  after  such  grain  or  other  unharvested  crops  shall  be  ripe  or 
fit  to  be  harvested. — C.  L^  Sec,  4464. 

Fixtures  annexed  to  the  freehold  cannot  be  taken,  for  they  are 
not  goods  and  chattels.  Therefore,  upon  an  execution  against  the 
owner  of  the  land^  fixtures  put  up  in  a  house  upon  it,  which  would 
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go  to  ^e  heir  and  not  to  the  executor,  cannot  be  taken  by  the  con- 
stable ;  bat  fixtures  which  may  be  removed  by  the  tenant,  may  be 
seized  and  sold  on  an  execution  against  him, —  Wats.  Sher,,  180. 
Property  fixed  to  demised  premises,  by  the  tenant,  for  manufactur- 
ing purposes,  is  personal  property. — 1  Cow,,  819.  So,  copper  stills, 
kettles,  steam  tubs,  ifec.,  erected  by  a  tenant  for  the  purpose  of  car- 
rying on  the  business  of  distilling,  though  fixed  to  the  premises. — 5 
Ibid,  323.  So,  a  cider  mill  and  press  erected  by  a  tenant  at  his 
own  expense,  and  for  his  own  use,  in  making  cider  on  the  demised 
premises. — 20  John,,  29 ;  see  20  Wend^  630.  A  building  erected 
by  one  person  on  the  land  of  another,  under  an  agreement  or  un- 
derstanding, that  it  may  be  removed,  is  personal  property. — 1  Hill, 
176 ;  8  Pick^  402.  Promissory  notes — 1  Cow,,  240 — and  choses 
in  action — 12  John,,  220 — cannot  be  sold  on  execution. 

The  following  property  is  exempt  from  levy  and  sale  under  any 
execution,  or  upon  any  other  final  process  of  a  court : 

1.  All- spinning  wheels,  weaving  looms,  with  the  apparatus,  and 
stoves  put  up  or  kept  for  use  in  any  dwelling  house: 

4.  All  arms  and  accoutrements.re^u»re£?  by  law  to  be  kept  by  any 
person ;  all  wearing  apparel  of  every  person  or  family  : 

5.  The  library  and  school  books  of  every  individual  and  family, 
not  exceeding  one  hundred  and  fifty  dollars,  and  all  family  pic- 
tures: 

6.  To  each  hotiseholder,  ten  sheep,  with  their  fleeces,  and  the 
yam  or  cloth  manufactured  from  the  same ;  two  cows,  five  swine, 
and  provisions  and  fuel  for  the  comfortable  subsistence  of  such 
householder  and  &mily  for  six  months. 

The  word  '' householder^  means  the  head,  master,  or  person 
who  has  the  charge  of  and  provides  for  a  family,  and  does  not 
apply  to  the  subordinate  members  or  inmates  of  the  household. — 21 
Wend,,  475-6.  It  is  not  necessary,  however,  that  the  head  of  the 
family  should  be  with  it,  for,  when  he  had  left  the  State,  leaving 
his  wife  and  children  living  together,  it  was  held  that  he  was,  not- 
withstanding, a  householder, — 18  John,,  400.  In  the  same  case  it 
was  decided  that  the  exemption  continued  although  the  family 
were  removing  from  one  place  to  another.  ''To  say,  that  a  family; 
while  in  the  act  of  removal,  and  on  the  highway,  may  be  deprived 
of  their  bed  and  their  cow,  on  execution,  because  they  did  not,  for 
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the  time,  inhabit  a  dwelling-hoaBe^  would  be  a  peirenion  of  the 
statute.  So  long  as  they  remaLa  together,  <u  a  family,  without 
being  broken  ap,  and  incorporated  into  other  CuniUes,  the  privilege 
remains."  A  person  having  and  providing  for  a  household,  is  a 
''householder,"  and  the  character  is  not  lost  by  a  t^nporaiy  ceaa* 
ing  of  housekeeping,  and  stowing  of  property,  with  a  view  to  again 
return  and  renew  housekeeping. — 14  Barb. 

The  fleeces,  or  the  yam  or  cloth  manu&ctnred  from  the  fleeces 
of  ten  $heepj  are  exempted  from  execution  while  in  the  hands  of  a 
householder,  whether  he  be  or  be  not  the  owner  of  sheep. — 11 
Wend^  44.  Swine,  though  killed,  are  protected  from  execution. 
— 15  J/oM.,  205. 

7.  To  each  householder,  all  household  goods,  furniture  and 
utensils,  not  exceeding  in  value  two  hundred  and  fifty  dollars. 

A  clock  would  come  within  the  description  of  household  frimi- 
ture. — i  Denioj  462. 

Potatoes  planted  for  funily  use  are  exempt  from  execution  be- 
fore they  are  dug,  the  same  as  when  taken  out  of  the  ground  and 
laid  up  in  store. — 26  Wen^  870. 

8.  The  tools,  implements,  materials,  stock,  apparatus,  team,  vehi- 
cle, horses,  harness,  or  other  things  to  enable  any  person  to  carry 
on  the  profession,  trade,  occupation  or  business,  in  which  he  is 
wholly  or  principally  engaged,  not  exceeding  in  value  two  hundred 
and  fifty  dollars.  The  word  ^  team,"  in  this  sub-division,  shall  be 
construed  to  mean,  either  one  yoke  of  oxen,  or  a  horse,  or  a  pair  of 
horses,  as  the  case  may  be. — C  Z.,  Sec.  4493. 

The  property  exempted  in  this  sub-division,  excepting  mechan- 
ical tools  and  implements  of  husbandry,  are  not  exempt  from  any 
execution  issued  upon  a  judgment  rendered  for  the  purchase  money 
for  the  same  property. — Ib^  Sec,  4494. 

Where  a  debtor,  claiming  the  benefit  of  the  exemption  provided 
by  Sec,  27,  Ch,  106,  B,  5.,  carries  on  several  kinds  of  business,  the 
exemption  covers  only  such  property  as  is  essentially  requisite  to 
enable  him  to  carry  on  that  particular  business  in  which  he  is 
wholly  or  principally  engaged. — 3  Mich,  Bep,^  64. 

The  property  of  a  ewrety  on  a  note  given  for  the  purchase  money 
of  property  exempted  by  this  sub-division,  is  not  exempt  firom  levy 
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and  sale  Qikder  an  execution  issued  npon  a  judgment  on  the  note. 
—10  Barb^  91. 

9.  A  sufficient  quantity  of  bay,  gndn  and  roots  for  properly 
keeping  for  six  months  the  animals  in  the  several  sub-divisions  of 
this  section  exempted  from  execution. — (7.  L^  Sec,  4465. 

The  exemption  of  personal  property  from  execution,  is  a  personal 
privilege  of  which  the  owner  only  can  take  advantage. — 1  Oow^ 
114.  Formerly,  this  exemption  might  be  waived  by  the  debtor, 
and  even  his  assent  subsequent  to  a  levy  on  property  exempt  by 
the  statute,  would  render  the  levy  valid. — 20  Pick,  00.  And  such 
would  be  the  law  now,  in  respect  to  the  property  mentioned  in  the 
eighth  snbnlivision,  and  in  respect  to  all  persons,  except  household- 
ers who  are  married.  In  the  ninth  sub-division  of  the  above  sec- 
tion, it  is  declared  that  ^^any  chattel  mortgage,  bill  of  sale  or  other 
lien  created  on  any  part  oi  the  property  above  described,  except 
such  as  is  mentioned  in  the  eighth  sub-division  of  this  section,  shall 
be  void,  unless  such  mortgage,  bill  of  sale  or  lien  to  be  signed  by 
the  wife  of  the  party  making  such  mortgage  or  lien,  (if  he  have 
one.) 

The  consent  of  the  wife  that  property  exempt  from  execution,  by 
the  eighth  sub-division,  might  be  taken  and  sold,  on  the  officer  re- 
leasing other  articles  not  exempt,  would  be  of  no  avail,  unless  she 
had  been  authorized  by  her  husband  so  to  do.^ — 18  John^  100. 

In  an  action  by  a  party  for  taking  property  by  virtue  of  an  exe- 
cution, which  he  claims  to  be  exempt  from  execution,  it  is  a  proper 
question  to  be  considered  whether  the  plaintiff  has  or  has  not  pur- 
posely reduce  himself  to  exempt  property,  in  order  to  defraud  his 
creditors ;  and  if  the  jury  believe  that  his  property  was  brought 
down  to  the  compass  of  exemption,  with  intent  to  defraud  credit- 
ors, they  ought  to  find  for  the  creditor. — 21  Wen,,  68.  If  the  de- 
fendant in  an  execution  fraudulently  convey  his  property  to  a  third 
person^and  it  is  levied  on  to  satisfy  the  execution,  he  is  not  entitled 
to  hold  any  part  of  it  exempt  from  execution,  neither  can  he  main- 
tain an  action  for  them  against  the  officer  or  the  plaintiff  in  the 
execution. — 1  Carter,  89. 

When  a  levy  shall  be  made  upon  property  of  any  class  or  species 
which  is  exempt  by  law  from  execution  to  a  specified  nmount  or 
value,  the  officer  levying  such  execution  may  make  an  inventory  of 
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the  whole  of  snch  property  belonging  to  the  penon  against  whom 
the  execation  shall  be  lasaed,  and  caoae  the  same  to  be  i^ratBed 
St  its  cash  Yalue  bj  two  disinterested  fre^<Men  of  the  township 
where  the  ^property  may  be,  on  ooth^  to  be  administered  by  him  to 
snch  appraisers. — (7.  L^  See^  4466. 

Form  of  Tnvtntory. 

An  inventory  of  property  exempt  by  Uw  frmn  execution  to  a 
specified  amount  or  valne,  levied  upon  by  the  nndeisigned,  a  con- 
stable of  the  township  of  coonty  of  by  virtoe 
of  an  execation  iasaed  by  Esqaire,  a  Justice  of  the  Peace 
of  the  township  of  in  said  county,  in  favor  of 
plaintiff,  against  defendant,  made  by  said  constable,  this 
day  of  1858,  to  wit: 
One  bay  horse,                              One  two-horse  lumber  wagon. 

,  Constable. 

Oaih  by  Constable  to  AppraiserSj  to  be  endorsed  on  Inventory, 

County,  88. :  G.  L.  and  P.  T.,  disinterested  freeholders 
of  the  township  of  in  said  county,  being  do, 

and  each  for  himself  doth  say,  that  he  will  well  and  truly  appraise 
the  property  mentioned  in  this  inventory,  at  its  cash  value,  accord- 
ing to  the  best  of  his  understanding. 

Sworn  the        day  of         )  6.  L. 

1858,  before  me,  )  P.  T. 

,  Constable. 

Appraisal  to  be  endorsed  on  the  Inventory, 

We,  the  above  named  6.  L.  and  P.  T.,  disinterested  freeholders 
of  the  township  of  county  of  being  duly 

-by  the  constable  above  named,  well  and  truly  do  ap- 

praise the  property  mentioned  in  this  inventory,  (said  property  now 
being  in  said  township  of  )  at  its  cash  value,  according 

to  the  best  of  our  understanding,  and  having  viewed  said  property, 
do  appraise  the  same  as  foUows : 
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One  bay  hone,  appraised  at  |60  00 

One  two-hoTBe  Inmber  wagon,  60  00 

Witneas  our  hands,  this  day  of  1858. 

p'  m  {•  Appndaers. 

Upon  such  inventoTj  and  appraisal  being  completed,  the  defend- 
ant in  execution,  or  his  anthorized  agent,  may  select  from  such  in- 
ventory an  amount  of  sach  property  not  exceeding,  according  to 
such  appraisal,  the  amount  of  value  exempted  by  law  from  execu- 
tion ;  but  if  neither  such  defendant  nor  his  agent  shall  appear  and 
make  such  selection,  the  oflScer  shall  make  the  same  for  him. — Ibidy 
See.  4467. 

The  appraisers  mentioned  in  the  twenty-eighth  section  of  this 
chapter,  shall  be  entitled  to  fifty  cents  each  for  their  services,  and 
six  cents  per  mile  for  traveling,  in  going  only,  for  which  the  plain- 
tiff in  the  execution  shall  be  liable  to  them,  and  the  amount  of 
their  travel  and  fees  shall  be  collected  upon  the  execution. — Ibidy 
5ec.  4468.  . 

Whenever  the  defendant  in  an  execution  shall  have  cows,  sheep, 
swine,  or  other  animals  or  articles,  some  of  which  are  exempt  by 
law  from  sale  on  execution,  and  some  of  which  are  not  so  exempt, 
the  officer  may  take  all  of  such  cows,  sheep,  swine,  or  other  ani- 
mals or  articles  into  his  possession,  and  the  defendant  or  his  au- 
thorized agent  may,  immediately  on  being  notified  of  the  levy,  se- 
lect so  many  thereof  as  are  exempt  by  law  from  execution,  but  if 
the  defendant  be  absent  or  neglect  to  make  such  selection  on  being 
notified,  the  officer  shall  make  the  same  for  him.-^Ihid,  Sec.  4469. 

Goods  in  the  custody  of  the  law  cannot  be  taken  in  execution. 
Therefore  goods  and  chattels  which  have  been  taken  upon  execu- 
tion by  one  officer,  cannot  be  levied  upon  by  another. — 17  John.^ 
128.  But,  if  an  officer,  after  having  levied  upon  property  with  one 
execution,  receives  a  second,  the  first  levy  is  sufficient  for  both  exe- 
cutions.—iWrf;  Ibid;  5  Cow.,  390 ;  1  Hilly  559.  Where  a  consta- 
ble, having  in  his  hands  an  execution  against  the  property  of  M., 
levied  on  a  horse,  and  advertised  it  for  sale,  and  prior  to  the  day 
of  sale  an  attachment  came  to  his  hands  against  the  property  of 
M.,  by  virtue  of  which  he  attached  the  same  horse,  which  was  sold 
on  the  execution,  and  a  sufficient  sum  was  raised  to  pay  the  execu- 
tion, and  a  surplus  was  left  to  pay  the  amount  due  in  the  attach- 
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ment  nut,  and  after  the  sale  of  the  hone,  judgment  was  obtained 
in  the  attachment  euit,  and  execution  was  issued  thereon  to  the 
constable,  who  levied  on  the  same  money  which  he  had  received 
on  the  sale  of  the  horse  he  sold,  it  was  held,  that  such  money 
might  be  applied  to  satisfy  the  execution  in  the  attachment  suit ; 
that  the  lien  of  the  attachment  on  the  horse,  by  operation  of  law, 
became  transferred,  after  the  sale,  to  the  surplus  money  in  the 
hands  of  the  constable,  and  that  such  surplus  money  was  the  prop- 
erty of  M.,  and  liable  to  levy  and  sale  on  the  subsequent  execution 
against  M.—l  1  Barb^  345. 

The  officer  may  seize  goods  which  have  been  fraudulently  sold 
or  conveyed  away ;  for  such  sale  is  void  against  creditors,  and  a 
principal  badge  of  fraud  is  the  defendant's  continuing  in  possession. 
— C.  Z.,  Sec,  3198.  Upon  this  subject,  it  is  declared  by  statute, 
that  '^  every  sale  made  by  a  vendor  of  goods  and  chattels  in  his 
possession,  or  under  his  control,  and  every  assignment  of  goods  and 
chattels  by  way  of  mortgage  or  security,  or  upon  any  condition 
whatever,  unless  the  same  be  accompanied  by  an  immediate  de- 
livery, and  be  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  things  sold,  mortgaged  or  assigned,  shall  be  pre- 
sumed to  be  fraudulent  and  void,  as  against  the  creditors  of  the 
vendor,  or  the  creditors  of  the  person  making  such  assignment,  or 
subsequent  purchasers  in  good  faith,  and  shall  be  conclusive  evi- 
dence of  fraud,  unless  it  shall  be  made  to  appear,  on  the  part  of  the 
persons  claiming  under  such  sale  or  assignment,  that  the  same  was 
made  in  good  faith,  and  without  any  intent  to  defraud  such  credit- 
ors or  purchasers. — (7.  Z.,  Sec.  8188.  The  term  "creditors,"  as 
used  in  preceding  section,  shall  be  construed  to  include  all  persons 
who  shall  be  creditors  of  the  vendor  or  assignor  at  any  tim^  whilst 
such  goods  and  chattels  shall  remain  in  his  possession,  or  under  his 
control." — lb.,  Sec.  3189. 

The  question  of  fraudulent  intent,  the  statute  declares,  shall  be 
deemed  a  question  of  fact  and  not  of  law. — C.  Z.,  Sec,  3201 ;  see 
Jackeon  vs.  Dean^  1  Doug.  (Mieh^  Rep.j  519. 

Several  questions  arose  in  Jackson  vs.  Dean,  1  Doug.  Mich*  H^^ 
519,  upon  a  section  of  the  former  statutes  of  which  the  preceding 
section  is  a  transcript. 

The  court  recognizes  as  a  correct  construction  of  the  statute  that 
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wUch  was  exproiBed  in  theoptnhMiolilieitfeaidentof  thesenatein 
Simfordv9.Arehery^H%lly  271^  in  whieh  he  declareft  tbe  effect  <rftihe 
statute  to  be  aa  follows :  1.  It  has  abolished  the  distiDetioii  some- 
times attempted  to  be  drawB  betweoi  abeoliite  sales  and  conditional 
assignments ;  and  thus  avoiding  the  question  whether  continued 
possession  in  the  vendor  or  assignor  be  conastent  or  inoonnstent 
with  the  deed.  2.  It  dedares  what  shall  rebut  the  evidence  <^ 
fraud  raised  by  the  statute  from  a  want  oC  change  of  possession, 
viz :  good  &ith  and  absence  of  intent  to  defraud,  d.  It  throws  the 
burden  of  proof  of  such  good  &ith  and  absence  of  intent  to  ddraud, 
upon  the  party  claiming  under  the  sale  or  assignment.  4.  It  de- 
clares the  question  of  fraudulent  intent  to  be  a  question  of  fact. 

The  &ct  that  there  was  a  good  consideration  for  the  conveyance 
is  involved  in  its  being  made  in  good  Isith.  Therefore  a  party 
claiming  under  a  bill  of  sale,  must  prove  that  a  consideration  was 
paid  or  existed.  To  prove  this,  neither  the  recital  of  a  considera- 
tion in  the  instrument^  nor  what  the  parties  said  on  that  subject  at 
the  time  the  instrument  was  executed,  is  evidence  against  creditors* 
—4DemOy  171.  It  is  not  proper  to  ask  the  vendor,  in  general 
terms,  whether,  so  far  as  he  is  concerned^  there  wis  any  actual  fraud 
in  the  whole  transaction.  The  witness  must  state  facts,  and  is  not 
to  be  required  or  permitted  to  answer  leading  questions  which  in- 
volve the  whole  matter  in  issue  in  such  cases.  The  presumption  of 
fraud  is  not  to  be  disproved  by  his  answering  such  a  question. — 23 
Wend^  271. 

There  must  be  an  actual  and  continued  change  of  possession,  as 
well  as  a  nominal  and  constructive  change.  A  construction  which 
would  allow  the  vendor  to  remain  in  possession  of  the  goods,  and 
sell  them  as  the  agent  of  the  purchaser  or  assignee,  would  render 
the  statute  for  the  prevention  of  frauds  a  mere  nullity. — 7  Paigty  166. 

Where  a  debtor  has  made  an  assignment  of  his  property,  which 
was  void  upon  its  face  as  against  creditors,  and  the  plaintiff  had 
bought  the  property  of  the  assignee,  and  verbally  agreed  to  pay  for 
it  at  certain  rates  in  his  notes,  on  time ;  but  before  making  any 
payment  or  giving  any  notes,  the  property  was  taken  on  an  attach- 
ment against  the  fraudulent  assignor,  held  that  the  verbal  promise 
to  pay  was  not  sufficient  to  protect  the  title  of  the  purchaser  against 
the  attachment. — Dixcn  vs.  Hill  and  Mahcney,  5  Mich,  As 
against  the  action  of  an  attaching  creditor,  no  one  but  a  purchaser 
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for  a  ralnable  conridaration  actoaUj  paased,  can  daim  title  to 
property  which  has  been  firaadnlentty  assigned.  It  is  not  sofficient 
that  the  purchaser  has  T^bally  promised  to  pay  for  the  property, 
or  has  given  his  written  obligation,  not  negotiable,  for  such  pay- 
ment— Ih, 

Every  mortgage,  or  conveyance  intended  to  operate  as  a  mort- 
gage, of  goods  and  chattels,  which  shall  hereafter  be  made,  which 
shall  not  be  accompanied  by  an  immediate  delivery,  and  followed 
by  an  actual  and  continued  change  of  possession  of  the  things 
mortgaged,  shall  be  absolutely  void  as  against  the  creditors  of  the 
mortgagor,  and  as  against  subsequent  purchasers  and  mortgagees  in 
good  faith,  unless  the  mortgf^e,  or  a  true  copy  thereof  shall  be 
filed  in  the  office  of  the  township  clerk  of  the  township,  or  city 
clei^  of  the  city,  where  the  mortgagor  resides. — C.  L^  See.  8191. 

When,  the  oflSce  of  the  town  clerk  being  vacant,  a  person  who 
had  charge  of  the  office,  received  a  chattel  mortgage  brought  to  the 
office  to  be  filed,  indorsed  it  "Filed  Oct.  20,  1845,"  and  placed  it 
among  the  chattel  mortgages  in  the  office ;  heldj  that  this  was  a 
valid  Jilinp  of  the  mortgage,  within  the  meaning  of  the  statute. — 
13  Barb.,  826.  ^  It  Lb  a  mistake  to  suppose  that  the  marking  or 
indorsing  on  the  paper  the  time  of  filing  it,  is  the  substantial  thing, 
or  the  act  of  filing.  Such  indorsement  is  merely  a  memorandum 
of  the  time  of  the  filing;  and  not  the  filing  itself.  The  filing  con- 
sisted in  presenting  the  mortgage  at  the  office  and  leaving  it  there, 
and  depositing  it  in  the  proper  place  with  the  papers  in  the 
office."— 7ft. 

Where  one,  at  the  time  of  taking  a  conveyance  or  mortgage  of 
goods,  receives  direct  and  express  notice  that  another  party  holds  a 
prior  mortgage  on  the  property,  or  if  the  prior  mortgagee  is  in  pos- 
session of  the  property,  it  is  sufficient  notice  to  put  such  subsequent 
mortgagee  upon  inquiry  as  to  extent  of  such  lien,  and  in  that  case 
he  takes  the  property  subject  to  the  first  mortgage. — 4  Mich.^  87. 

The  notice  to  a  subsequent  mortgagee  of  a  previous  lien  upon 
chattels,  must  be  so  clear  and  distinct  as  to  render  it  bad  faith,  in 
the  second  mortgagee  to  insist  upon  his  mortgage  in  preference  to 
the  former. — 4  Mick.^  87. 

When  the  mortgagor  of  a  stock  of  goods  is  allowed  by  the 
mortgagee  to  retain  and  sell  them  at  retail,  at  his  discretion  and 
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for  bis  own  benefit,  tbe  mortgage  is  Irandnlent  as  against  creditors, 
— 8  £eman,  677. 

The  appointment  of  tbe  clerk  of  the  mortgagor  as  agent  for  tbe 
mortgagee,  for  tbe  purpose  of  taking  care  of  and  selling  the  goods, 
when  there  is  no  announcement  of  a  change  in  the  business ;  no 
change  of  books,  and  no  change  whatey^r,  so  far  as  outward  acts 
of  ownership  and  possession  is  concerned,  is  not  a  change  of  pos- 
session, within  the  intent  and  meaning  of  tbe  statute.— 4  Mich^  87. 

To  show  good  faith  in  a  subsequent  mortgage  of  personal 
property,  so  as  to  enable  the  bolder  thereof  to  avoid  a  prior  mortr 
gage  on  tbe  ground  of  fraud,  it  must  be  proved  bj  evidence  dehors 
the  instrument  itself  that  the  second  mortgage  was  given  for  a 
valuable  consideration,  or  to  secure  the  pa3rment  of  an  honest  debt. 
— 3  Cof?M.,  310. 

Bj  a  mortgage  of  chattels,  the  whole  legal  title  of  tbe  property 
passes  to  tbe  mortgagee  conditionally,  and  to  defeat  such  title,  the 
mortgagee,  or  those  claiming  under  him,  must  show  a  performance 
of  the  condition.  Upon  its  breach,  the  title  is  absolute  in  the 
mortgagee  as  the  general  owner,  and  cannot  be  questioned  in  a 
court  of  law.  The  general  title  being  in  the  mortgagee,  be  is 
entitled  to  immediate  possession  of  the  property,  to  bold  it  until 
condition  broken,  unless  the  parties  otherwise  stipulate  in  tbe 
mortgage ;  without  such  agreement,  tbe  possession  of  the  mortga- 
gor (if  suffered  to  retain  tbe  property),  is  deemed  tbe  possession  of 
the  mortgagee,  so  that  he  may  reduce  the  property  to  possession  at 
any  moment,  and  may  maintain  trespass,  trover  or  replevin,  as  the 
case  may  be,  for  any  intermedling  with,  or  taking  of  the  property 
by  a  third  party  while  in  the  possession  of  the  mortgagor,  equally 
as  though  such  possession  was  actually  in  himself  and  so  absolute 
is  this  title,  and  consequent  right  to  the  immediate  possession  held, 
that  even  the  agreement  that  tbe  mortgagor  may  retain  possession 
until  condition  broken,  is  personal,  and  the  mortgagee  may  main- 
tain trover  for  the  property,  before  condition  broken,  against  a 
purchaser  from  such  mortgagor.  Such  agreement  is  not  assignable 
to  others,  either  by  the  mortgagor  or  by  sale  or  levy  on  bis  prop- 
erty for  debts.  So  upon  condition  broken,  the  mortgagee  may 
inmiediately  sell,  or  otherwise  dispose  of  the  property. — By  Martin^ 
J^  3  Mich^  104.    At  the  common  law,  goods  and  chattels  mort- 
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gaged,  whether  in  posaesskm  of  the  mortgagor  or  mortgagee,  were 
not  subject  to  levy  and  sale  npon  execution  either  before  or  after 
condition  broken. — Ihid,  The  power  to  sell  the  interest  of  the 
mortgagor  on  execution,  is  conferred  by  the  above  section,  and  will 
now  be  considered.  The  right  to  seize  and  sell  the  interest  of  a 
mortgagor  under  execution,  exists  only  when  he  is  entitled  to  pos- 
session under  agreement  to  that  effect,  and  not  when  his  possession 
is  by  permission  merely,  nor  after  condition  broken. — 3  Mich^  104. 
A  levy  cannot  be  made  on  the  property,  even  if  the  mortgage  is 
not  due,  unless  it  contain  an  express  stipulation  pennitting  the 
mortgagor  to  retain  possession  for  a  definiU  period,  nor  then,  if 
that  period  has  elapsed.— 4  MUh^  296.  See  1  Come^  29d ;  3  Wen^ 
498.  The  mortgagor  must,  at  the  time  of  the  mMure  and  eale^  be 
entitled,  by  the  terms  of  the  fnortgnge^  to  the  possession  of  the 
property  mortgaged,  for  a  definite  time,  or  it  cannot  be  sold  on 
execution. — 1  JTeman,  501.  When  a  chattel  mort^rage  contained 
the  following  clause :  **  and,  provided^  that  if  the  amount  to  be  paid 
shall  be  paid  in  eleven  months  from  date,  this  mortgage  shall  be 
void ;  but,  in  case  of  de&ult,  or  if  the  said  party  of  the  first  part 
shall  sell,  assign,  or  dispose  o^  or  attempt  to  assign,  sell,  or  dispose 
of  the  whole  or  any  part  of  the  said  goods  and  chattels,  or  remove, 
or  attempt  to  remove,  the  whole,  or  any  part  thereof  from  the 
town  of  Columbia,  without  the  written  assent  of  the  party  of  the 
second  part^  it  shall  be  lawful  for  the  said  party  of  the  second  part 
to  enter  upon  the  premises,  <kc.,  or  any  place  where  the  goods  may 
be,  and  take  possession  thereof  and  sell,"  ^c,  it  was  held,  that  this 
clause  was  neither  an  express  nor  animplied  covenant  for  possession 
by  the  mortgagor,  and  it  lacked  the  requisite  certainty  as  to  time, 
as  to  leave  any  interest  therein  in  the  debtor,  subject  to  levy  and 
sale  on  execution  against  him. — 4  Mich^  296. 

Where  there  was  a  provision  in  a  chattel  mortgage,  that  the 
mortgagor  should  remain  in  possession  nntil  default  in  payment,  un- 
less he  or  some  other  person  should  attempt  to  sell,  assign,  remove 
or  otherwise  dispose  of  the  property ;  Held^  that  the  seisure  of  the 
property  before  default  on  a  distress  warrant  for  rent  due  from  the 
mortgagor,  entitled  the  mortgagee  to  the  immediate  possesion, 
and  that  after  demand  and  refusal,  replevin  would  be  against  the 
bailiff  for  the  wrongful  detention. — 1  Come^  22. 
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A  chattel  mortgnge  which  is  not  accompanied  by  an  actnal  and 
continued  change  of  possession  of  the  tohole  property  mortgaged, 
and  which  mortgage  is  not  filed  in  the  proper  town  clerk's  office, 
is  absolately  void  as  against  the  creditors  of  the  mortgagor ;  not 
really  void  as  to  so  much  of  the  property  mortgaged  as  remains 
in  the  possession  of  the  mortgagor. — 10  Pcdg^  126. 

The  following  remarks  of  Senator  Hopkins,  in  Smith  d  Hoe  vs. 
Acker,  (23  Wend^  658,)  upon  a  similar  section  of  the  New  York 
statute,  apply  to  the  preceding  section.  ^'As  to  the  question 
aiising  under  the  ninth  section  of  the  statute,  requiring  chattel 
mortgages,  where  the  possession  is  unchanged,  to  be  filed,  I  think 
that  such  filing  does  not  d  itself  rebut  the  presumption  of  fraud 
arising  from  nonnieliyery  of  the  property,  but  still  leaves  the  bur- 
den of  proof  of  the  bona  fidee  of  the  transactions,  with  the  party 
claiming  under  the  mortgage ;  and  in  addition  to  such  proof  he 
is  required  to  show  that  the  mortgage,  or  a  copy,  has  been  filed. 
This  provision  relative  to  filing,  passed  subsequently,  does  not 
repeal  the  former  provision  changing  the  owae  probandiy  but 
creates  an  additional  safeguard;  and,  I  think,  aflfords  further  evi- 
dence that  the  legislature  did  not  intend  wholly  to  do  away  with 
such  mortgages,  when  made  in  good  faith,  but  to  provide  all 
reasonable  protection  against  frauds  undertaken  to  be  covered  by 
them.  In  this  view,  the  two  provisions  are  perfectly  consistent 
with  each  other."     Quere  f 

Every  such  mortgage  shall  cease  to  be  valid  as  against  the 
creditors  of  the  person  making  the  same,  or  subsequent  purcha- 
sers or  mortgagees  in  good  faith,  after  the  expiration  of  one  year 
from  the  filing  of  the  same  or  a  copy  thereof  unless  within 
thirty  days  next  preceding  the  expiration  of  the  year,  the  mort* 
gagee,  his  agent  or  attorney,  shall  make  and  annex  to  the  instni- 
m^it  or  copy  on  file  as  aforesaid,  an  affidavit,  settbg  forth  the 
interest  which  the  mortgagee  has  by  virtue  of  such  mortgage,  in 
the  property  therein  mentioned,  upon  which  affidavit  the  town- 
ship or  city  clerk  shall  endorse  the  time  when  filed.— >  (7.  Z.,  See. 
3194.  The  filing  of  such  affidavit  does  not  operate  as  an  exten- 
aon  of  the  credit.— 16  Barh^  46 ;   1  HUl,  473. 

The  effect  of  any  such  affidavit  shall  not  continue  beyond  one 
year  from  the  time  when  such  mortgage  would  otherwise  cease 
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to  be  valid,  aa  against  snbseqaent  purchasers  or  mortgagees  in 
good  faith ;  but  within  thirty  dajs  next  preceding  the  time  when 
any  such  mortgi^  would  otherwise  cease  to  be  ralid  as  afore- 
said, a  similar  affidavit  may  be  filed  and  annexed  as  provided  in 
the  preceding  section,  and  with  like  effect^-i^^  Sec.  3195. 

The  omission  to  re-file  a  chattel  mortgage  does  not  render  it 
invalid  as  against  purchasers  or  mortgagees  intermediate  the 
original  filing  and  the  omiaeion  to  re-file,  Suhsequent  means  after 
the  time  when  it  ought  to  be  again  filed  to  preserve  its  validity. 
— 4  J^eman^  71.  Nor  does  it  affect  its  validity  as  against  a  sulh 
sequent  mortgagee  with  notice. — 3  Keman^  556. 

Any  execution  or  attachment  issued  out  of  any  court,  not  being 
a  court  of  record,  if  actually  levied,  shall  have  preference  over  any 
other  execution  or  attachment  issued  out  of  any  court,  whether  of 
record  or  not,  which  shall  not  have  been  previously  levied. — (7.  L^ 
See.  4458. 

To  constitute  a  levy,  the  officer  should  enter  upon  the  premises 
where  the  goods  of  the  defendant  are,  and  take  actual  possession  of 
them,  (if  they  are  such  of  which  possession  can  be  taken.)  The 
goods  should  be  brought  within  his  view,  and  subjected  to  his  con- 
trol, and  it  is  proper  also,  if  not  necessary,  that  an  inventory 
should  be  taken  of  them ;  the  officer  should  assert  his  title  to  the 
goods  by  virtue  of  the  execution ;  and  we  are  inclined  to  think  that 
his  acts,  as  to  the  asserting  of  his  rights  and  the  divesting  of  the 
possession  of  the  defendant,  should  be  of  such  a  character  as  would 
subject  him  to  an  action  as  a  trespasser  but  for  the  protection  of 
the  execution;  they  should  be  public,  open  and  unequivocal, 
and  nothing  should  be  done  to  cast  concealment  over  the  transac- 
tion. ,  But  it  is  not  necessary  that  an  assistant  of  the  officer  should 
be  left  in  possession  of  the  goods,  or  that  the  goods  should  be 
removed ;  they  may  be  left  in  the  custody  of  the  defendant,  at  the 
risk  of  the  sheriff,  or  on  obtaining,  as  is  cnstomaiy,  a  receiptor  for 
their  delivery  on  demand.  The  preceding  from  the  opinion  of  the 
court  in  3  Wend.j  450,  in  connection  with  the  remarks  of  the  court 
in  14  Wend.y  124,  give  what  would,  probably,  be  considered  the 
law  on  this  subject,  in  this  State.  In  the  latter  case,  the  court 
say,  ^^  the  only  circumstance  from  which  a  levy  could  possibly  be 
presumed  in  this  case,  is,  that  the  furniture  perhaps  was,  during 
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the  life  of  the  execution,  within  riew  of  the  officer  and  sabject  to 
his  control  Bnt  that  of  itself  is  not  rafficient,  unless  the  officer  at 
the  same  time  asserts  his  title  to  the  goods  bj  virtue  of  the  execu- 
tion. The  mere  view  of  the  goods,  without  any  assertion  of  right 
to  interfere  or  meddle  with  them,  would  subject  him  to  no  respon- 
sibility. There  is  no  hardship  in  compelling  an  officer  to  manifest 
his  intention  to  make  a  levy  by  acts  or  declarations  of  a  clear  and 
unequivocal  character.  It  is  calculated  to  prevent  fraud,  and  to 
protect  the  rights  of  all  parties.  His  acts  should  also  be  so  open 
and  notorious,  that  they  can  be  proved  if  necessary.  The  practice 
of  conducting  these  proceedings  with  secrecy,  and  studiously  con- 
cealing all  the  steps  taken  previous  to  the  final  sale,  does  not 
deserve  encouragement.  It  leads  to  litigation  in  relation  to  the 
title  to  property,  and  is  undoubtedly  frequently  used  for  fraudulent 
and  dishonest  purposes.'' — See  19  Wethd^  495  ;  23  Ibid^  490 ;  2 
JBillj  666.  But  the  mere  circumstance  of  the  officer's  omitting  to 
prolaim  or  to  give  notoriety  to  his  levy  at  the  time  it  is  made,  is 
not  of  itself  fraudulent  so  as  to  impair  its  effect,  although  directed 
by  the  defendant  to  conceal  the  levy,  if  every  thing  else  was  done 
to  constitute  a  levy. — 11  Wend^  548.  The  endorsement  by  the 
officer,  upon  the  execution,  of  the  levy,  is  evidence,  and  frequently 
the  only  evidence  in  his  power,  of  the  levy. — Ibid. 

The  officer  cannot  break  open  the  outer  door  of  the  dwelling 
house  of  the  defendant  to  make  execution  on  his  goods,  or  the 
goods  of  any  member  of  the  family  who  have  their  ordinary  resi- 
dence there — 13  Mass^  520 ;  12  Pick.,  290 — ^nor  can  he  open  the 
door,  though  it  be  only  latched,  although  the  owner  be  absent — 1 
Hill,  336— or  knock,  and  when  the  door  is  a  little  opened,  thrust 
in  with  violence.  But,  if  the  outer  door  be  open  and  the  officer 
enters,  he  may  afterwards  break  an  inner  door,  or  trunks  to  take 
goods.  And  if  defendant's  goods  are  taken  into  the  house  of 
another,  to  avoid  the  execution  held  by  the  officer,  the  officer  after 
demanding  leave  to  enter  and  being  refused,  may  break  the  outer 
door  to  obtain  them ;  but  he  does  this  at  the  peril  that^e  goods 
are  there. — Bing,  on  Ex^  243  ;  4  Hilly  437.  But  if  the  execution 
of  the  process  has  been  properly  commenced,  the  outer  door  may 
be  broken,  if  necessaiy,  for  the  purpose  of  continuing  and  comple- 
ting the  execution. — 6  HiUy  597.    Aad,  it  seems,  tiie  protection 
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extendfl  to  the  property  of  a  gnest  witiiin  the  house  unless  he  has 
gone  there  to  avoid  the  proceed  held  by  the  officer. — 1  Silly  836. 

If  after  a  peaceable  entiance  at  the  outer  door  of  the  defendant's 
dwelling  house,  the  officer  or  his  assistants  be  locked  in^  he  maj 
break  open  the  outer  door  to  get  out. — Binff.  on  Sx^  244.  Goods 
may  be  taken  through  the  windows  of  the  house,  if  thej  are  open. 
— Ibid,  The  officer  may  break  open  the  outer  door  of  a  store, 
bam  or  out-house,  not  connected  with  or  within  the  same  curtilage 
with  the  dwelling  house,  without  a  pweyiouB  demand  and  refusal  of 
admission.—!  Arch.  Frae^  261 ;  16  /oAn.,  287. 

It  is  said  if  an  officer  break  open  an  outer  door,  when  he  is  not 
justified  in  doing  so,  it  does  not  vitiate  the  execution,  but  merely 
renders  the  officer  liable  to  an  action  of  trespass. — 5  Co^  93,  a. 
In  1  Jffilly  386,  it  was  decided  that,  in  such  a  case,  he  was  a  tres- 
passer, and  the  execution  afforded  him  no  protection,  and  this 
decision  was  sustained  in  the  court  of  ^rors. — 4  Und^  437  ;  see  13 
Mass^  620 ;  12  Fick^  270,  275.  But  in  a  recent  case  in  the  court 
of  Exchequer,  several  of  the  Barons  seemed  to  think  if  an  officer 
break  into  a  house  to  serve  an  execution  on  goods  therein,  the  ser- 
vice of  the  execution  on  the  goods  would  be  valid,  though  the 
officer  would  be  liable  to  an  action  for  the  breaking. — ^9  W.  M.  d  G^ 
167. 

Whenever  there  shall  be  any  reasonable  doubt  as  to  the  owner- 
ship by  a  judgment  debtor,  of  any  goods  or  chattels,  or  as  to  their 
liability  to  be  taken  upon  an  execution,  the  officer  holding  such  an 
execution  may  require  of  the  judgment  creditor  sufficient  security 
to  idenmify  him  for  taking  such  goods  and  chattels  thereon ;  and 
if  such  security  be  refused,  such  officer  will  not  be  liable  for 
omitting  to  take  such  goods  and  chattels. — (7.  Zu,  See.  4490. 

Form  of  Bond  of  Indemnity. 

Enow  all  men  by  these  presents,  that  we,  and 

are  held  auTl  firmly  bound  unto  a  constable  of  the  town- 

ship of  ,  county  of  ,  in  the  sum  of  dol- 

lars, to  be  paid  to  the  said  ,  his  exeeotorsy  admhiiatnteis 

or  assigns,  to  which  payment  well  and  truly  to  be  made,  we  jointf  y 
and  severally  bind  ourselves,  our  heirs,  executors,  and  administra- 
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tOFBy  firmly  by  the&e  presents.    Sealed  with  our  seals.    Dated  tlie 
day  of  in  the  year 

Whereas,  the  said  as  constable  as  aforesaid,  by  rirtae 

of  a  certain  execution,  issued  by  ,  Esquire,  one  of  the 

Justices  of  the  Peace  of  the  township  of  in  said  county  of 

is  a^ut  to  seize  and  levy  on  [speciiy  the  property]  allied 
by  the  said  to  belong  to  the  said  with  intent  to 

sell  the  same  upon  said  execution : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  said  shall  at  all  times,  and  forever  hereafter,  keep  the 

said  harmless  and  indemnified  of,  from  and  against  all 

damages,  costs,  charges,  trouble  and  expense,  of  what  nature  soever, 
which  he  may  be  put  to,  sustain  or  suffer,  by  reason  of  such  levy 
and  seizure,  or  of  the  subsequent  proceedings  thereon,  then  this 
obligation  to  be  void,  or  otherwise  of  force.  [L.  S.] 

Signed,  sealed  and  delivered,    /  P^*  S.] 

in  presence  of 

The  goods  after  the  levy  may  be  left  with  the  defendant  at  the 
risk  of  the  plaintiff,  or  of  the  officer,  or  security  for  a  delivery  at  a 
future  day  may  be  taken. — 10  Wend.,  496.  Leaving  the  property 
in  the  possession  of  the  defendant  for  a  reasonable  time,  and  with- 
out any  improper  motive,  after  the  levy,  is  not  in  itself  fraudulent, 
and  the  rights  of  the  plaintiff  and  the  officer  are  not  affected  by  it. 
— 1 1  Wend^  662.  The  officer  is  not,  however,  under  any  obligation 
to  take  security ;  and  where  the  officer  leaves  the  goods  with  the 
debtor,  either  with  or  without  a  receipt  from  some  third  person,  he 
assumes  the  risk  of  answering  to  the  creditor  if  the  property  be  lost 
through  the  negligence  or  any  wrongful  act  of  the  debtor.  If  a 
receipt  be  taken  which,  either  through  defect  of  form  or  the  insol- 
vency of  the  receiptor,  proves  to  be  of  no  value  to  the  officer,  he 
must  still  answer  to  the  creditor  for  the  loss  of  the  goods. — 6  HUl^ 
698.  But  he  is  not  liable  for  any  losses  by  thefl,  robbery,  or  other 
accident,  unless  it  is  connected  with  his  own  negligence. — Ibid^  691. 
The  constable  cannot  maintain  an  action  against  the  receiptor, 
unless  he  is  answerable  over  to  the  creditor. — Ihid,  699.  There- 
fore, it  is  a  good  defence  in  an  action  against  the  receiptor,  that 

the  property  has  been  taken  from  his  possession  by  the  rightfid 
21 
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owner,  a  third  person — 12  Wend^  563  ;  7  Cow^  278 — as  the  officer 
would  have  no  right  to  hold  it  nnder  the  execution.  So,  if  the 
goods  have  been  destroyed  by  fire  under  circumstances  which  would 
preclude  a  recovery  by  the  plaintiff  in  the  execution  against  the 
officer. — 5  Hilly  588.  But  the  receiptor  cannot^  under  any  circum- 
stances, defend  himself  upon  the  ground  of  an  excessiv^evy.  *This ' 
is  a  question  between  the  officer  and  the  execution  <iebtor. — 3  ffillj 
215.  Where  goods  seized  by  a  constable  upon  an  execution  were 
delivered  to  a  third  person  on  his  giving  a  receipt  promising  to  re- 
deliver them  by  a  given  day,  and  when  the  day  arrived  he  refosed 
to  deliver  them,  ckumiing  that  the  goods,  at  the  time  of  the  levy 
and  receipt,  were  hia  own,  it  was  held  that  he  was  estopped  from 
setting  up  title  in  himself^  unless  he  should  show  that  he  was  drawn 
into  the  admission  of  an  adverse  title  by  fraud,  or  perhaps  by  some 
gross  mistake  of  fact,  or^  that  he  interposed  his  claim  at  the  time 
of  the  levy,  and  signed  the  receipt,  in  terms,  without  prejudice  to 
his  right. — Ibid,  The  officer  cannot  take  a  receipt  or  any  other 
security  for  the  re-delivery  of  the  property,  which  will  give  him  a 
remedy  beyond  his  own  liability  to  the  plaintiff  in  the  execution ; 
at  least,  that  amount  is  all  he  can  recover  on  the  receipt. — 5  SUlj 
598.  If  at  the  time  the  levy  is  made  the  receiptor  claims  the 
property,  he  cannot  set  up  his  title  in  bar  of  the  action  on  the 
receipts,  though  he  might  do  so,,  to  reduce  the  damages ;  15  Pick^ 
40 ;  but  after  the  goods  have  been  re-delivered  to  the  officer  by  the 
receiptor,  according  to  his  undertaking,  he  may  recover  them  from 
the  officer.— 12  Ibid,  557. 

By  leaving  the  property  with  another  and  taking  a  receipt,  the 
officer  does  not  part  with  his  interest ;  but  only  his  possession. 
The  receiptor  holds  as  his  delegate  or  bailee,  on  the  terms  specified 
in  the  receipt ;  upon  the  officer  becoming  entitled  to  a  re-delivery 
according  to  those  terms,  the  force  of  the  receipt  is  completely 
gone;  and  his  property  acquired  by  the  levy  reverts.  If  the 
receiptor  detain  it,  the  officer  may  bring  replevin  or  trover  for  the 
wrong;  3  Hill,  218 ;  or  he  may  take  possession  of  them  without 
suit— 16  Wend^j  351 ;  see  6  Rill,  595. 
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Form  of  J^ceipt  of  Goods. 
Justices^  Court. 

A—  B— 

vs. 
C-  D— 

Execution  issued  by  Esqoire,  one  of  the  Justices  of  the 

township  of               county  of  for  damages           $28  00 

CostSy  1  50 

Constable's  fees  for  collecting,  ^                                            1  50 

Interest  odidamages  from  1858. 

By  virtue  of  the  execution  above  described,  one  of  the 

constables  of  the  township  of  ,  in  said  county,  has  levied 

upon  the  following  goods  and  chattels,  the  property  of  the  said 
C  D.,  to  wit : 

Received,  June  6, 1858,  of  the  said  the  goods  and  chattels 

above  mentioned,  which  I  promise  to  deliver  to  him  at  in 

the  township  of  in  said  county,  on  the  day  of 

next,  or  in  default  thereof  I  do  hereby  agree  with  the 
said  to  pay  him  the  said  damages  and  interest,  and  costs 

and  fees  for  collection,  above  mentioned.  G —  F — . 

The  constable  after  taking  goods  and  chattels  into  custody,  by 
virtue  of  an  execution,  shall  endorse  thereon,  the  time  of  levying 
the  same  J  and  immediately  give  public  notice  by  advertisement, 
signed  by  himself  and  put  up  at  three  public  places  in  the  city  or 
township  where  such  goods  and  chattels  shall  he  taken,  when  and 
where  they  will  be  exposed  for  sale. — O.  L^  Sec.  8818. 

The  constable  is  required  to  endorse  on  the  execution  the  time 
of  levying  the  same. — C  Z.,  Sec,  8816.  This  endorsement  will  be 
prima  facie  evidence,  for  the  ofiScer,  of  a  levy,  even  against  third 
persons — *I  Cow.,  810 — although  the  execution  has  not  been  re- 
turned.— 2  Denio,  638. 

When  the  endorsement  of  the  levy  described  the  property  as 
being  '*  about  twenty-five  acres  of  wheat  on  the  ground  on  the 
farm  of  Yeeder  Colgrove,  in  the  township  oi  Madison,  now  occupied 
by  defendant,''  and  it  appeared  that  the  iann  occupied  by  the  de- 
fendant, on  which  the  wheat  was,  was  in  Dover,  the  mistake  in  the 
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nmne  of  the  township  was  held  to  be  immaterial. — 2  Mich,  B^^ 
167. 

Form  of  J^ndorsement  of  a  Levy, 

June  1,  1858.     The  within  execution  levied  on  the 

property  of  the  defendant.  ,  Constable. 

Snch  notice  shall  describe  the  goods  and  chattels,  and  shall  be 
pnt  np  at  least  five  days  before  the  time  appointed  for  the  sale. — 
Sec.  168.  f 

It  will  be  advisable  to  specify  the  name  of  the  defendant  in  the 
execution,  in  the  notice  of  sale,  but  it  is  n<9t  i^essary  to  do  so. — 
2  Mkh,  Hep.,  157.     • 

AdvertUement  of  Sale. 

By  virtue  of  an  execution  against  I  have  seized  and 

taken  one  bay  horse,  which  I  shall  expose  to  sale  at  vendue  on  the 
day  of  instant,  at  o'clock  P.  M.,  at  the 

.    in  the  township  of  •    Dated  1858. 

,  Constable. 

The  mU  is  not  required,  as  formerly,  to  be  witiiin  the  city  or 
township  where  the  goods  and  chattels  were  taken.  As  to  the  time, 
place  and  manner  of  sale,  a  sound  discretion  is  vested  in  the  officer. 
^  It  is  indispensably  necessary  to  the  due  administration  of  justice, 
that  the  exercise  of  this  discretion  should  never  be  under  the  direc- 
tion of  one  party,  so  as  to  oppress  and  bring  ruin  on  the  other. 
The  officer  is  bound  to  consult  his  own  judgment,  to  act  firmly, 
but  temperately,  and  in  no  case  can  he,  without  just  reprehension, 
lend  himself  to  the  views  of  either  party,  or  become  the  instrument 
to  avenge  their  real  or  imaginary  wrongs." — 2  Cow.,  170. 

At  the  time  and  place  so  appointed,  or  at  such  other  time  as  the 
sale  may  be  adjourned  to  within  the  life  of  the  execution,  the  goods 
and  chattels  being  present,  and  pointed  out  to  the  inspection  and 
examination  of  the  bidders,  the  constable  shall  expose  them  to  sale 
at  vendue  to  the  highest  bidder. — C.  L.,  Sec.  8820. 

The  officer  may  adjourn  the  sale  to  a  different  place  from  that 
appointed  for  it,  even  after  the  sale  has  commenced.  It  is  in  his 
discretion  to  do  so,  and  if  that  discretion  is  not  abused,  the  sale 
will  be  valid. — 5  John.,  845.    So,  if  no  bidders  attend,  he  should 
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postpone  the  sale,  and  give  notice  to  tlie  party  in  whose  favor  the 
execution  is,  who  should  attend  and  bid  himsel£ — 2  Cow^  421. 

By  the  common  law,  the  officer  who  began  to  execute  an  execu- 
tion only  could  finish  it — 9  Wend^  261 — for,  an  execution  being  an 
entire  thing,  he  who  begins,  as  by  levying  on  property,  must  end 
\i.—Bac.  Ab^  Sheriff  (1) ;  1  Wend^  220.  But  now  if  any  con- 
stable to  whom  any  execution  shall  have  been  delivered,  shall  die, 
become  insane,  or  otherwise  be  incapable  of  completing  the  service 
and  return  thereof,  before  such  writ  shall  have  been  fully  executed, 
any  other  constable  may  proceed  thereon  in  the  same  manner  that 
the  constable  to  whom  such  writ  was  originally  delivered  might 
have  done. — (7.Z.,  Sec,  3831.  And  every  constable  to  whom  any 
such  execution  shall  have  been  delivered,  and  whose  term  of  office 
shall  expire  before  the  time  within  which  the  return  or  collection 
of  such  execution  is  required  by  law,  shall  proceed  thereon  in  the 
same  manner,  and  shall  have  the  same  powers  in  relation  thereto, 
as  if  his  term  of  office  had  not  expired ;  and  such  constable  and  his 
sureties  shall  be  liable  for  any  neglect  of  duty,  and  for  moneys  col- 
lected upon  such  execution,  in  the  same  manner  and  to  the  same 
extent  as  if  the  term  of  office  of  such  constable  had  not  expired. — 
0.  L^  See.  3830. 

The  proper  course  is,  to  sell  so  much  property  only  as  will  a^tisfy 
the  execution,  and  which  can  conveniently  and  reasonably  be  sold 
separately. — 8  John,,  333.  This  Me  does  not  apply  when  the  sale 
is  of  the  interest  of  the  mortgagor ;  in  such  case  the  sale  may,  and 
should  be,  of  all  the  articles  in  one  lot  Unless  one  man  purchased 
the  whole,  he  would  not  acquire  the  equity,  to  compel  other  pur- 
chasers to  contribute  towards  the  satisfaction  of  the  mortgage  debt. 
The  purchaser  of  a  part  of  the  property  would  have  no  right  to 
redeem 'j9ro  tanto.  The  mortgagee  could  not  be  compelled  to  re- 
ceive a  part  of  the  debt,  and  relinquish  the  hen  as  to  a  part  of  the 
property. — 4  Denioy  171.  Nor  can  the  defendant  object,  if  the 
sale  is  thus  made  at  his  request — 9  Caw.  274.  This  section  requires 
the  goods  and  chattels  to  be  present,  &c.  This  is  in  accordance 
with  the  common  law — 14  John.,  352  ;  17  Ibid,  1 16 — therefore,  a 
sale  of  property  not  present,  would  not  pass  any  title.  This  must, 
however,  be  received  with  some  qualification.  In  4  Denio,  171,  the 
whole  of  the  property  consisted  of  more  than  a  hundred  articles ; 
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some  of  it  was  present,  some  in  the  barn,  and  some  in  the  fields, 
and  elsewhere  on  the  farm.  It  was  all  sold  in  one  parcel.  On  the 
argnment,  it  was  objected  that  the  sale  was  void  because  the 
property  was  not  present  BronsoUj  C,  J^  says :  "  A  part  of  it 
was  in  the  house ;  some  was  in  the  bam,  and  some  was  in  the 
fields  and  elsewhere  on  the  &rm.  The  whole  coold  not  be  gath- 
eredf  so  as  to  be  brought  into  view  at  one  time,  without  incurring 
great  and  useless  expense.  The  sale  was  made  on  the  fiirm,  and 
some  property  was  actually  present  and  in  view.  If  the  oflScer  had 
previously  declared  what  property  in  particular  was  to  be  sold,  and 
had  pointed  it  out  to  the  persons  in  attendance,  I  think  the  whole 
should  be  deemed  present  and  in  view,  within  the  meaning  of  the 
statutes.*'  On  the  sale,  the  property  must  be  specifically  designated. 
Where  a  constable  sold  thirteen  sheep,  of  a  flock  of  twenty-K>ne  or 
twentv-two,  designating  them  only  as  the  best  and  the  fattest ;  it 
was  decided  that  he  had  no  power  to  sell  in  such  a  manner,  or  to 
authorize  the  purchaser  to  select  thirteen  from  the  flock,  and  that 
the  sale  was  void.— 4  Barh^  484. 

If  the  constable  deliver  the  goods  sold  upon  an  execution  to  the 
purchaser  without  receiving  the  money,  he  is  liable  for  the  amount, 
although  the  purchaser  refuses  to  pay  for  them. — 9  John^  96. 
Where  the  plaintiff  purchases  at  the  sale,  the  constable  may  law- 
fully deliver  the  goods  to  him,  without  receiving  the  money. — 18 
John^  85 ;  5  Cow,  390.  But  when  there  is  a  dispute  between 
creditors,  as  to  which  execution  the  money  is  to  apply,  the  consta- 
ble may  refuse  the  plaintiff's  bid  if  he  intend  to  insist  on  the  money, 
or  he  should  re-sell  on  the  plaintiff's  refuung  to  pay  the  money. 
He  cannot  recover  the  money  of  the  plaintiff,  after  having  delivered 
to  him  the  property. — 6  Cow^  390. 

No  constable  shall  levy  upon,  or  sell  any  property,  or  imprison  a 
defendant,  upon  any  execution,  after  the  time  limited  therein  for 
its  return,  except  as  is  provided  in  the  next  section. — Sec,  8828. 

Whenever  an  execution  is  returned  by  an  officer  having  the 
same,  that  he  had  levied  on  property  but  there  was  not  sufficient 
time  after  such  levy  to  advertise  and  sell  the  same,  the  Justice  may 
renew  such  execution,  or  issue  another  execution  and  annex  thereto 
a  copy  of  such  return,  and  such  property  may  be  sold  on  the 
renewed  or  alias  execution,  in  the  same  manner  as  on  the  first  exe- 
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cntion ;  and  if  such  property  be  insuflScient,  other  property  may  be 
levied  on  to  satisfy  such  execution,  either  before  or  after  such  sale. 
In  case  the  ofScer-who  levied  upon  the  property  shall  be  living 
and  in  office,  the  renewed  or  alias  execution  shall  be  executed  by 
Jbim. — C,  Z.,  Sec,  8829. 

Where  any  constable  shall  not  have  been  able  to  levy  on  any 
goods  and  chattels  until  there  shall  not  be  time  sufficient  after  the 
levy  to  advertise  for  sale,  he  shall  return  with  the  execution  a 
schedule  of  all  such  goods  and  chattels. — Ib^  Sec.  3822. 

Every  constable  to  whom  any  execution  shall  have  been  delivered 
and  whose  term  of  office  shall  expire  before  the  time  within  which 
the  return  or  collection  of  such  execution  is  required  by  law,  shall 
proceed  thereon  in  the  same  manner,  and  shall  have  the  same 
powers  in  relation  thereto,  as  if  his  term  of  office  had  not  expired  ; 
aud  such  constable  and  his  sureties  shall  be  liable  for  any  neglect 
of  duty,  and  for  moneys  collected  upon  such  execution,  in  the  same 
manner  and  to  the  same  extent  as  if  the  term  of  office  of  such  con- 
stable had  not  expired. — lb,,  Sec,  3830. 

No  constable  shall,  directly  or  indirectly,  purchase  any  goods  or 
chattels,  upon  any  sale  made  by  him  upon  execution ;  and  every 
such  purchase  shall  be  absolutely  void. — lb,,  Sec.  3823. 

For  want  of  sufficient  goods  and  chattels  whereon  to  levy,  the 
constable  shall,  in  the  cases  authorized  by  law,  if  the  execution 
require  it  take  the  body  of  the  person  against  whom  the  execution 
shall  have  issued,  and  convey  him  to  the  common  jail  of  tho 
county,  the  keeper  whereof  is  hereby  required  to  keep  such  person 
in  safe  custody  in  jail,  until  tho  debt  or  damages  and  costs  shall  be 
paid,  or  he  be  thence  discharged  by  due  course  of  law. — lb,,  Sec, 
3825 ;  see  ante,  p,  293.     . 

When  the  defendant  in  an  execution  shall  die  after  levy  and  be- 
fore sale,  the  property  levied  on  shall  be  sold  in  the  same  manner 
as  if  he  was  alive ;  but  if  no  levy  has  been  made  in  such  case,  such 
execution  shall  be  returned  without  further  proceedings ;  but  if  an 
execution  shall  have  issued  against  several  defendants,  and  some  of 
them  die  thereafter,  or  against  the  defendant  in  the  judgment  and 
his  surety  for  the  stay  of  execution,  and  the  defendant  in  the  exe- 
cution shall  die  before  levy,  the  execution  may  be  executed  upon 
the  property  of  the  surety. — lb,,  Sec.  3794. 
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The  constable  shaU  retara  the  execution  and  pay  the  debt  or 
damages  and  costs  levied,  to  the  justice  who  issued  the  same,  or  in 
case  of  his  death,  absence  or  removal  from  office,  then  to  the  jus- 
tice having  the  custody  of  his  docket,  returning  the  surplus^  if  any, 
to  the  person  against  whom  the  execution  issued* — (7.  L^  Sea 
3821. 

Fqttm  of  jRetum  to  an  Execution. 

I  have  levied  the  within  damages  with  interest  and  costs  of  the 
within  named  ,  as  I  am  within  commanded. 

August  6,  1858.  y  Constable. 

I  have  levied  dollars,  parcel  of  the  damages  and  costs 

within  mentioned,  of  the  goods  and  chattels  of  the  within  named 

,  and,  no  goods  or  chattels  being  found,  whereof  I  could 

levy  the  residue  thereof,  I  have  committed  his  body  to  the  common 

jail,  as  I  am  within  conmianded. 

No  goods  or  chattels  of  the  within  named  could  be 

found  whereon  to  levy. 

Other  forms  can  be  readily  framed  from  the  preceding. 

Neither  the  justice  nor  the  constable  has  authority,  without 
special  directions  from  the  party  entitled  to  the  money,  to  receive 
any  thing  in  payment  of  the  judgment  but  gold  or  silver.  If  he 
receive  bank  notes  in  pajrment  without  such  direction,  he  renders 
himself  liable  to  the  party  in  lawful  money  for  the  amount  re- 
ceived.—1  Mick.  Bep.,  613  ;  7  Blachf^  272. 

Before  closing  the  subject  of  executions,  the  effect  of  a  levy  in 
satisfying  a  judgment  will  be  noticed.  A  levy  on  property  suf- 
ficient to  pay  an  execution,  is  said  to  be^a  satis&ction  of  the  judg- 
ment, and  so  our  Supreme  Court  have  decided. — 1  Mich.  Bep., 
370 ;  4  Mcaa^  403 ;  12  John.,  208  ;  6  Wend^  532.  To  this  mle 
there  are  several  exceptions.  It  will  not  be  a  satisfaction  if  the 
levy  was  abandoned  by  the  request  of  the  defendant  and  for  his 
benefit — 2  Hilly  329 — nor  if  the  property  be  released  from  the  levy 
by  the  act  of  the  defendant,  as  by  his  pretending  that  the  property 
is  owned  by  others — 8  Cbw.,  192 — or  otherwise  defeated  by  the 
misconduct  of  the  defendant. — 1  Denio,  574.  The  loss  or  destruc- 
tion of  the  property  after  it  is  taken  out  of  the  debtor's  possession 
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by  Tirtne  of  the  prooesB  would  be  a  fiatisfishction. — Ibid.  Where  the 
jadgment  was  satisfied  by  the  sale  of  a  horse  on  the  execation,  and 
the  defendant  recovered  in  an  action  of  trespass  against  the  plain- 
tifl^  the  value  of  the  hone,  the  defendant  insisting  that  it  was  ex- 
empt from  execution,  the  judgment  was  held  to  be  revived  by  the 
recovery,  and  the  plaintiff  was  entitled  to  recover  in  an  action  of 
debt  upon  it— -4  DeniOf  165.  In  a  Court  of  Record,  the  plaintiff 
would,  in  such  case,  be  allowed  to  amend  or  strike  out  the  return 
on  the  execution,  and  to  have  a  new  execution.  As  a  justice  has 
no  power  to  order  such  an  amendment,  the  only  remedy  the  party 
has,  is  an  action,  on  the  judgment — Ibid.  In  1  Mich^y  3 79,  Ransom, 
Ch.  J^  says :  *^  Upon  the  most  thorough  investigation  I  have  been 
able  to  make  of  this  question,  I  am  brought  to  the  conclusion,  that 
as  between  the  creditor  and  principal  debtor,  the  rule  of  law  is  that 
for  which  the  defendant  contends,  viz :  that  a  levy  outstanding  and 
unaccounted  for,  upon  personal  property  sufficient  in  amount  to 
pay  a  judgment,  is  prima  facie  evidence  of  satisfaction,  and,  there- 
fore, constitutes  a  good  plea  to  sei.  fa.  or  an  action  of  debt  on  judg- 
ment That  s^ch  levy  is  eonclunve  evidence  of  satis&ction,  is  not 
pretended.  A  plea  setting  up  such  a  levy,  therefore,  if  fjEdse  in  &ct, 
may  be  traversed,  or  if  a  levy  has  been  made,  but  not  followed  by 
sale  and  satisfaction,  for  any  sufficient  reason,  the  levy  may  be  con- 
fessed, and  its  legal  effect  repelled  by  an  allegation  of  any  fact, 
which  by  law,  should  withdraw  it  from  the  operation  of  the  general 
rule."  In  1  Denio,  578,  Bronson,  Ch.  J.,  says :  ''  A  mere  levy  upon 
sufficient  personal  property,  without  any  thing  more,  never  amounts 
to  a  satisfaction  of  the  judgment  So  long  as  the  property  remains 
in  legal  custody,  the  other  remedies  of  the  creditor  will  be  sus- 
pended. He  cannot  have  a  new  execution  against  the  person  or 
property  of  the  debtor,  nor  maintain  an  action  on  the  judgment, 
nor  use  it  for  the  purpose  of  becoming  a  redeeming  creditor.  But 
without  something  more  than  a  mere  levy,  the  judgment  is  not  ex- 
tinguished." "  It  often  happens  that  the  levy  is  over-reached  by 
some  other  lien,  is  abandoned  for  the  benefit  of  the  debtor,  or  de- 
feated by  his  misconduct  The  true  rule- 1  take  to  be  this :  the 
judgment  is  satisfied  when  the  execution  has  been  so  used  as  to 
change  the  title,  or  in  some  other  way  to  deprive  the  debtor  of  his 
property.    This  includes  a  levy  and  sale ;  and  also  the  case  of  a 
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retom  that  there  was  not  snfiScient  time,  after  said  levy,  and  before 
the  return  day  of  said  execution,  to  advertise  and  sell  such  property- 
according  to  law.    Dated,  ifec.  A.  W.,  Constable. 

Schedule, 

Schedule  of  property  levied  npon,  on  the  day  o^  &c.,  by  A.  W., 
one  of  the  constables  of  said  county,  by  virtue  of  the  annexed  exe- 
cution : 

One  horse, 

One  cow.  A.  W.,  Constable. 

A  copy  of  the  return  and  schedule  must  be  annexed,  by  the  jus- 
tice, to  the  renewed  or  new  execution.  This  copy  should  be  certi- 
fied by  the  justice  to  be  a  copy  of  the  return  made  by  the  consta- 
ble on  the  previous  execution,  and  of  the  schedule  of  the  property 
levied  upon  by  the  constable  by  virtue  of  such  execution. 

In  case  the  constable  who  served  the  prior  execution  is  living 
and  in  office,  the  renewed  or  new  execution  must  be  delivered  to 
him ;  if  not,  to  any  other  constable. 

9.    Of  setting  off  Executions, 

Executions  between  the  same  parties,  upon  judgments  recovered 
in  their  own  right,  may  be  set  ojQf  one  against  another,  if  required 
by  either  party,  in  the  following  manner :  When  one  of  the  exe- 
cutions is  delivered  to  a  constable  to  be  served,  the  person  who  is 
the  debtor  therein,  may  deliver  his  execution  to  the  same  consta- 
ble, and  such  constable  shall  apply  the  amount  thereof  so  far  as  it 
will  extend,  or  so  far  as  it  may  be  necessary,  to  the  satisfaction  of 
the  first  execution ;  and  the  balance  due  on  the  larger  execution 
shall  be  collected  and  paid  in  the  same  manner  as  if  there  had  been 
no  set  oflF. — (7.Z.,  Sec,  3834, 

10.  Of  the  remedy  of  security  for  stay^  of  execution  against  judg- 
ment debtor,  after  payment  of  judgment  by  him. 

When  any  judgment  shall  have  been  satisfied,  by  any  person 
who  shall  have  become  surety  for  the  stay  of  execution  thereon. 
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sucli  judgment  shall  remain  good  and  valid  in  law,  for  the  use  of 
such  security,  who,  at  any  time  thereafter,  may  sue  out  execution 
on  such  judgment,  against  the  goods  and  chattels  of  the  defendant, 
for  the  use  of  such  security,  which  shall  be  so  endorsed  by  the  jus- 
tice ;  such  security  shall  also  be  entitled  to  a  transcript  of  such 
judgment,  for  his  own  use,  which  shall  have  the  same  force  and 
effect  as  transcripts  in  other  cases. — C.  L^  See.  3810. 

When,  in  such  case,  an  execution  is  issued  for  the  benefit  of  the 
security  for  stay  of  execution,  the  justice  should  endorse  upon  it  as 
follows : 

The  within  execution  is  issued  for  the  use  of  L.  M.,  the  security 
for  the  stay  of  execution  on  the  within  mentioned  judgment. 

R.  S.,  Justice. 

This  execution,  by  the  terms  of  the  statute,  is  to  be  issued  against 
the  ffoods  and  ckatteU  only  of  the  defendant. 


I 
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v^  which  is  properly  entitled,  or  is  endorsed  npon  it^  it  is  sufficient, 

^  though  not  itself  entitled.    It  is  good  bj  relation  to  the  principal 

;    ^  paper. — 4  ffill,  697.    If  the  jurat  be  not  signed  by  the  officer  be- 

*:  fore  whom  it  is  taken — Ante^p,  32  ;  1  DeruOy  12J> — or  the  words 

•t  ^before  me*'  are  wanting  in  it,  the  affidavit  is  good  for  nothing. 

6Ad.it  EU^  (N.  S.y)  528.    The  jurat  to  an  affidavit  sworn  to 

before  a  justice  of  the  peace,  in  the  words,  ^  Sworn  and  sabecribed 
this  4th  day  of  May,  A.  D.,  1853,*'  omitting  the  words  "before 
Cj  me,"  is  a  nulHty  by  reason  of  such  omission ;  and  when  such  jurat 

e^     I  is  to  an  affidavit  made  in  an  appeal  cause,  the  circuit  court  has  no 

^         jurisdiction  of  the  appeal. — 3  Mich^  590. 
y  >  It  is  not  always  necessary  to  set  forth  the  grounds  upon  which 

«    ^         aQ  allegation  of  error  is  founded,  as  is  done  in  the  latter  part  of  the 
^     ^     )         above  affidavit    When  it  appears  from  the  affidavit,  that  questions 
N     ^  ^^  concerning  the  regularity  of  the  proceedings,  the  admission  or  re- 

^     V  ^         jection  of  the  evidence,  or  the  like,  were  made  and  decided  on  the 
^     %    ^        trial,  that  wUl  be  a  substantial  compliance  with  the  statute  without 
^  specifying,  at  the  close  of  the  affidavit,  the  particular  grounds  of 

error  on  which  the  party  relies. — 6  Wend^  544 ;  8  i^.,  509.  But 
when  the  error  relied  on  is,  that  the  evidence  did  not  warrant  the 
verdict,  it  is  not  enough  to  detail  in  the  affidavit  the  facts  proved, 
but  the  party  must  specifically  state  that  such  is  the  ground  upon 
which  the  allegation  of  error  is  founded. — 18  /&.,  550.  In  this 
case  the  question  was  not  made  and  decided  upon  the  trial. 

When  the  justice  prepared  the  affidavit  to  obtain  a  certiorari,  in 
the  absence  of  the  counsel  for  the  party,  the  court  held  that  the 
conduct  of  the  justice  in  so  doing  was  improper,  and  ordered  the 
common  pleas  to  quash  the  certiorari. — lb. 

Such  affidavit  shall,  within  thirty  days  after  rendering  such  judg- 
ment, be  presented  to  one  of  the  circuit  judges,  or  to  a  circuit  court 
commissioner  of  any  county  of  this  State,  and  if  he  be  satisfied  that 
an  error  has  been  committed  by  the  justice  or  jury,  in  the  proceed- 
ings, verdict  or  judgment,  he  shall  allow  the  certiorari,  by  endors- 
ing his  allowance  thereon. — C.  Z.,  See,  3870. 

The  party  obtaining  such  certiorari,  shall  execute  to  the  oppo- 
site party  a  bond,  with  one  or  more  sufficient  sureties,  to  be  ap- 
proved by  the  judge  or  commissioner  who  allowed  the  certiorari, 
or  by  the  justice  who  rendered  the  judgment,  in  a  penalty  of  at 
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least  fifty  dollaTs,  where  the  whole  amount  of  the  judgment  fbr 
debt  or  damages  and  costs  shall  not  exceed  twenty-five  dollars ; 
and  where  the  judgment  for  debt  or  damages  and  costs  shall  ex- 
ceed  the  sum  of  twenty-five  dollars,  then  the  penalty  of  said  bond 
shall  be  in  double  the  amount  of  said  judgment,  if  such  judgment 
was  rendered  against  the  party  applying  for  such  certiorari,  con- 
ditioned to  prosecute  such  certiorari  'to  effect  and  abide  the  judg- 
ment of  the  circuit  court  therein,  and  pay  the  debt  or  damages  and 
costs  that  shall  be  awarded  him. — /&.,  Sec.  8871. 

Bond  on  Certiorari  where  Judgment  was  against  the  party  bring- 
ing it. 

Know  all  men  by  these  presents  that  we,  C,  D.,  and  E.  F.,  both 
of  the  township  of  in  the  county  of  are  held  and 

firmly  bound  unto  A.  B.,  in  the  sum  of  to  be  paid  to  the 

said  A.  B.,  or  to  his  certain  attorney,  executors,  administrators  or 
assigns ;  for  which  payment  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and  sev- 
erally, firmly  by  these  presents.  Sealed  with  our  seals.  Dated 
the  day  of  1856. 

Whereas,  judgment  was  rendered  on  the  day  of 

by  ,  one  of  the  Justices  of  the  Peace  of  the  county  of 

,  in  favor  of  the  said  A.  B.,  plaintiff,  for  the  sum  of 
dollars  damages,  and  dollars  costs,  against  the  said  0.  D., 

defei^dant ;  and  whereas,  the  said  C.  D^  has  obtained  the  allowance 
of  a  certiorari  to  remove  the  said  judgment  into  the  circuit  court 
of  the  said  county : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  said  C.  D.  shall  prosecute  such  certiorari  to  effect,  and  shall 
abide  the  judgment  of  the  said  circuit  court  therein,  and  shall  pay 
the  debt,  [or,  damages,]  and  costs  that  shall  be  awarded  against 
him,  the  said  C.  D.,  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  force. 
Signed,  sealed  and  delivered, )  .CD.  [seal.] 

in  presence  of  R.  S.  )  E.  F.  [seal.] 

The  party  procuring  the  certiorari  need  not  execute  the  bond  in 
the  last  section  mentioned,  if  the  same  shall  be  executed  by  two  or 
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more  Boreties.  The  sufficiency  of  the  saretj  or  sureties  shall  be 
approved  by  the  person  allowing  the  certiorari,  or  the  justice  on 
whose  judgment  the  certiorari  is  brought — C,L^  Sec.  3872. 

Although  the  statute  does  not  expressly  require  the  approval  of 
the  sureties  to  be  endorsed  on  the  bond,  it  is  advisable  that  it 
should  be  done  in  all  cases.  When  the  sureties  are  approved  by 
an  officer  other  than  the  justice,  the  fact  of  such  approval  could 
not  in  any  other  manner  be  made  known  to  the  justice. 

Jbrm  of  Approvai. 

I  approve  of  and  as  sureties  in  this  bond. 
Dated,  &c.  ^  Justice. 

If  the  judgment  was  in  favor  of  the  person  applying  for  such 
certiorari,  then  such  bond  shall  be  in  a  penalty  of  at  least  fifty  dol- 
lars, conditioned  to  pay  such  costs  as  shall  be  awarded  against  him, 
in  case  such  judgment  shaU  be  affirmed. — C7.  L^  See.  3873. 

Condition  of  Bond  when  judgment  was  in  favor  of  the  party 

bringing  the  action. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  in 
case  the  said  judgment  shall  be  affirmed,  if  the  said  shall 

pay  such  costs  as  shall  be  awarded  against  him  on  the  affirmance 
of  such  judgment,  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  force. 

The  affidavit,  after  the  allowance  of  the  certiorari  shall  have 
been  endorsed  thereon,  and  within  ten  days  after  such  allowance, 
shall  be  filed  in  the  office  of  the  clerk  of  said  circuit  or  district 
court,  and  thereupon  a  writ  of  certiorari  shall  be  issued  by  such 
clerk,  within  three  days  after  the  filing  of  such  affidavit — (7.  X., 
See,  3874. 

Such  writ  of  certiorari  shall,  within  ten  days  after  it  shall  have 
been  issued,  or  within  such  other  time  as  the  officer  allowing  the 
same  shall  direct  at  the  time  of  allowing  the  certiorari,  be  served 
upon  the  justice  by  whom  the  judgment  was  rendered,  together 
with  the  bond  given,  and  a  copy  of  the  affidavit  on  which  the  cer- 
tiorari was  allowed ;  and  the  sum  of  two  dollars  shall  be  paid  to 
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the  jostice  for  his  fees  for  making  a  return  to  the  certiorari ;  and 
no  certiorari  shall  be  of  any  effect  until  all  the  preceding  reqni- 
sitiona  shall  have  been  complied  with. — C.  L^  Sec.  3876. 

The  certiorari  moat  not  be  served  on  the  jostice  on  Sunday. 
Service  on  that  day  would  be  void  under  the  statute ;  and  the  pay- 
ment of  the  fee  of  the  justice  on  a  subsequent  day  would  not  ren- 
der the  service  valid.-*3  Mkh^  280. 

11  the  certiorari,  bond  and  copy  of  the  affidavit  shall  be  served 
on  the  justice  before  an  execution  shall  have  been  issued,  it  shall 
stay  the  issuing  of  the  same;  and  if  the  execution  shall  have  been 
issued,  but  not  collected,  the  justice  shall  grant  the  party  requiring 
it  a  certificate  of  the  issuing  of  such  certiorari,  which,  on  being 
served  on  the  officer  in  whose  hands  the  execution  may  be,  shall 
suspend  such  execution. — (7.  X.,  Sec,  8876. 


F<n^  of  Certificate. 

Justice's  Coxat. 
A—  B— 

V8. 

C— 


I  certify  that  a  writ  of  certiorari  has  been  duly  issued  on  the 
judgment  in  this  cause.    Dated  1858. 

^  Justice. 

The  question  whether  goods  held  by  an  attachment  were  to  be 
discharged  arose,  but  was  not  decided,  in  18  Wend.^  581.  The 
court,  in  that  case,  says :  ^  The  statute  is  explicit,  that  the  goods 
should  be  released  to  the  party  from  execution  in  the  case  of  an 
appeal.  It  is  not  so  explicit  in  its  direction  in  the  case  of  a  certuh 
rari  being  issued ;  but  probably  in  legal  effect  it  should  be  con- 
sidered the  same.  But  neither  in  the  case  of  an  appeal  or  certio- 
rariy  does  the  statute  make  any  provision  for  a  release  of  the  prop- 
erty, if  held  by  virtue  of  an  attachment.  It  seems  to  be  a  came 
omUeuiy  and  the  question  must  turn  upon  construction  by  the 
court" 

The  justice,  before  the  return  day  of  such  certiorari,  or  within 
ten  days  after  the  service  of  such  certiorari,  shall  make  return 
thereto  in  writing,  and  file  the  same ;  in  which  return  he  shall 
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truly  and  follj  answer  to  all  tlie  &ct8  set  fortih  in  the  copy  of  the 
affidavit  on  which  the  certiorari  was  allowed. — C.L^  Sec.  3877. 

The  justice  to  whom  a  certiorari  is  directed  cannot  move  to 
quash  it  He  most  obey  it  at  his  peril. — 2  John,  Cas^j  108.  If^ 
however,  the  preliminary  steps  required  by  the  statute  are  not  all 
complied  with,  he  may  refuse  to  make  a  return. — 11  Wend^j  174 ; 
7  Ibidy  516.  The  return  should  contain  a  concise  statement  of  all 
the  formal  proceedings  in  the  cause.  It  should  contain  eveiy  thing 
necessary  to  confer  jurisdiction  on  the  justice,  therefore,  where  it 
did  not  appear  that  the  summons  contained  no  time  or  piace  of 
appearance,  or  that  the  return  of  the  constable  showed  the  time  o^ 
the  service  of  the  summons,  (the  defendant  not  having  appeared  in 
the  cause,)  the  return  was  held  to  be  insufficient. — 17  Wend^^  517. 
In  addition,  the  return  must  ^  truly  and  fully  answer  to  all  the 
facts  set  forth  in  the  copy  of  the  affidavit.^'  He  must  return  to 
these  £gicts  that  they  are  true  or  untrue,  according  to  the  best  of 
his  recollection  and  belief;  and  he  will  not  be  excused  from  thus 
returning  on  his  affidavit  that  he  has  no  minutes  and  remembers 
nothing  by  which  he  can  so  return. — 1  Cow.j  69.  The  return 
must  contain  a  complete  history  of  the  proceedings  in  itself.  It 
would  be  irregular,  and  would  be  set  aside,  if  it  merely  refer  to 
and  adopt  the  affidavit,  stating  that  the  facts  set  forth  in  it  are 
true  or  untrue. — 3  Caw^  61.  The  justice  should  return  such  &ctB 
only,  as  are  within  his  own  knowledge. — 2  Jokn^  193.  Nor  is  he 
bound  to  return  as  to  matters  of  which  he  is  not  presumed  to 
have  any  knowledge ;  as  the  conduct  of  the  jury  after  they  have 
retired. — 3  CaineSy  106.  The  return  need  not  be  under  seal ;  it  is 
sufficient  if  it  is  under  the  hand  of  the  justice. — 1  Cow.,  212,  n.  6. 

In  general,  the  return  should  be  drawn  by  the  justice,  or  under 
his  special  direction  and  dictation.  Where  the  attorney  for  the 
plaintiff  in  error,  at  the  request  of  the  justice,  drew  the  return, 
and  read  it  to  the  justice,  who  finding  it  correct,  signed  it,  the 
court  set  it  aside. — 3  lb.,  20.  But  where  the  attorney  wrote  the 
return,  at  the  request  of  the  justice,  who  dictated  the  whole  of  the 
&cts,  the  court  refused  to  set  it  aside,  for  the  reason  that  the  attor- 
ney was  a  mere  amanuensis  for  the  justice. — 4  lb.,  505.  If,  how- 
ever, the  return  is  drawn  by  the  attorney  for  the  defendant  in  error, 
it  will  not  for  that  reason  merely  be  set  aside. — Jb^^j  527. 
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Form  of  JusHee^s  Return  to  a  Certiorari. 

Connty,  bs.    I,  ,  the  Justice  of  the  Peace  in  the 

wnX  hereto  annexed^  named,  do  certify  to  the  circuit  court  of  said 
county,  that  before  the  coming  to  me  of  the  said  writ,  to  wit:  on 
the  day  o^  &c.,  at  the  request  of  in  the  said  writ 

named,  I  issued  a  summons  directed  to  any  constable  of  the  said 
county,  commanding  him  to  summon  in  the  said  writ  also 

named,  to  appear  before  me  at  my  office  in  the  township  of 
on  the  day  of  then  instant,  at  two  o'clock  in  the 

afternoon,  to  answer  the  said  in  a  plea  of  trespass  on  the 

case,  to  his  damage  one  hundred  dollars ;  which  summons,  on  or 
before  the  return  day  thereof,  was  delivered  to  me  by  a 

constable  of  the  said  county,  with  a  return  thereon  signed  by  him, 
that  the  same  was  personally  served  on  the  said  on  the 

day  of  ,  aforesaid.    And  I  do  also  certify,  that 

at  the  time  and  place  above  specified  for  the  return  of  the  said 
summons,  the  said  parties  appeared  before  me,  and  the  said  plain- 
tiff declared  against  the  defendant  as  follows  :  [Insert  the  declara- 
tion.] To^hich  declaration  the  defendant  pleaded  the  general 
issue.  And  thereupon,  I,  the  said  Justice,  proceeded  to  try  the 
said  cause.  On  the  trial  of  said  cause,  M.  A.,  a  witness  sworn  on 
the  part  of  the  plaintiff,  testified  that — [set  forth  the  testimony.] 
And  thereupon  the  plaintiff  rested  his  cause.  S.  R.,  a  witness 
sworn  on  the  part  of  the  defendant,  testified  that — [set  forth  the 
testimony.]  And  I  also  certify  that  the  foregoing  is  all  the  testi- 
mony givcR  on  the  said  trial,  and  that  after  hearing  the  proofe  and 
allegations  of  the  parties,  I,  the  said  Justice,  did,  forthwith,  render 
judgment  in  favor  of  the  plaintiff,  against  the  defendant,  for  twenty 
dollars  damages,  and  also  two  dollars  costs. 

And  in  further  answer  to  the  facts  set  forth  in  the  copy  of  the 
affidavit  on  which  the  said  writ  of  certiorari  was  allowed,  I  do  fur- 
ther certify  and  return  [set  forth  the  facts  as  to  the  alleged  grounds 
n^error  specified  in  the  affidavit] 

V  All  which  I  send  wilJi  the  process,  pleadings  and  other  things, 
touching  the  aforesaid  proceedings  and  judgment,  as  by  the  said 
writ  I  am  commanded. 

Giren  under  my  hand  the  day  of  1858. 
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The  Justice  shall  canse  the  certiorari,  the  bond,  and  the  copy  of 
the  affidavit  on  which  such  certiorari  was  allowed,  and  hia  return 
to  the  same,  to  be  attached  together  and  filed  in  the  office  of  the 
clerk  of  the  court  from  which  the  writ  of  certiorari  issued. — C  L^ 
Sec.  3878. 

The  certiorari,  bond  and  copy  of  affidavit,  being  attached  to- 
gether, the  following  should  be  endorsed  on  the  writ  of  certiorari : 

The  execution  of  this  writ  i^pears  by  the  return  hereto  annexed. 

,  Justice. 

The  court  may  compel  such  Justice  to  make  or  amend  such 
return  by  rule,  attachment,  or  mandamus,  as  the  case  may  require. 
C.  L^  Sec.  3879. 

When  a  rule  is  obtained  in  the  circuit  court,  for  the  Justice  to 
amend  his  return,  it  specifies  the  particulars  in  which  the  return  is 
sought  to  be  amended,  and  these  the  return  must  answer. 

Form  of  Amended  Betum. 

Circuit  Court, 
A— 


vs. 
C—  D— 

In  obedience  to  a  rule  of  the  circuit  court  of  the  cwmty  of 

made  on  the  day  of  I,  the 

Justice  referred  to  in  the  said  rule,  do  further  certify  and  return 

to  the  writ  of  certiorari  in  thb  cause,  and  in  compliance  with  the 

said  rule,  that  [here  set  forth  the  facts.] 

Given  under  my  hand,  the  day  o^  &c. 

When  such  return  shall  be  so  filed  with  the  clerk,  the  cause 
may  be  brought  on  to  aigument,  at  any  term  of  the  court  thereafter 
without  any  assignment  or  joinder  in  error,  unless  there  be  an 
allegation  of  error  in  fact,  and  without  fumidbing  any  other  copy 
or  copies  of  the  affidavit,  certiorari,  and  return  to  the  court  or  tb# 
opposite  party,  than  those  filed  with  the  cleik. — (7.  Z^  See.  8886k. 

The  court  shall  proceed  to  give  judgment  in  the  canse  as  tUfr 
right  of  the  matter  may  appear,  without  rqrarding  technical 
omissions,  imperfections  or  defects  in  the  proceedings  before  the 
Justice,  which  did  not  efiect  the  merits ;  and  may  affirm  or  reverse 
the  judgment,  in  whole  or  in  part,  and  execution  shall  issue  thereon. 
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as  upon  other  judgments  rendered  in  the  circuit  or  district  court 
—C.  L^  See.  3881. 

If  the  judgment  be  affirmed,  costs  shall  be  awarded  to  the  de- 
fendant in  error ;  if  it  be  reversed,  costs  shall  be  awarded  to  the 
plaintiff  in  error;  if  judgment  be  affirmed  in  part,  the  costs,  or 
such  part  as  to  the  court  shall  seem  just»  may  be  awarded  to  either 
party. — C.  L^  See.  3882. 

No  judgment  of  a  Justice  shall  be  reversed  merely  for  the 
omission  or  misrecital  of  an  oath,  nor  on  account  of  any  fees  having 
been  improperly  allowed  by  such  Justice,  nor  on  account  of  the 
informality  or  insufficiency  of  any  bond  that  shall  have  been  given 
by  the  party  bringing  the  certiorari :  Provided^  another  bond,  to 
be  approved  by  the  court,  shall  be  given  within  such  time  as  the 
court  shall  direct. — C,  Z.,  Sec.  3883. 

If  a  judgment,  rendered  before  a  Justice,  be  collected,  and  after- 
wards be  reversed,  the  court  shall  award  restitution  of  the  amount 
so  collected,  with  seven  per  cent,  interest  from  the  time  of  collec- 
tion. To  justify  such  award,  the  party  claiming  shall  present 
satisfactory  evidence  of  the  fact  of  such  collection  having  been 
made  to  the  courts  at  the  argument  of  the  cause. — C,  L^  See^  8884* 


CHAPTER  XIV. 


OP  APPEALS  TO  THE  dRCUIT  COURT. 


Any  party  to  a  judgment  rendered  by  a  Justice  of  the  Peace, 
conceiving  himself  aggrieved  thereby,  may  appeal  therefrom  to  the 
circuit  or  district  court  for  the  county  where  the  same  was  rendered, 
in  the  following  cases : 

1.  Where  final  judgment  was  rendered  on  an  issue  of  law  joined 
between  the  parties ; 

2.  Where  final  judgment  was  rendered  on  an  issue  of  fact  joined 
between  the  pJEirties ; 

3.  Where  the  defendant  did  not  appear  and  plead,  and  final 
judgment  was  rendered  for  the  plaintiff  on  the  merits  of  his 
claim; 

4.  Where  a  judgment  of  non-suit  has  been  rendered. — (7.  L^  Sec. 
3885. 

In  1  Mich.  Beps^j  134,  the  Supreme  Court  decided  that  a  party 
who  has  stayed  execution  on  a  judgment  against  him,  cannot  after- 
wards appeal. 

The  real  party  to  the  suit  may  appeal ;  the  right  to  appeal  is  not 
confined  to  the  party  on  the  record.  The  assignee  of  a  note  not 
negotiable,  who  sues  in  the  name  of  the  payee — 8  Coto.,  119— or 
the  bail  for  the  limits,  in  an  action  against  the  sheriff  for  the  escape 
of  the  debtor — 1  Wend^  19 — is  &  party  within  the  statute. 
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One  of  several  defendants  may  appeal ;  and  the  recognizance 
describing  him  as  impleaded  with  the  others,  would  be  proper. — 1 
Wen^  90.  But  if  one  only  appeal,  the  whole  cause,  as  to  all  the 
defendants,  is  removed ;  it  is  in  effect  a  new  trial ;  and  even  if  one 
of  several  defendants  was  acquitted  before  the  Justice,  he  would 
still  be  a  party  to  the  suit  and  incompetent  as  a  witness. — 10 
Ibid,  369. 

The  party  appealing  under  the  provisions  of  the  preceding  sec- 
tion, shall,  within  five  days  after  the  rendition  of  the  judgment, 
present  to  the  justice  an  affidavit  made  by  himself,  his  agent,  or 
attorney,  before  any  person  authorised  to  administer  oaths,  stating 
that  such  judgment  is  not  in  accordance  with  the  just  rights  of  such 
party,  as  the  person  making  such  affidavit  verily  believes;  and  in 
case  there  shall  be  any  objection  to  the  process,  pleadings,  or  other 
proceedings,  and  to  the  decision  of  the  Justice  thereon,  which 
would  not  be  allowed  to  be  nuade  on  the  trial  of  the  appeal,  the 
same  may  be  set  forth  specifically  in  the  affidavit — (7.  Z.,  See. 
3836. 

Appeals  may  be  authorized  by  the  circuit  or  district  court  after 
the  expiration  of  five  days,  where  the  party  making  the  appeal  has 
been  prevented  from  taking  the  same  by  circumstances  not  under 
his  control. — C.  L^  Sec,  3842. 

Form  of  Affidavit  for  Appeal, 

Statb  op  Michigan,  ) 
County,      J 

A.  B.,  of  the  township  of  in  said  county,  being  duly 

sworn,  saith,  [as  in  affidavit  for  certiorari  to  and  including  the 
statement  of  the  judgment  and  then  conclude  as  follows :] 

And  this  deponent  further  saith,  that  said  judgment  is  not  in 
accordance  with  the  just  rights  of  this  deponent,  as  he,  this  de- 
ponent, verily  believes. 

And  this  deponent  further  saith,  that  he  alleges  that  the  said 
judgment  is  erroneous  for  the  following  causes,  to  wit : 

1.  That  the  said  Justice  erred  in  deciding  that  the  return  of  the 
constable  was  sufficient,  although  the  time  of  service  was  not 
stated. 
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2.  That  the  said  Justice  erred  in,  Ac. 

And  further  this  deponent  saith  not.  A.  B. 

Subscribed  and  sworn  to,  before 
me,  this  day  of 

A,  D.  1858. 

,  a  Justice  of  the  Peace  of  said  county. 

The  affidavit,  strictly,  should  not  be  entitled  at  all ;  but  if  en* 
titled  in  the  suit  in  the  Justice's  court,  it  will  not  be  objectionable. 
— 2  Cow^  409.  But  if  entitled  in  the  circuit  court,  the  appeal  will 
be  dismissed. — 3  Ihid^  345. 

The  party  appealing  under  the  provisions  of  the  preceding  section, 
shall  also,  within  five  days  after  the  rendition  of  the  judgment,  de- 
liver to  the  Justice  a  bond  or  recognisance  to  the  adverse  party,  in 
conformity  with  the  following  provisions : 

1.  It  shall  be  in  a  penalty  not  less  than  fifty  dollars,  and  not  leas 
than  double  the  amount  of  the  judgment,  excluding  costs ; 

2.  It  shall  recite  the  judgment  so  &r  as  to  exhibit  the  names  of 
all  the  parties,  liie  character  in  which  they  prosecuted  or  defended 
before  the  Justice,  the  amount  recovered,  and  the  name  of  the 
Justice; 

3.  It  shall  contain  a  condition,  that  the  appellant  will  prosecute 
his  appeal  with  all  due  diligence  to  a  decision  in  the  circuit  or  dis- 
trict court ;  and  that  if  a  judgment  be  rendered  against  him  in  such 
court,  he  will  pay  the  amount  of  such  judgment,  including  the  costs 
of  the  appeal,  with  interest  thereon ;  and  if  his  appeal  shall  be  dis- 
continued or  dismissed,  that  he  will  pay  the  costs  of  such  appeal ; 

4.  It  shall  be  executed  by  the  appellant,  with  one  or  more  suffi- 
cient sureties,  or  by  two  or  more  sufficient  sureties,  without  the 
appellant :  such  bond  or  recognizance  may  be  taken  by  the  Justice 
by  whom  the  judgment  was  rendered,  or  by  any  other  Justice  of 
the  Peace  of  the  same  township. — C  Z.,  Sec.  3887. 

No  Justice  of  the  Peace  shall  take  any  bond  or  recog^nisance,  on 
appeal  as  hereinbefore  provided,  unless  the  person  entering  into  the 
same  as  surety,  justifies  his  responsibility  on  oath,  and  answers  any 
question  touching  his  pecuniary  circumstances  which  such  Justice 
may  deem  proper  to  put. — C.  Z^.,  Sec,  3838. 

Such  justification  shall  not  be  necessary  when  the  opposite  party, 
or  his  attorney,  admits  the  pecuniary  responsibility  of  such  surety 
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or  sureties  to  be  sufficient ;  and  it  shall  be  the  duty  of  the  Justice^ 
at  the  time  of  taking  such  bond  or  recognizance,  to  certify  whether 
the  surety  justified,  or  his  responsibility  was  admitted  as  aforesaid* 
—C.  L^  See.  8889. 

When  the  term  of  office  of  a  Justice  shall  expire,  or  otherwise 
become  vacant,  between  the  rendition  of  a  judgment  by  him  and 
the  time  limited  for  appealing,  such  Justice  may  take  and  approve 
the  bond  or  recognizance,  and  it  shall  be  his  duty  to  make  return 
to  such  appeal  in  like  manner  as  if  he  was  in  office  at  the  time  of 
taking  such  bond  or  recognizance  and  of  making  such  return.-^ 
C.  L^  See.  8841. 

Farm  of  Bond  on  Appeal. 

Know  all  men  by  these  presents,  A^c,  {as  ante,  p.  881.)  Sealed 
with  our  seals.    Dated  the  day  of,  &c. 

Whereas,  judgment  was  rendered  on  the  day  of 

by-H.  S^  one  of  the  Justices  of  the  Peace  of  the  county  of 
in  &vor  of  the  above  named  A.  B.,  plaintiff,  for  the  sum  of 
dollars  damages,  and  dollars  costs,  against  the  above 

bounden  C.  D.,  defendant ;  and  whereas,  the  above  bounden  0.  D.^ 
conceiving  himself  i^grieved  by  said  judgment,  has  appealed  there- 
from to  the  circuit  court  of  said  dounty  of 

Now,  therefore,  the  condition  of  the  above  obligation  is  such, 
that  if  the  above  bounden  C.  D.  shall  prosecute  his  said  appeal  with 
all  due  diligence  to  a  decision  in  the  said  circuit  court,  and  if  a 
judgment  be  rendered  against  him  in  the  said  court,  shall  pay  the  ^ 
amount  of  such  judgment,  including  the  costs  of  the  appeal,  with 
inter^  thereon,  and  in  case  the  said  appeal  shall  be  discontinued 
or  dismissed^  the  said  C.  D,  shall  pay^the  costs  of  8|dd  appeal,^ 
then  this  obligation  to  be  void,  otherwise  in  force.  ^i. 

Signed,  sealed  and  delivered,    )  [L.  S.] 

in  presence  of  )  [L.  S.] 

I  certify  that  the  surety  in  the  foregoing  bond  justified  his  pecu- 
niary responsibility  as  such,  on  oath.    Dated,  &c. 

,  Justice  of  the  Peace. 

NoTX. — ^The  bond  must  be  in  not  less  than  fifty  dollars,  and  not 
less  than  double  the  amount  of  the  judgment,  excluding  costs. — 
Jnte,p.  331. 


/- 


<i 


'A 
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y  f*^  of  Recognizance  on  Appeod. 


Vv.HlUtV, 


^ 


^V 


V  uivmbejred,  that  on  this  day  of  in  the 

•ur  Lord  one  thousand  eight  hundred  and  fifty-eight,  before 
amkrsigned,  a  Justice  of  the  Peace  of  the  township  of 
iu  said  county  of  personally  appeared 

.  .^  •  ao  u>wnship  of  in  said  county,  principal,  and 

^^  of  the  same  place,  sureties,  and  jointly  and  severaliy 

wiviiowledged  themselves  to  be  indebted  to  of  the  town- 

>J)ip  of  in  said  county,  in  the  sum  of  fifty  dollars,  [in  no 

CHiM»  loss  than  150 — Sec.  185 — and  not  less  than  double  the  amount 
^>l:  Ihe  judgment  exceeding  costs — Sec.  185]  to  be  levied  of  their 
and  each  of  their  goods  and  chattels,  lands  and  tenements,  if  default 
be  made  in  the  condition  following : 

Whereas,  the  above  named  ,  plaintiff^  recovered  a  judg- 

ment against  the  above  bounden  before  a  Justice 

of  the  Peace  of  the  township  of  in  said  county  of 

on  the  day  of  for  the  sum  of  dollars, 

damages,  and  dollars,  costs  of  suit,  and  the  said 

conceiving  himself  aggrieved  by  said  judgment,  has  appealed  there- 
from to  the  circuit  court  of  said  county  of 

Now,  therefore,  the  condition  of  this  recognizance  is  such,  that 
if  the  said  shall  prosecute  his  said  appeal  with  all  due 
diligence  to  a  decision  in  said  circuit  court,  and  if  a  judgment  be 
rendered  against  him,  &c^  {as  in  bond)  then  this  recognizance  to  be 
void,  otherwise  of  force.  . 


Taken,  subscribed  and  acknowledged  before    ) 
me,  the  day  and  year  first  above  written.     ) 

^  Justice  of  the  Peace. 

I  certify  that                the  surety  in  the  above  recognizance  jus- 
tified his  pecuniary  responsibility  as  such,  on  oath.    Dated 


-,  J.  P. 


In  taking  this  recognizance,  no  other  formality  is  necessary  than 
to  read  it  over  to  the  persons  who  are  to  enter  into  it,  or  to  state 
the  substance  of  it  to  them,  and  their  assent  to  being  thus  holden, 
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is  sa£Bcient.  The  aignatare  of  the  mag^trate  to  it  is  all  that  is 
required,  bat  it  would  be  well  that  the  parties  should  subseribe 
their  names  to  it,  as  in  the  above  form. 

The  appella^  shaU  also,  witbin  the  said  five  days,  pay  to  the 
Justice  the  sum  of  one  dollar  for  making  and  filing  his  return, 
and  also  the  costs  of  the  opposite  party  included  in  die  judgment — 
a  L^  See.  3840. 

The  costs  to  be  paid  are  those  included  in  the  judgment,  and 
those  only. — 7  Cow^  50*7.  If  the  plaintiff  appeal  from  a  judgment 
in  his  favor,  he  must  pay  to  the  Justice  \h»  costs  for  which  judg- 
ment was  given ;  nor  can  he  deduct  the  fees  of  witnesses  which  he 
has  paid. — 1  Wend.^  282.  The  Justice  cannot  charge  the  costs ; 
the  money  must  be  actually  paid — 6  Covo^  61 — and  paid  to  the 
Justice ;  payment  to  the  party  in  whose  &vor  judgment  was  ren- 
dered, would  not  avail  anything. — Ihid^  69.  By  section  204,  the 
fact  of  a  return  having  been  made  is  conclusive  evidence  that  the 
fees  have  been  paid. 

The  afiidavit  and  bond  or  recognizance,  in  case  of  the  absence 
from  his  dwelling  house  of  the  Justice  by  whom  the  judgment  was 
rendered,  may  be  served  on  any  member  of  his  family  of  suitable 
age,  and  costs  and  fees  may  be  paid  to  such  person. — 0,  L^  Sec, 
3843. 

Justici^s  Certificate  that  an  Appeal  ha$  been  made. 
Justices  Court, 
A— 


C 

I  certify  that  an  appeal  to  the  circuit  court  of  the  county 
has  been  duly  made  in  this  cause  by  the  defendant. 
Dated,  &c.  ,  Justice  of  the  Peace. 

On  such  certificate  being  presented  to  the  officer  holding  the 
execution,  he  shall  forthwith  release  the  property,  or  the  body  of 
the  party  against  whom  the  same  was  issued,  which  may  have 
been  taken ;  and  if  such  party  may  have  been  committed  to  prison, 
upon  service  of  the  like  certificate  upon  the  jailor,  he  shall  release 
him  from  imprisonment. — C,  Z.,  See,  3844. 

Where  the  party  against  whom  the  judgment  was  rendered,  had 
paid  the  amount  of  it  to  the  officer  having  the  execution  before  the 
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aerrice  of  the  certificate,  it  was  held,  that  the  constable  was  justified 
in  letunung  the  money  to  the  appellant. — 12  Wend^  584. 

Within  ten  days  after  an  f^peal  shall  have  been  made,  the  Jofr- 
ttce  shall  make  a  return  of  the  proceedings  had  before  him  to  the 
circuit  or  district  coort  for  the  county,  in  which  shall  be  stated : 

1.  Hie  title  of  the  cause,  and  the  character  in  which  the  parties 
prosecuted  or  defended  before  him ; 

8.  The  demand  of  the  plaintiff,  and  if  his  declaration  was  in 
wntingi  a  copy  thereof  shall  be  set  forth ; 

3.  The  plea  of  the  defendant,  and  any  notice  of  set-off  or  matter 
of  defence  given  by  him,  and  all  other  proceedings  of  the  parties 
iqpon  which  a  trial  was  had  or  an  issue  was  formed ;  and  if  in 
writing,  copies  thereof  shall  be  set  forth ; 

4.  K  the  trial  was  by  jury,  the  names  of  the  jurors  and  their 
verdict; 

5.  The  judgment  rendered,  and  the  time  of  rendering  the  same ; 

6.  The  time  when  the  affidavit  and  bond  or  recognizance  here- 
inbefore required  were  delivered  to  the  Justice,  and  the  fees  of  the 
Justice  were  paid. — (7.  L^  See.  3845. 

The  Justice,  in  addition  to  the  particulars  required  by  the  pre- 
ceding section,  shall  make  a  fuU  and  complete  return  as  to  all 
matters  stated  and  set  forth  in  such  affidavit  mentioned  in  the  latter 
part  of  the  preceding  section  one  hundred  and  eighty-foui^— ante,  p, 
dd9 — and  shall  also  return  copies  of  all  process,  returns,  pleadings, 
and  affidavits  upon  which  any  process  issued  or  motion  was  made, 
and  so  much  of  the  evidence  and  proceedings  as  may  be  necessary 
fully  to  exhibit  the  questions,  motions  and  decisions  made  and  pro- 
sented  in  such  cause. — 0.  L^  See.  8846. 

Where  a  cause  has  been  tried  in  a  Justice^s  court  on  an  issue  of 
&ct,  and  an  appeal  is  taken  on  an  affidavit  which  is  general,  that 
isj  according  to  the  section  preceding  this,  and  relates  only  to  the 
judgment  on  the  merits,  and  such  appeal  brings  up  only  the  issue 
of  &ct  for  trial ;  and  the  appellate  court  cannot  take  notice  of 
errors  in  the  process,  or  erroneous  decisions  of  the  Justice,  in  pro- 
ceedings preliminary  to  such  issue.  If  the  appellant  desire  the 
circuit  court  to  review  the  decision  of  the  justice,  on  his  objections 
to  process,  pleadings,  or  proceedings  anterior  to  the  trial,  he  must 
set  forth  such  objections  specifically  in  his  affidavit  for  appeal. 
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Unless  they  are  thus  set  forth,  the  court  will  not  notice  the  objec- 
tions, although  they  appear  on  the  return. — 5  Mich^  53. 


Return  to  an  Appeal. 

Jnstice^s  Court. 

A— 


V8, 

C— D— 

An  appeal  haying  been  made  in  the  above  cause,  I  the 

Justice  before  whom  the  above  cause  was  tried,  do  hereby  return 
to  the  circuit  court  of  the  county  of  the  proceedings  had 

before  me  therein  as  follows: 

The  parties  prosecuted  and  defended  in  their  individual  char- 
acter. 

The  cause  was  commenced  by  summons  issued  on  the 
day  of  1868,  returnable  at  my  office  in  the  township  of 

in  said  county,  on  the  day  of  aforesaid, 

at  o'clock  in  the  afternoon. 

The  plaintiffs  declaration  was  in  writing,  of  which  the  following 
is  a  copy :  or^ 

The  plaintiff  declared  verbally  as  follows:  [insert  copy  of  decla- 
ration.] 

The  defendant's  plea  was  in  writing,  and  the  following  is  a  copy 
thereof:  [insert  copy  of  plea.] 

The  said  cause  was  tried  by  jury,  and  the  names  of  the  jurors 
were  [insert  names  of  jurors,]  and  the  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  dollars  damages. 

That  on  the  day  of  1 85 8, 1  rendered  judgment 

agiunst  the  defendant  for  dollars  damages,  and 

dollars  costs. 

And  as  to  the  matters  stated  and  set  forth  in  the  affidavit  to 
appeal  said  cause,  hereunto  annexed,  I  do  further  return  :  [set  forth 
the  facts  relating  to  the  points  alleged  in  the  affidavit  to  be  errone- 
ous, including  copies  of  all  process,  returns,  affidavits,  Ac,  if  any, 
connected  with  those  points.] 
23 
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And  I  do  farther  return,  that  the  affidavit  and  bond  (or  recogni- 
zance) herewith  retamed,  were  delivered"  to  me  on  the  day 
of                 instant,  and  the  costs  of  suit  and  my  fees  were  at  the 
same  time  paid.    Given  under  my  hand,  the             day  of 
1868.                                                                        y  J.  P. 

The  name  of  the  Justice,  written  by  himself  in  the  caption  to 
his  return  on  an  appeal,  is  a  sufficient  signing,  although  his  signa- 
ture is  not  affixed  at  the  end  of  it. — 8  Mich^  690. 

If  the  Justice  return  the  original  pleadings  instead  of  copies  of 
them,  it  will  not  prejudice  the  parties;  the  statute  ia  directory 
merely. — 8  HUly  626. 

The  Justice  should  not  ordinarily  undertake  to  decide  as  to  the 
validity  of  an  appeal ;  but  leave  it  for  the  determination  of  the 
circuit  court  But  if  there  be  a  palpable  want  of  compliance  with 
the  provisions  of  the  statute;  as,  if  the  affidavit  and  recognizance 
are  not  served  within  five  days  after  the  rendition  of  the  judgment, 
or  the  costs  and  his  fee  be  not  paid  within  that  time,  he  may  dia- 
regard  the  appeal,  and  not  make  a  return.  But  the  Justice  should 
in  no  case  undertake  to  decide,  as  to  the  sufficiency,  in  form,  of  the 
bond  or  recognizance,  if  one  be  duly  entered  into ;  as  the  circuit 
court  have  the  power  to  amend  it,  or  to  allow  a  new  one  to  be 
made. 

Within  ten  days  after  the  appeal  shall  be  duly  made,  the  Justice 
shall  file  with  the  clerk  of  the  circuit  or  district  court,  his  return 
made  as  above  directed,  together  with  all  papers  filed  with  him  by 
either  party  relating  to  the  cause,  and  the  affidavit  and  bond  or 
recognizance  delivered  to  him  by  the*  appellant — C.  L^  See,  8848. 

The  following  sections,  although  relating  to  the  action  of  the 
circuit  court,  are  so  connected  with  the  proceedings  before  the 
Justice,  that  it  was  deemed  expedient  to  introduce  them  here. 

No  appeal  shall  be  dismissed  on  account  of  informality  or  imper- 
fection in  the  bond  or  recognizance,  executed  by  or  on  behalf  of 
the  appellant,  if  he  and  his  sureties  consent  to  amend  the  same,  or 
if  another  sufficient  bond,  to  be  approved  by  the  court,  shall  be 
filed ;  and  in  such  case  the  court  shall  amend  or  receive  such  bond 
accordingly. — 0.  L^  See.  8866. 
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No  appeal  i^all  be  dismiiBsed  on  the  ground  that  the  costs  of  the 
Justice  have  not  1>een  paid,  nor  npon  any  other  groond  that  such 
as  shall  have  been  expressed  in  the  notice ;  but  in  all  cases,  the  fact 
of  a  retam  having  been  made  by  a  Justice,  shall  be  conclusive  evi- 
dence of  such  fees  having  been  paid. — C7.  L^  See,  3856. 

No  appeal  shall  be  diunissed  on  the  ground  of  a  defective  affida- 
vit, nor  because  the  same  does  not  conform  to  the  provisions  of  this 
chapter:  Provided^  The  appellant,  his  agent  or  attorney,  shall 
make  an  affidavit  which  shall  confonn  to  sidd  provisions. — Ih^  Sec 
3857. 


CHAPTER  XV. 


OF   AMENDMENTS. 


A  Jurtice's  court  possesses  the  same  power  as  to  amendments,  as 
courts  of  record — 10  Wend^  213 — before  judgment. — 14  Ihidy  230. 

The  court  in  which  any  action  shall  be  pending,  shall  have 
power  to  amend  any  process,  pleading  or  proceeding  in  such  action, 
either  in  form  or  in  substance,  for  the  furtherance  of  justice,  on 
such  terms  as  shall  be  just,  at  any  time  before  judgment  rendered 
therein. — C.  L^  Sec.  4415. 

Amendment  of  Mesne  Process. — ^The  date  of  a  summons  may  be 
amended. — Ante^p,  27.  A  mistake  in,  or  the  omission  of  the  re- 
turn day,  cannot  be  amended.  If  the  amount  claimed  in  the  sum- 
mons exceed  one  hundred  dollars,  or  three  hundred  dollars,  as  the 
case  may  be,  the  simmions  would  be  a  nullity,  and  could  not  be 
amended— ante,  2?.  27 — it  would  be  otherwise,  probably,  if  no  sum 
were  mentioned. — Ibid,  Where  the  christian  name  of  one  of  the 
-plaintiffs  in  the  summons  did  not  agree  with  the  name  mentioned 
in  the  written  direction  to  the  justice  to  issue  it,  it  was  held  that 
the  summons  might  be  amended  by  inserting  the  right  name. — 10 
Wend.^  213.  An  attachment  may  be  amended  by  inserting  the 
amount  of  the  debt  sworn  to,  which  the  justice  has  omitted  to  in- 
.sert  at  the  time  of  issuing. — 14  Ibid,,  230. 

Am£ndm^nt  of  Declaration. — ^While  the  parties  are  forming  the 
-pleadings  to  join  issue,  the  justice  may  and  ought  to  allow  either 
party  to  amend,  until  the  pleadings  are  rendered  perfect.    Where 
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non-j(»nder  of  other  defendants  is  pleaded  in  abatement,  the  plain- 
tiff cannot  amend  his  declaration  by  adding  the  name  omitted. — 8 
C<m^  122.  Where  a  fictitious  name  is  used,  and  there  is  a  plea  of 
misnomer  interposed,  or  the  defendant's  name  is  otherwise  ascer- 
tained, the  declaration  and  summons  or  other  process,  &c^  may  be 
amended  according  to  the  truth. — Ante^  p,  23.  In  a  suit  by  or 
against  a  co-partnership,  if  the  name  of  all  the  several  partners  are 
not  known,  it  may  be  commeneed  in  the  partnership  name  of  the 
plaintiffs  or  defendants,  and  the  plaintiffs  or  defendants  shall  have 
the  right,  at  any  time  before  the  pleadings  are  closed,  to  amend 
the  same  by  inserting  the  names  of  the  parties  composing  such  co- 
partnership.— Antej  p.  24. 

A  declaration  may  be  amended  after  issue  joined  and  the  ad- 
journment of  the  cause  even,  l>y  adding  a  new  count — 1  DeniOf 
139.  But  in  such  case  the  justice  should  require  the  pUintiff 
to  consent  to  an  adjournment,  unless  the  defendant  shall  not  desire 
one. — 15  Wend^  557.  As  to  amending  as  to  damages — Ante^p.  27. 
As  to  amending  on  trial  on  account  of  variance  between  proof  and 
pleadings — Ante^pp.  209,  210. 

Amending  Plecu. — ^The  defendant  may  amend  by  adding  a  plea 
or  notice  after  issue  joined. — 15  Wend^  557.  The  justice  in  such 
case  should  require  his  consent  to  an  adjournment,  and  if  he  refuse 
this,  should  not  allow  the  amendment. — Ibid.  But  a  defendant 
will  not  be  allowed  to  amend  by  pleading  the  statute  of  limita- 
tions.'d  Wend^  573  ;  22  Ibid,  608 ;  6  Hill,  223.  But  such  a  plea 
if  defective  may  be  amended.-*8  Wend^  573.  A  plea  in  abate- 
ment cannot  be  amended. — 5  Wend^  72.  These  cases,  probably, 
apply  to  notices  of  defence,  as  pleas  in  bar  except  the  general  issue 
are  prohibited. — Ante,  p.  112. 

Amendment  of  Judgment. — ^Where  the  justice,  after  the  trial, 
and  while  the  parties  were  present,  made  up,  entered  in  his  docket, 
and  declared  judgment  for  the  plaintiff  for  149 »  98  damages,  besides 
costs,  and  the  justice  on  his  return  home  from  the  place  of  trial, 
discovering  that  he  had  made  a  mistake  of  ten  dollars  in  favor  of 
the  plaintiffs,  altered  his  docket  accordingly ;  the  court  held  that 
the  judgment  was  perfect  and  complete  before  the  parties  separated, 
that  his  power  did  not  extend  to  the  amendment  or  alteration  of  a 
judgment  after  it  had  been  perfected,  that  that  could  not  be  done. 
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eren  if  the  parties  were  present)  without  their  consent — 18  Wend^ 
558. 

Amendments  of  Execuikms. — ^An  amendment  of  an  execution 
returnable  in  thirty  instead  of  sixty  days,  cannot  be  made  after  H 
has  been  levied  upon  property. — 5  Wend^  276.  The  execntion 
was  void,  and  no  protection  even  to  the  officer. — IHd, 

Amendment  <m  Trial. — See  ante^  pp.  209,  210. 

Amendment  of  Bonds. — See  Ante^  p.  46. 

All  retoms  made  by  any  sheriff  or  other  officer,  or  by  any  coort 
or  subordinate  tribunal,  to  any  court,  may  be  amended,  in  matter 
of  form  by  the  court  to  which  such  returns  shall  be  made,  in  their 
discretion,  as  well  before  as  after  judgment. — C,  Z.,  Sec.  4418. 

Death  before  Judgment. — If  a  sole  plaintiff  or  defendant  die 
before  final  judgment,  the  action  abates.  But  when  there  are 
several  plaintiffs  or  defendants  in  any  personal  action,  the  cause  of 
which  survives,  either  by  the  common  law,  or  by  the  provisions  of 
this  chapter,  and  any  of  them  shall  die  before  final  judgment,  the 
action  shall  proceed  at  the  suit  of  the  surviving  plaintiff  or  against 
the  surviving  defendant,  as  the  case  may  be. — C.  Z.,  See.  4212. 

Death  after  Judgment. — ^If  a  sole  plaintiff  or  defendant  die  after 
judgment  and  before  execution,  the  action  is  not  thereby  abated ; 
but  an  action  must  be  brought  on  the  judgment,  before  an  execu- 
tion can  issue. — 17  John.,  271. 

But  where  there  are  several  plainti£&  or  defendants,  and  some  of 
them  die  after  final  judgment  and  before  execution,  execution  may 
be  sued  out  by  or  against  the  survivors,  in  the  joint  names  of  all 
the  plaintiffs  or  defendants. — 1  Cow.,  711.  But  in  such  case  the 
execution  can  be  enforced  only  against  the  personal  property  ai  the 
survivors ;  the  property  of  the  deceased  defendant  is  discharged 
from  it. — Ihid. 

The  marriage  of  tkfeme  sole  plaintiff,  in  general,  abates  a  suit — 
4  Mass^  659 ;  14  Ibid,  295.  But  by  statute,  when  any  action  is 
brought  by  an  unmarried  woman,  either  alone  or  jointly  with  others, 
and  she  shall  be  married  before  final  judgment,  her  husband  may 
on  his  own  motion,  be  admitted  as  a  party  to  prosecute  the  suit 
with  her,  and  with  the  other  plaintiffs,  if  there  be  any,  in  like  man- 
ner as  if  he  had  originally  joined  in  the  suit. — C.  L.,  Sec.  4221. 
As  to  suits  by  married  women,  see  ante,  pp.  106, 107. 
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If  the  defendant  many  after  the  commencement  of  the  salt,  it 
cannot  be  pleaded  even  in  abatement — 1  ChiL  Pl^  484. 

If  a  female  defendant  marry  at  any  time  before  final  judg- 
ment^ her  husband  may,  on  his  own  application,  or  on  the  applica-. 
tion  of  the  plaintiff,  be  made  a  co-defendant  in  the  suit ;  but  if  such 
husband  be  made  a  defendant  on  the  application  of  the  plaintiff,  he 
shall  have  the  same  right  to  contest  the  fact  of  his  marriage,  as  if 
the  suit  had  been  originally  brought  against  him  as  husband  of  such 
female  defendant — C,  L^  See.  4222. 

If  the  husband  appear  and  consent  to  be  made  co-defendant, 
that  would  give  the  justice  jurisdiction  over  him ;  but  there  is  no 
mode  by  which  he  can  be  compulsorily  required  to  appear  as  de- 
fendant in  an  action  before  a  Justice  of  the  Peace.  As  this  has  not 
been  provided  for,  that  clause  of  the  section  which  authorizes  the 
husband  to  be  made  a  co-defendant  on  the  application  of  the  plain- 
tifE^  cannot  be  extended  to  cases  pending  in  a  justice's  court — See 
2  Denio^  126. 

If  2kftvM  iole  plaintiff,  obtain  judgment,  and  marry  before  execu- 
tion, no  execution  can  issue  upon  the  judgment — 2  Saund^  72,  k. 
So,  if  judgment  be  recovered  against  a  feme  soky  and  she  marry 
before  execution  is  executed. — Ibid  ;  hut  see  4  Hast^  52\3.M<t  S^ 
657  ;  and  anUyp.  107. 

When  an  action  is  authorized  or  directed,  by  law,  to  be  brought 
by  or  in  the  name  of  a  public  officer,  or  by  any  trustee  appointed 
by  virtue  of  any  statute,  his  death  or  removal  shall  not  abate  the 
suit,  but  the  same  may  be  continued  by  his  successor,  who  shall  be 
substituted  for  that  purpose  by  the  court,  and  a  suggestion  of  such 
substitution  shall  be  entered  on  the  record. — C,L^  Sec.  4223. 


CHAPTER  XVL 


OF  THE  PUNISHMENT  OF  FRAUDULENT  DEBTORS. 


No  person  shall  be  arrested  or  imprisoned  on  any  civil  process, 
issuing  out  of  any  court  of  law,  or  on  any  execution  issuing  out 
of  any  court  of  equity,  in  any  suit  or  proceeding  instituted  for 
the  recovery  of  any  money  due  upon  any  judgment  or  decree 
founded  upon  contract^  or  due  upon  any  contract  expressed  or 
implied,  or  for  the  recovery  of  any  damages  for  the  non-perform- 
ance of  any  contract. — C.Z.,  Sec.  63 87. 

The  preceding  section  shall  not  extend  to  proceedings  as  for 
contempts  to  enforce  civil  remedies ;  nor  to  actions  for  fines, 
penalties,  or  forfeitures,  or  on  promises  to  marry,  or  for  moneys 
collected  by  any  public  oflScer,  or  for  any  neglect  or  misconduct 
in  office,  or  in  any  professional  employment. — (7.  Z,,  Sec,  5388. 

Nor  does  it  extend  to  suits  founded  in  tort^  although  a  contract 
may  be  set  forth  as  the  inducement  to  the  plaintiff's  right  of 
action. — 7  Hill^  678.  Nor  to  a  case  of  bailment,  where  the 
bailee  has  rendered  himself  liable  to  be,  and  is  sued  in  trover 
instead  of  assumpsit  on  the  contract  of  bailment — Ihid^  182. 
Where  the  plaintiff  recovered,  on  a  declaration  containing  counts 
in  trover  and  assumpsit,  upon  all  the  counts,  the  defendant  can- 
not be  imprisoned  on  the  judgment. — 1  Hill^  225 ;  7  Ihid^  182. 
But  in  such  case  the  plaintiff  may  be  imprisoned  for  the  costs. 
^2  Cams. 
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An  attorney  prosecnted  in  assnmpait  for  not  paying  oyer 
money  collected  for  his  client,  is  within  the  second  section.  His 
omission  to  pay  over  the  money  collected  to  his  client  is  pro- 
fessional misconduct  and  neglect — 1  BeniOj  267.  The  case  in 
9  Wend^  503,  OTermled.  Suits  against  physicians,  surgeons,  ^c, 
for  misconduct  or  neglect  in  any  professional  employment,  are 
also  excepted  Actions  for  wrongs,  to  persons  individually,  or  to 
their  relative  rights,  to  their  personal  or  real  property,  actions 
of  trover,  trespass  and  replevin  are  not  within  the  first  section, 
for  these  do  not  arise  upon  any  contract. — Prae.  DireeiianSy  <te^ 
under  the  Ifon-Imp,  Act,  p,  4.  A  judgment  against  a  plaintiff 
lor  costs,  in  an  action  upon  ii  contract,  would  be  within  the 
statute,  and  no  execution  could  issue  against  the  body. — 18 
Wend^  68. 

The  plaintiff  who  shall  have  commenced  a  suit,  or  shall  have 
obtained  a  judgment  in  any  justice's  court,  against  a  defendant 
upon  a  demand  for  which  the  defendant  cannot  be  arrested  or 
imprisoned,  may  apply  to  the  justice  before  whom  such  suit  is 
brought,  or  judgment  obtained,  or  to  whom  such  proceedings 
shall  have  been  transferred,  for  a  warrant  to  arrest  the  defendant 
in  such  suit — C.  L^  See.  5389. 

No  such  warrant  shall  issue  unless  satisfactory  evidence  shall 
be  adduced  to  such  ofScer,  by  the  afSdavit  of  the  plaintiff,  or  of 
some  other  person  or  persons,  that  there  is  a  debt  or  demand 
due  to  the  plaintiff  from  the  defendant,  and  specifying  the  nature 
and  amount  thereof  as  near  as  may  be,  for  which  the  defendant, 
according  to  the  provisions  of  this  chapter,  cannot  be  arrested 
or  imprisoned,  and  establishing  one  or  more  of  the  following  par- 
ticulars : 

1.  That  the  defendant  is  about  to  remove  any  of  his  property 
out  of  the  jurisdiction  of  the  court  in  which  the  suit  is  brought^ 
with  intent  to  defraud  his  creditor  or  creditors ;  or, 

2.  That  the  defendant  has  property  or  rights  in  action,  which 
he  fraudulently  conceals,  or  that  he  has  rights  in  action,  or 
some  interest  in  any  public  or  corporate  stock,  money  or  evi- 
dence of  debt,  which  he  unjustly  refuses  to  apply  to  the  pay- 
ment of  any  judgment  or  decree  which  shall  have  been  rendered 
against  him,  belonging  to  the  complainant ;  or. 
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8.  That  be  ban  Mtiigned,  remo?ed  or  disposed  of,  or  is  aboot  to 
diapo&e  of  adv  of  bis  proportv,  viih  tbe  intent  to  defrand  his 
creditor  or  creditors  ;  or, 

4,  That  the  defendant  AmaduleDtly  contracted  the  debt,  or  in- 
cnrred  the  obligation,  respecting  which  anch  suit  is  brought. — Ih^ 
Sec.  5390. 

The  proceedings  coiitemp)at«d  by  the  third  section  are  of  a  cinl 
and  not  acrimlnal  nature,  llie  main  object  is  to  compel  payment 
by  meana  of  property  which  an  execation  against  property  cannot 
reach. — i  HHL,  577,  5S2 ;  fi  Ibid,  606. 

The  demand  must  be  a  judgment  fbnoded  upon  contract,  or 
due  npon  a  contn-ct  express  or  implied,  or  for  the  recorery  cX 
damages  for  the  non-peiTormance  of  a  contrai^t.  The  judgment 
obtained  must  have  been  fouuded  upon  contracL 

Ab  to  when  a  suit  in  deemed  to  be  commenced. — Anie,  p.  19. 
It  is  no  objection  to  proceeding  under  the  stntute  that  the  time  for 
issuing  an  eiecntion  upon  the  judgment  lias  not  arrived. — 6  ffiil, 
429. 

Satisfactory  evidence  moet  be  addnied,  by  the  affidavit  of  the 
plaintiff  or  of  »otne  other  person  or  peraons,  that  there  is  a  debt 
or  demand  due  lo  the  plaintiff  fTOra  tlie  defendant,  specifying  the 
nature  and  amount,  for  which  the  defendant  cannot  be  arrested 
or  imprisoned,  and  establiebing  one  or  more  of  the  particulan 
specified  in  the  fourth  section.  Several  affidavits  may  be  made  if 
requisite. 

The  affidavit  must  be  made  before  die  justice  before  whom  the 
anit  is  brought,  (Sec. — Anie,  p.  SfiS. 

Form  of  Affidavit. 
Statb  or  MiCHioAN, ) 

Lenawee  County,     J 

John  Williams,  beiog  duly  sworn,  deposes  and  says,  that  John 
Doe,  of  tbe  township  of  Adrian,  in  said  county,  is  justly  indebted 
to  this  deponent  in  the  sum  of  dollars,  npon  an  express 

contract  for  goods,  wares  and  merchandize,  sold  and  delivered,  for 
nliivh  demand  the  said  John  Doe  cannot  be  arrested  or  impris- 
oned!, according  to  the  provisons  of  chapter  one  hundred  and  forty- 
one  of  the  revised  ststatea  of  this  State,  entitled  "Of  the  punish- 
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ment  of  fraudalent  debtors^''  and  that  for  the  recovery  of  the  said 
demand  this  deponent  has  commenced  a  suit  before  E»- 

quire,  a  jostice  of  the  peace  of  the  township  of  in  said 

county,  against  the  said  John  Doe,  [or,  upon  judgment  rendered 
by  Esquire,  a  justice  of  the  peace  of  the  township  of 

in  said  county,  on  the  day  of,  &c^  upon  a 

contract  for  work  and  labor  and  services  rendered  to  the  said  John 
Doe,  at  his  request] 

The  additions  to  this  affidavit  will  vary  according  to  the  class 
of  frauds  which  are  alleged  against  the  defendant  As  many, 
whether  one  or  more,  as  can  be  substantiated,  will  be  stated. 
The  affidavit  as  to  these  must  not  be  in  the  disjunctive ;  that  is,  it 
must  not  charge  that  the  debtor  has  ^  right  in  action,  ovy  some  in- 
terest in  some  public  or  corporate  stock,  money  or  evidence  of 
debt"  It  should  state  that  there  are  effects  in  all  the  forms  men- 
tioned in  the  statute,  or  in  some  one  or  more  of  them,  specifying 
which.  This  may  not  in  all  cases  be  necessary,  where  the  creditor 
gives  the  reason  why  he  cannot  comply  with  such  a  requirement 
When  he  shows  that  there,  was  tangible  property  which  had  been 
converted  into  something  else  which  he  cannot  trace,  he  may  then 
add  his  belief  that  the  avails  exist  in  some  of  the  forms  mentioned 
in  the  statute,  without  specifying  the  particular  one.  If  he  knowi 
that  the  debtor  has  property  in  such  a  form  that  it  cannot  be 
reached  by  execution,  he  must  of  necessity  be  able  to  specify  the 
particular  form  in  which  the  property  exists;  and  he  should  specify 
instead  of  swearing  in  the  alternative.  If  he  does  not  know,  and 
only  arrives  at  his  conclusions  by  a  process  of  reasoning,  he  should 
give  the  facts  on  which  his  inference  is  based. — Per  Bromon^J.;  6 
HUl,  429. 

The  addition  under  the  first  sub^vision  may  be  as  follows : 

And  this  deponent  further  says,  that  he  has  good  reason  to  be- 
lieve, and  does  verily  believe  that  the  said  John  Doe  is  about  to 
remove  a  part  of  his  property  out  of  the  jurisdiction  of  the  court 
in  which  said  suit  is  brought,  with  intent  to  defraud  this  deponenti 
[or,  his  creditors,]  and  that  the  grounds  for  that  belief  are  [set 
forth  the  facts  and  circumstances  on  which  the  belief  is  founded.] 

The  addition  in  cases  arising  under  the  other  sub-divisions  may 
be  readily  framed  from  the  preceding. 
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There  must  be  Batisfactory  evidence  establifihhig  the  complaint, 
or  the  justice  will  have  no  jurisdiction  over  either  the  subject  matr 
ter  or  the  party,  and  the  warrant  will  be  void. — 17  Barh^  179.    In 
that  case,  the  affidavit,  after  stating  the  indebtedness,  and  that  a 
suit  had  been  commenced  for  it^  charged  that  the  debtor  "  had 
assigned^  removed  and  disposed  of^  or  was  about  to  dispose  of  his 
property  with  intent  to  dejraud  his  creditors^  and  he  proceeded  to 
the  reason  for  his  belief  as  follows :  ^  That  the  said  B.  R.  Y .,  (the 
debtor,)  has  recently  had  left  to  him,  by  the  will  of  his  fiither,  P. 
y^  deceased,  the  sum  of  six  hundred  dollars,  and  refuses  to  appro- 
priate any  part  of  said  legacy  towards  paying  any  part  of  the  de- 
ponent's demand,*^  and  after  stating  the  cooomencement  by  sum- 
mons of  a  suit  further  said,  ""  that  said  Y.  declared  to  the  officer 
who  served  said  summons,  that  he  would  be  damned  if  he  would 
pay  this  deponent  one  cent,  because  deponent  had  sued  him.** 
Harris,  Justice,  after  remarking  that  there  must  be  some  l^al 
evidence  calling  for  the  judgment  of  the  officer  upon  its  sufficiency, 
said,  "•  I  have  sought  in  vain  for  this  evidence  in  the  affidavit  upon 
which  the  warrant  was  issued.    Two  facts  only  were  relied  upon 
as  furnishing  this  evidence.    The  first  is  that  the  debtor  had  re- 
cently had  a  legacy  left  him  of  $600,  and  refused  to  appropriate 
any  part  of  it  to  the  payment  of  the  complainant's  debt ;  and,  sec- 
ondly, that  when  process  was  served  upon  the  debtor  at  the  suit  of 
the  complainant,  he  declared  that,  because  he  had  been  sued,  he 
would  not  pay  one  cent  of  the  demand.    Had  the  application  been 
made  after  judgment,  it  is  possible  that  the  &ct  of  a  refusal  to 
appropriate  any  part  of  the  legacy  to  the  payment  of  the  debt, 
might  have  justified  the  issuing  of  the  warrant,  under  another  pro- 
vision of  the  non-imprisonment  act     Even  this  is  by  no  means 
clear.     He  was  not  bound  to  make  an  appropriation  of  the  legacy 
to  the  payment  of  the  debt,  until  it  should  be  established  by  judg- 
ment."   As  to  the  second  point,  the  Judge  said :  ^  £ven  the  &ct 
thus  proved  would  furnish  no  legal  evidence  justifying  the  infer- 
ence that  the  debtor  contemplated  a  fraudulent  disposition  of  his 
property.     At  the  most,  the  declaration  to  the  officer  was  but  a  re- 
fusal to  pay  the  debt  •   It  may  have  been  indicative  of  dishonesty, 
but  it  did  not  tend  to  establish  the  specific  charge  upon  Vhich  the 
complainant  relied.    In  short,  there  was  no  evidence  whatever  in 
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the  affidavit,  which  has  a  legal  tendency  to  establish  the  allegation 
upon  which  the  complaint  was  founded,  that  the  debtor  had  as- 
signed, removed,  or  disposed  of,  or  was  about  to  dispose  of  his 
property,  with  intent  to  defraud  his  creditors," — See  6  Ifill,  42^. 
An  affidavit,  stating  any  of  the  particulars  mentioned  in  the  stat- 
ute, on  information  and  belief  merely,  would  not  authorize  the  issu- 
ing of  a  warrant — 3  Barb^  175. 


Form  of  a  Warrant 

State  of  Michigan,  ) 
Lenawee  County,     J 

To  the  Sheriff  of  the  County  of  Lenawee,  and  to  any  Constable  of 

said  County — Greeting : 

Whereas,  it  has  satbfactorily  appeared  to  me,  the  subscriber,  a 
justice  of  the  peace  in  and  for  said  county  of  Lenawee,  and  residing 
in  said  county,  by  the  affidavit  of                    a  copy  of  which  ac- 
companies this  warrant,  that  the  said                   has  commenced  a 
suit  before  me,  the  said  justice,  against                   for  the  recovery 
of  the  sum  of                   dollars,  which  is  due  upon  an  express 
contract,  for  goods,  wares  and  merchandize,  sold  and  delivered  to 
him  by  the  said                    for  which  demand  the  said 
cannot  be  arrested  or  imprisoned,  according  to  the  provisions  of 
chapter  one  hundred  and  forty-one  of  the  revised  statutes  of  this 
State,  entitled  ^  Of  the  punishment  of  fraudulent  debtors ;"  and 
that  the  said                    is  about  to  remove  part  of  his  property 
out  of  the  jurisdiction  of  the  court  in  which  said  suit  is  brought; 
you  are,  therefore,  in  the  name  of  the  People  of  the  State  of  Mich- 
igan, commanded  to  arrest  the  said                    and  bring  him  be- 
fore me,  at  my  office  in  the  township  of                    without  delay, 
to  answer  to  the  said  complaint,  that  such  further  proceedings  may 
be  had  thereon  as  are  authorized  by  the  said  chapter.    Dated  the 
day  of  1868.  ,  J.  P. 

The  justice  must  deliver  to  the  officer  with  the  warrant,  certified 
copies  of  all  affidavits  presented  to  him  upon  which  the  warrant 
issued,  to  be  delivered  by  the  officer  to  the  defendant  at  the  time 
of  serving  the  warrant. 
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Form  of  Ceriifieate, 

I  certify  the  preceding  to  be  true  copies  of  all  the  afBdavits  pre- 
sented to  me,  on  which  mj  warrant  this  day  issued  against 
is  founded.    Dated,  Ac.  ^  J.  P. 

The  officer  to  whom  such  warrant  shall  be  delivered,  shall  exe- 
cute the  same  by  arresting  the  person  named  therein,  and  bringing 
him  before  the  officer  issuing  such  warrant ;  or  in  case  of  the  ab- 
sence or  inability  of  such  officer,  before  some  other  officer  having 
jurisdiction  in  the  case,  and  shall  keep  him  in  custody  until  he 
shall  be  duly  discharged  or  committed,  as  hereinafter  provided. 
— C,  L^  Sec.  5392.  He  has  no  power  to  arrest  the  defendant  out 
of  the  county  in  which  the  officer  who  issued  the  warrant  resides. 
—5  Hill,  505. 

Upon  being  brought  before  the  officer,  unless  the  defendant  con- 
trovert the  £acts  and  circumstance  on  which  the  warrant  issued,  or 
comply  with  some  of  the  requirements  of  the  tenth  section,  the 
officer  must  commit  him.  In  such  case,  the  case  is  made  out  on 
the  part  of  the  plaintiff  by  the  evidence  on  which  the  warrant  is 
issued.  The  allegation  of  the  defendant,  controverting  or  denying 
the  facts  on  which  the  warrant  issued,  must  be  verified  by  his  own 
oath  or  by  proof  introduced  on  his  part ;  he  may  verify  his  allega- 
tions by  his  own  affidavit,  or  he  may  introduce  his  proof  without 
bdlng  sworn  himself;  but  unless  he  make  the  affidavit,  or  intro- 
duce the  proof,  he  must  be  committed.  A  mere  denial,  without 
affidavit  or  proo^  amounts  to  nothing.  The  complainant  is  not  re- 
quired to  produce  proof  to  substantiate  his  charges  until  after  they 
have  been  controverted  by  the  defendant's  affidavit  or  proof. — 10 
Wend^  680. 

Form  of  Affidavit 

In  the  matter  of  a  complaint  against  John  Doe : 
Lenawee  County,  ss, :  John  Doe,  being  duly  sworn,  deposes  and 
says,  that,  Ac,  (setting  forth  a  denial  of  the  facts  and  circumstan- 
ces contained  in  the  affidavit  or  affidavits.)  JOHN  DOE. 
Subscribed  and  sworn  to                1858, ) 

before  me,  ) 

,  Justice. 
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In  case  the  defendant  verify  bis  allegations  by  his  own  affidavit, 
the  complainant  proceeds  to  prove  his  allegations.  For  this  par- 
pose  he  may  examine  the  defendant  on  oath^  touching  any  fiict 
or  circomstance  material  to  the  inquiry. — C,L^  Sec.  5898.  The 
answer  of  the  defendant  on  snch  examination  must  be  reduced 
to  writing,  and  subscribed  by  him.  It  would  be  advisable  to  re- 
duce to  writing  the  whole  of  the  testimony  taken  on  the  hearing. 

Form  of  Oath  to  Defendant, 

You  do  that  you  will  true  answers  make  to  such 

questions  as  shall  be  put  to  you,  touching  the  matter  of  the  com- 
plaint of  against  you,  now  pending  before  me,  and  that 
therein  you  will  speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth. 

This  form  can  be  readily  iulapted  to  the  case  of  the  witness. 

Form  of  examination  of  Defendant. 

In  the  matter. of  a  complaint  against 

,  having  been  arrested  on  a  warrant  issued  by 

Esq.,  a  Justice  of  the  Peace  of  the  township  of  county 

of  Lenawee,  on  a  complaint  against  him  by  who  had 

commenced  a  suit  against  him  before  the  said  and  hav- 

ing been  brought  before  the  said  with  a  view  to  the 

proceedings  authorised  by  the  seventh,  eighth,  ninth,  tenth  and 
eleventh  sections  of  chapter  one  hundred  and  forty-one  of  the  re- 
vised statutes  of  this  State,  entitled  "Of  the  punishment  of  fraudu- 
lent debtors,*^  and  the  said  having  made  his  affidavit  in 
exculpation  of  himself  from  the  said  complaint,  he  was  examined 
by  the  said  on  oath  administered  by  the  said 
on  this  day  of  1858,  and  answered  and  de- 
posed as  follows :  JOHN  DOE. 

The  foregoing  examination  of  John  Doe  reduced  to  writing  and 
subscribed  by  him  this  day  of  1858. 

,  J.  P. 

During  the  proceedings  on  the  complaint,  an  adjournment  of  the 
hearing  of  the  allegations  and  proofe  of  the  parties,  may  be  made  * 


'^'  I  SB, 
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— See,  5393 — ^for  reasonable  causes  What  shall  be  decmed'sach 
caose,  rests,  of  course,  much  in  the  discretion  of  the  officer.  Proba- 
bly the  rules  that  prevail  in  courts  of  record  respecting  the  post- 
ponement of  trials  would  afford  a  satisfactory  gruide.  Such  ad- 
journment is  not  limited  as  to  time. — Pract  JHrecticns,  p.  23.  In 
case  of  an  adjournment,  the  justice  may  take  recognizance,  with 
surety y  from  the  defendant  for  his  appearance,  dec. — C.  L^  Sec, 
5393. 

Form  of  Becognizance, 

State  of  Miohioav, 

Lenawee  County, 

Be  it  remembered,  that  on  the  day  of  in 

the  year,  &c^  John  Doe  and  Richard  Roe  personally  came  before 
me,  Esquire,  one  of  the  justices  of  the  peace  of  the 

township  of  in  said  county,  and  acknowledged  them- 

selves to  owe  to  the  people  of  the  State  of  Michigan  the  sum  of 
dollars,  of  good  and  lawful  money  of  the  said  State,  to 
be  levied  of  their  goods  and  chattels,  lands  and  tenements,  to 
the  use  of  the  said  people,  if  the  said  John  Doe  shall  &il  in  per- 
forming the  condition  underwritten. 

The  condition  of  the  above  recognizance  is  such  that  if  the  said 
John  Doe  shall  personally  appear  before  Esquire,  a  jus- 

tise  of  the  peace  of  the  township  of  in  said  county,  at 

his  office  in  the  township  of  on  the  day  of 

instant,  at  ten  o'clock  in  the  forenoon,  then  and  there 
to  answer  a  complaint  preferred  against  him  before  the  said  justice, 
by  John  Williams,  under  the  third  and  fourth  sections  of  chapter 
one  hundred  and  forty-one  of  the  revised  statutes  of  this  State,  en- 
titled ^Of  the  punishment  of  fraudulent  debtors,"  and  submit  him- 
self to  the  said  justice,  in  respect  to  the  said  complaint,  and  shall 
not,  in  the  meanwhile,  secrete,  destroy,  dispose  oi^  or  in  any  manner 
make  away  with  or  put  out  of  his  possession  any  of  his  property 
not  exempt  from  sale  on  execution,  then  this  recognizance  to  be 
void,  otherwise  to  remain  in  full  forcel  JOHN  DOE, 

RICHARD  ROR 
Taken  and  acknowledged  before  me,  the  ) 

day  and  year  first  above  written,  f 

iJ.V. 
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The  officer  conductiog  such  inquiry  may  issue  subpoenas  for 
witnesses. — C.  L^  See.  6394, 


Form  of  Subpoena, 


^^'  I  88. 

U     3 


Statx  of  Michigan, 

Lenawee  County, 

To  David  Jones — Greeting : 

In  the  name  of  the  People  of  the  State  of  Michigan,  you  are 
hereby  commanded  personally  to  appear  before  me, 
Esquire,  a  justice  of  the  peace  of  the  township  of  in  said 

county,  at  my  office  in  said  township,  on  the  day  of 

instant,  at  ten  o^clock  in  the  forenoon,  to  testify  in  re- 
spect to  the  matter  of  a  complaint  pending  before  the  said  justice, 
under  and  by  yirtue  of  chapter  one  hundred  and  forty-one  of  the 
revised  statutes  of  this  State,  entitled  ''Of  the  punishment  of 
fraudulent  debtors."  And  this  you  are  not  to  omit  under  the  pen- 
alties imposed  by  law  for  such  omission.  Given  under  my  hand 
and  seal  at  this  day  of  1858. 

^  Justice  of  the  Peace,  [L.  S.] 

I(  after  a  hearing  of  the  evidence  on  either  side,  the  justice  is 
satisfied  that  the  allegations  of  the  complainant  are  substantiated 
&C.,  he  is  to  commit  the  defendant — C7.X^  See,  5395 — unless  pre- 
vented by  the  defendant  in  some  of  the  modes  prescribed  by  the 
next  section. 

Form  of  Commitment. 

Stats  of  Michigan, 
Lenawee  County, 

To  the  Sheriff  of  the  County  of  Lenawee,  and  to  any  Constable  of 

said  County,  and  to  the  keeper  of  the  jail  of  said  County — 

Greeting : 

Whereas,  heretofore  made  complaint  before  me,  the 

subscriber,  a  justice  of  the  peace  of  the  township  of 

in  said  county,  against  representing  that  the  said 

had  commenced  a  suit  before  me  for  a  demand 

amounting  to  dollars,  due  to  him  on  express  contract, 

24 
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HkT  goods,  wares,  and  merchandize  sold  and  delivered  to  him  by 
the  said                     for  which  demand  the  s^d  could 

not  be  arrested  or  imprisoned,  according  to  the  provisions  of  chap- 
ter one  hundred  and  forty-one  of  the  revised  statutes  of  tbis  State, 
entitled  "  Of  the  punishment  of  firaudulent  debtors,"  and  that  the 
said                     vaa  about  to  remove  a  part  of  his  property  out 
of  the  jurisdiction  of  the  said  court  in  which  the  said  suit  was 
brought,  with  intent  to  defraud  the  said     ^                 and  produced 
before  me  his  affidavit  in  support  of  the  said  allegations,  which  was 
to  me  satisfactory :  whereupon,  in  pursuance  of  the  said  chapter,  I 
issued  my  warrant  for  the  apprehension  of  the  said 
and  he  was  apprehended  and  brought  before  me,  at  my  office  in 
the  township  of                     on  the                      day  of 
instant,  when  and  where  I  proceeded  to  hear  the  said  complaint, 
and  the  proo&  and  allegations  of  the  parties  in  relation  thereto, 
/and  adjourned  the  said  hearing  for  further  examination  to  the 
day  of                     instant^  at  the  same  place,  when 
and  where  I  heard  the  further  allegations  and  proofe  of  the  par- 
ties.)    And  upon  the  said  hearing,  having  duly  considered  the  said 
allegations  and  proofs,  I  was  satisfied  and  did  determine  and  decide 
tlilit  the  allegations  of  the  said  complainant  were  substantiated,  and 
that  the  said                    is  Bbout  to  remove  a  part  of  his  property 
out  of  the  jurisdiction  of  the  court  in  which  the  said  suit  is  com- 
menced, and  the  said                    not  having  done  any  of  the  acts 
prescribed  in  the  said  chapter  to  prevent  the  issuing  of  the  warrant 
of  commitment  therein  provided :  you  are  therefore  commanded, 
in  the  name  of  the  people  of  the  State  of  Michigan,  to  commit  the 
said                      to  the  jail  of  the  county  of  and  the 

keeper  of  the  said  jail  is  hereby  commanded  to  receive  the  said 
into  your  custody  in  said  jail,  to  be  there  detained 
until  he  shall  be  discharged  according  to  law.  And  for  so  doing, 
this  shall  be  your  sufficient  warrant.  Given  under  my  hand  and 
seal,  at  in  said  county,  this  day  of 
1858.  ,  [L.  S.] 

Upon  complying  with  either  of  the  conditions  of  that  section, 
the  defendant  is  to  be  discharged. — 10  Wend^  67Y. 

As  the  form  and  nature  of  the  security  mentioned  in  the  second 
sub-division  are  not  prescribed,  it  is  presumed  that  any  pledge  of 


L 
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personal  property,  or  mortgage  of  real  estate,  or  tho  undertaking 
of  any  responsible  person,  might,  according  to  the  circumstances, 
be  deemed  satisfactory.  But  the  most  safe  and  prudent  course, 
would  be  to  take  a  bond  or  note  for  the  payment  of  the  amount, 
which  can  be  very  readily  ascertained.  It  will  include  the  plain- 
tiff's debt,  the  costs  of  the  suit,  and  the  fees  of  the  justice  and 
sheriff  or  constable  on  the  complaint. — Pract,  Direct^  de^  p,  22. 

Form  of  Bond, 

Enow  all  men  by  these  presents,  that  we,  and 

are  held  and  firmly  bound,  ^c,  (as  in  common  form — Ante^  pk 
331.) 

Whereas,  complaint  has  been  made  by  the  said  to 

Esquire,  a  justice  of  the  peace  of  the  township  of 
in  the  county  of  against  under 

the  third  and  fourth  sections  of  chapter  one  hundred  and  forty-one 
of  the  revised  statutes  of  the  State  of  Michigan,  entitled  ^'  Of  the 
punishment  of  fraudulent  debtors,"  and  such  proceedings  have 
been  had  thereon  that  the  said  officer  has  decided  to  grant  a  war- 
rant of  commitment  against  the  said  pursuant  to  th^ 
ninth  section  of  the  said  chapter.  Now,  therefore,  to  prevent  the 
granting  of  such  commitment,  the  condition  of  this  obligation  is 
such,  that  if  the  said  shall,  within  thirty  days  hereafter, 
apply  for  an  assignment  of  all  his  property,  and  for  a  discharge,  as 
provided  in  the  one  hundred  and  forty-third  chapter  of  the  said  re- 
vised statutes,  and  diligently  prosecute  the  same  until  he  obtains 
such  discharge,  then  this  obligation  to  be  void  and  of  no  effect, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

This  bond  must  be  in  a  penalty  not  less  than  tvnce  the  amount 
of  the  debt  or  demand  claimed,  with  such  surety  or  sureties  as  shall 
be  approved  by  the  justice. 

Form  of  Approval  to  he  endorsed  on  Bond, 

I  approve  of  the  surety  {or^  sureties)  in  the  within  bond.  Dated 
the  day  of  1858. 

^  Justice  of  the  Pea^g^ 
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jjiy  defendant  committed  is  to  remain  in  prison  until  he  shall 
lure  complied  with  some  of  the  requiremente  of  the  eleventh 

*^TJpon  application,  by  affidavit  to  the  justice,  for  his  discharge,  it 
ill  be  prudent  to  require  notice  to  be  given  to  the  complainant, 
^  he  may  have  objections  to  urge  against  the  application.  The 
**  ,  of  effecting  the  dischaige  would  be  by  a  supercedeas.— -Pra«(. 
Directions,  dtc^  P-  25. 

Fwm  of  Supersedeas. 

StAIK  or  MiOHIOAH,  )  gg 

I^nawee  County,    ) 
T  the  Sheriff  of  said  County  and  to  the  keeper  of  the  jail  of  the 

aaid  County— Greeting : 

Whereas^  was,  by  a  warrant  issued  by  me,  the  sub- 

flcriber,  a  justice  of  the  peace  of  the  township  of  in  said 

county,  and  dated  on  the  day  of  1858,  com- 

mitted to  your  custody  on  a  certain  complaint  made  before  me,  by 
under  the  third  and  fourth  sections  of  chapter  one 
hundred  and  forty-one  of  the  revised  statutes  of  this  State,  entitled 
uQf  the  punishment  of  fraudulent  debtors,"  which  complaint  was 
founded  upon  a  certain  demand  upon  express  contract  of  the  said 
against  the  said  '  for  the  recovery  of  which 

«  suit  had  been  conunenced  before  me,  and  which  warrant  was 
jssaed  under  the  ninth  section  of  the  said  chapter ;  and  whereas, 
the  said  has  paid  the  said  demand,  together  with  the 

costs  of  the  said  suit,  and  of  the  said  proceedings  against  him,  {or, 
has  ^ven  security  for  the  payment  of  the  said  demand  and  costs, 
as  provided  in  the  tenth  section  of  said  chapter,  or,  has  entered 
into  a  bond  that  he  will,  within  thirty  days  thereafter,  apply  for  an 
ussignment  of  all  his  property  and  for  a  discharge,  according  to  the 
provisions  of  said  chapter :)  therefore. 

In  the  name  of  the  people  of  the  State  of  Michigan,  yoa  are 
hereby  commanded,  that  you  utterly  forbear  and  surcease  to  arrest, 
imprison,  detain,  or  otherwise  molest  the  said  for  the 

said  cause  specified  in  the  said  warrant  of  conmiitment ;  and  if  the 
said  do  remain  in  the  jail  of  the  said  county,  for  the 
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said  cause  and  for  none  other,  that  you  deliver  him  thence  and 
suffer  him  to  go  at  large  and  be  at  liberty,  without  further  delay. 
Given  under  my  hand  and  seal,  this                    day  of 
1868.  ,  [L.  S.] 

There  must  be  a  real  seal  to  this  process  to  render  it  valid. 

The  phrase  ''  legal  costs,  and  expenses,*^  in  the  fourteenth  sec- 
tion, means  only  legal  taxable  costs — 10  Wend^  007 — ^in  criminal 
cases.— i6.,  «•  13. 

The  removal^  concealment,  or  disposal  of  property  exempt  from 
execution,  cannot  be  the  ground  of  a  complaint  or  proceeding 
under  the  statute. — Ibid,  s,  15. 

The  sixteenth  section  gives  the  measure  of  damages  in  an  action 
on  a  bond  given  under  the  tenth  section,  and  the  nineteenth  com- 
pels all  persons  to  testify  in  relation  to  any  fraud  prohibited  by 
that  chapter. 


CHAPTER  XVn. 


GENERAL   PROVISIONS. 


KN'ory  justice  of  the  peace  shall  keep  a  docket,  in  which  he  shall 

1,  The  title  of  all  causes  commenced  before  him : 
9,  The  time  when  the  first  and  any  subsequent  process  was 
iu\)ud  against  the  defendant,  and  the  particular  process  issued : 

3.  The  time  when  the  parties  appeared  before  him,  either  with- 
out process,  or  on  the  return  of  process : 

4.  When  the  pleadings  are  made  orally,  a  concise  statement  of 
the  declaration  of  the  plaintiff,  the  plea  of  the  defendant,  the  fur- 
tlier  pleadings  of  the  parties,  if  any,  and  the  issue  joined : 

6.  Every  adjournment,  stating  on  whose  motion,  and  to  what 
time  and  place : 

6.  The  issuing  of  a  venire,  stating  at  whose  request,  and  the 
time  and  place  of  its  return : 

7.  The  time  when  a  trial  was  had,  the  names  of  the  jurors  re- 
turned summoned,  who  did  not  appear,  and  the  fines  imposed  on 
them,  if  any :  • 

8.  The  names  of  the  jurors  who  appeared  and  were  sworn ;  the 
names  of  the  witnesses  sworn  at  the  request  of  either  party,  stating 
at  whose  request ;  the  objections,  if  any,  made  to  the  competency 
of  a  witness,  and  the  decision  thereon : 

9.  The  verdict  of  the  jury,  and  when  received : 
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10.  The  judgment  rendered  by  the  justice,  and  the  time  of  ren- 
dering the  same : 

11.  The  time  of  putting  in  any  stay  of  execution,  and  the  name 
of  the  surety  or  sureties  therefor : 

12.  The  time  of  issuing  execution,  and  the  name  of  the  officer 
to  whom  delivered : 

13.  The  return  of  every  execution,  and  when  made : 

14.  The  fact  of  an  appeal  having  been  made  from  any  judgment 
rendered  by  him,  and  the  time  when  made : 

15.  The  fact  of  his  having  given  a  transcript  of  the  judgment  to 
be  filed  in  the  clerk's  office,  and  the  time  when  the  same  was  given. 
—CI  L^  Sec,  3890. 

The  several  items  in  the  preceding  section  enumerated,  shall  be 
entered  under  the  title  of  each  cause  to  which  they  respectively  re- 
late ;  and  in  addition  thereto,  the  justice  may  enter  any  other  pro- 
ceedings had  before  him  in  such  cause,  which  he  shall  think  it  use- 
ful to  enter  in  such  docket — Ib^  Sec.  3891. 


Form  of  Entries  in  Justicia  Docket 

James  Jackson, 

vs. 
Richard  Roe. 

1858,  October  10th.  Issued  summons  returnable  18th  instant, 
at  2  o'clock,  P.  M.,  at  my  office  in  the  township  of 

October  18th.  Summons  returned  personally  served  on  the 
12th  instant,  by  constable,  fees,  $0,50.    Parties  ap- 

peared, plaintiff  by  John  Stiles,  who  swears  to  his  authority. 
Plaintiff  declares  in  assumpsit  for  goods  sold  and  delivered  by 
him  to  the  defendant,  at  the  township  of  on  the  first 

day  of  June,  1849,  claims  $100  damages.  Defendant  pleads  the 
general  issue,  and  gives  notice  of  set-off  for  money  lent,  and  money 
had  and  received.  On  motion  and  oath  of  plaintiff,  cause  ad- 
journed to  the  30th  instant,  at  two  o'clock,  P.  M.,  at  my  office  in 
.  Issued  venire  at  defendant's  request,  returnable  at 
same  time  and  place. 

1858,  October  30th.  Parties  appear,  and  proceed  to  trial  of  the 
cause.    Venire  returned.    All  the  jurors  named  in  the  venire,  to 


^;^  OBHSBAL  PBOYISIOVS. 

>^,;  were  refeumed  Bummoned  by  consta- 

Vs.  utvl  hII  ftf^peared  and  wore  sworn  as  jurors  to  try  the  cause. 
Wuiig«>e«  »woni  for  the  plaintiff,  A.  B.  and  C.  D.;  for  the  defend- 
aiit|  C  H.  and  G.  B.  S.  T.  was  offered  as  a  witness  on  the  part  of 
tho  dctetidanty  and  objected  to  on  the  ground  of  interest,  and  ad- 
mitted. After  hearing  the  testimony,  the  jury  retired  under  the 
chiu^  of  constable,  duly  swrnn  for  that  purpose,  and 

IoujbkI  a  verdict  in  favor  of  the  pluntiff  for  twenty  dollars  damages, 
which  was  received  on  said  thirtieth  day  of  October. 

Judgment  rendered  forthwith  against  the  defendant  for  twenty 
dollars  damages,  and  three  dollars  costs. 

Damages,  |20  00 

Costs,  3  00 

$28  00 
1858,  November  2d.    The  defendant  put  in  stay  of  execution, 
James  Stiles,  surety. 

A  justice  is  required  to  preserve  and  file  all  affidavits  and  papers 
delivered  to  him  to  be  filed  in  any  cause,  and  to  keep  an  alpha- 
betical index  of  all  judgments  in  his  docket — C,  L^  Sec,  3895. 

Every  justice  shall  keep  an  alphabetical  index  of  all  judgments 
entered  in  his  docket  book,  in  the  course  of  ai^  judicial  proceed- 
ings had  before  him,  in  which  shall  be  inserted  the  names  of  the 
parties  to  each  judgment,  and  the  page  of  his  docket  where  such 
judgment  is  entered. — (7.Z.,  See.  3896. 

In  the  following  cases,  a  justice  of  the  peace  may  punish,  as  for 
a  criminal  contempt,  persons  guilty  of  the  following  acts : 

1.  Disorderly,  contemptuous,  or  insolent  behaviour  towards  such 
justice,  while  engaged  in  the  trial  of  a  cause,  or  in  the  rendering 
of  any  judgment,  or  in  any  judicial  proceedings,  which  shall  tend 
to  interrupt  such  proceedings,  or  to  impair  the  respect  due  to  his 
authority : 

2.  Any  breach  of  the  peace,  noise,  or  other  disturbance,  tending 
to  interrupt  any  official  proceedings  of  a  justice : 

3.  Resistance  wilfully  offered  by  any  person  in  the  presence  of 
a  justice,  to  the  execution  of  any  lawful  order  or  process  made  or 
issued  by  him. — C.  L^  See.  3013. 
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Panishment  for  contempts,  in  the  foregoing  cases,  may  be  by 
fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  fire  days,  or  both  in  the  discretion  of  the 
justice,  but  no  person  shall  remain  imprisoned  for  the  non-payment 
of  such  fine,  more  than  ten  days. — Ih^  Sec,  3914. 

No  person  shall  be  punished  for  a  contempt  before  a  justice, 
until  an  opportunity  shall  hare  been  given  him  to  be  heard  in  his 
defence;  and  for  that  purpose,  a  justice  may  issue  a  warrant  to 
bring  the  offender  before  him ;  or  if  the  contempt  was  committed 
in  the  presence  of  the  justice,  he  may  cause  the  offender  forthwith 
to  be  arrested  therefor,  without  issuing  any  process  in  the  first  in- 
stance.— Ih^  See.  3916. 

Upon  convicting  any  person  of  a  contempt,  the  justice  shall 
make  up  a  record  of  such  conviction,  stating  therein  the  particular 
circumstances  of  the  offence ;  and  the  warrant  of  commitment  for 
any  contempt  shall  also  state  the  circumstances  of  the  offence,  or 
it  shall  be  void.— 75.,  Sec  8916. 

If  a  person  guilty  of  a  contempt  has  left  the  court  before  he  has 
been  called  upon  to  show  cause  why  he  should  not  be  punished  for 
it,  a  warrant  must  be  issued  for  his  arrest 


Farm  of  Warrant, 


'    V8S. 


Statk  of  Michioav, 

Lenawee  County, 
To  any  Constable  of  the  said  County — Greeting : 

Whereas,  on  this  day,  during  the  trial  of  a  cause  between  A.  B., 
plaintiff,  and  C.  D.,  defendant,  before  me  a  justice  of 

the  peace  of  the  township  of  in  said  county,  at  my 

ofBce  in  the  said  township  of  James  Jackson  did  con- 

temptuously, insolently,  and  in  a  disorderly  manner,  so  behave 
and  conduct  himself  towards  the  undersigned,  as  to  interrupt  the 
said  proceedings  and  to  impair  the  respect  due  to  the  authority  of 
the  undersigned,  by  declaring  in  a  loud  voice,  that  the  said  defend- 
ant, C.  D.,  could  not  have  justice  done  him  in  a  court  held  by  the 
undersigned ;  therefore,  in  the  name  of  the  people  of  the  State  of 
Michigan,  you  are  hereby  commanded  forthwith  to  apprehend  the 
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said  James  Jackson,  and  bring  bim  before  me  to  answer  for  tbe 
said  contempt,  and  to  be  furtber  dealt  witb  according  to  law. 
Given  under  my  band,  tbe  day  of  1858. 

,  Justice. 

Record  of  Conviction, 

State  of  Michigait,    ) 
Lenawee  County,      J     ' 

Be  it  remembered,  tbat  on  tbis  day,  during  tbe  trial,  &c.,  [as  in 
warrant  to  *'  Tberefore  in  "]  and  wbereas  tbe  said  James  Jackson 
was  tbereupon  required,  by  tbe  undersigned,  to  answer  for  tbe  said 
contempt,  and  to  sbow  cause  wby  be  sbould  not  be  convicted 
tbereof,  \or  baving  been  brougbt  before  me  and  required  to  answer 
for  tbe  said  contempt,  and  sbow  cause  wby  be  sbould  not  be  con- 
victed tbereof:]  and  not  baving  purged  bimself  tberefrom:  I  do 
bereby  convict  tbe  said  James  Jackson  of  the  contempt  aforesaid, 
and  do  adjudge  and  determine,  tbat  for  tbe  said  contempt,  tbe  said 
James  Jackson  pay  a  fine  of  twenty-five  dollars,  and  be  imprisoned 
in  tbe  county  jail  of  said  county  five  days,  and  until  be  pay  tbe 
fine  aforesaid  or  be  duly  discharged  according  to  law.  In  witness 
whereof,  I  have  hereunto  set  my  band  tbis  day  of 
1868.  ^  Justice. 

After  making  the  record  of  conviction,  the  justice  will  make  out 
the  commitment 

Commitment 
Statb  of  Michioak,    ) 
Lenawee  County,      J  ®®* 

To  any  constable  of  said  county,  and  to  tbe  keeper  of  tbe  county 
jail  of  said  county : 

Whereas,  on  tbis  day,  &c.,  [recite  tbe  record  of  conviction  to 
and  including  tbe  word  ^therefrom,"  and  then  proceed  as  fol- 
lows :] 

And  whereas,  upon  such  conviction,  I  did  adjudge  and  determine 
tbat  for  tbe  said  contempt,  tbe  said  James  Jackson  pay  a  fine  of 
twenty-five  dollars,  and  be  imprisoned  in  tbe  county  jul  of  said 
county  five  days,  and  until  be  pay  tbe  fine  aforesaid,  or  be  duly  dis- 
charged according  to  law.    Therefore, 


OSNKBAL   PBOViaiOVS.  871 

In  the  name  of  the  people  of  the  State  of  Michigan,  you,  the 
said  constable,  are  hereby  commanded  to  take,  convey  and  dcliyer 
the  said  James  Jackson  into  the  custody  of  the  said  keeper  of  the 
said  jail ;  and  you,  the  said  keeper,  are  hereby  required  to  receive 
the  said  James  Jackson  into  your  custody  in  the  sfdd  jail,  and  him 
there  safely  keep,  during  the  said  term  of  five  days,  and  until  he 
pay  the  said  fine,  or  be  duly  discharged  according  to  law.  Hereof 
fail  not.    Given  under  my  hand,  the  day  of  1858. 

^  Justice. 

Constables  are  prohibited  from  asking  or  receiving  any  money 
or  valuable  thing  from  any  perv>n,  for  postponing  the  sale  of 
property  on  execution,  or  for  omitting  or  delaying  the  execution 
of  any  duty  pertaining  to  his  office. — C.  L^  Sec.  3886. 

Nor  can  a  justice  or  constable,  directly  or  indirectly,  buy,  or  be 
interested  in  buying,  a  demand  for  the  purpose  of  commencing  a 
suit  before  a  justice ;  nor  can  they  before  or  after  suit,  lend  or 
advance,  or  agree,  ^c,  any  money,  &c.,  that  a  demand,  &c.,  may 
be  placed  in  his  hands  for  prosecution  or  collection. — Ib,^  See. 
8887. 

No  Justice  of  the  Peace  shall  purchase,  directly  or  indirectly,  or 
be  interested  in  the  purchase  of  any  judgment  rendered  by  him. — 
Ib.f  Sec.  3888. 

Every  justice  or  constable  offending  against  either  of  these  pro- 
visions, is  guilty  of  a  misdemeanor,  and  punishable  by  fine  and  im- 
prisonment, and  a  conviction  is  a  forfeiture  of  his  office. — Ib.^  See. 
8889. 

When  the  same  justice  shall  be  re-elected  and  qualified  to  fill 
the  vacancy  occasioned  by  the  expiration  of  his  own  term  of  office, 
his  authority  shall  be  considered  as  having  continued  without  in- 
terruption ;  and  all  business  commenced  by  or  before  him  during 
his  former  term  of  office,  may  be  prosecuted  and  completed  in  the 
same  manner  as  if  such  former  term  had  not  expired. — lb..  Sec. 
3508. 


CHAPTER  XVm. 

OF  PLEADINGS  AND  EVTOENCE  IN  ACTIONS  COGNI- 
ZABLE BY  JUSTICES. 


1.  Actions  by  Executors  and  Administrators. 

2.  Assault  and  Battery. 
8.  False  Imprisonment. 

4.  Trover. 

5.  Trespass  to  personal  property. 

6.  Trespass  to  real  property. 

7.  Replevin, 

8.  Covenants 

9.  Debt 

10.  Assumpsit. 

IL  Actions  on  the  case. 

1. — AetioM  by  Execuiori  and  Administrators, 

Actions  against  executors  and  administrators  as  such,  except  in 
the  cases  specially  provided  by  law,  are  not  cognizable  by  Justices 
of  the  Peace. — C,  L^  Sec.  3654.  Jurisdiction  to  enquire  into  and 
settle  claims  against  the  estate  of  the  deceased  is  vested  in  the 
probate  court,  and  no  action  can  be  commenced  against  an  execu- 
tor or  administrator,  except  actions  of  ejectment,  or  other  actions 
to  recover  the  seizin  or  possession  of  real  estate,  and  actions  of 
replevin. — C.  L^  Sec,  2930.    But»  in  a  suit  by  executors  or  admin- 
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*:  istraton,  before  a  justice,  on  a  demand  of  the  estate,  the  defendant 

[ :  '        may  set  off  any  claim  he  may  have  against  the  deceased — C.  L^ 

'  i        Stc^  3727 — and  if  the  set-off  is  established,  and  the  defendant  is 

I  *  £        entitled  to  judgment,  such  judgment  must  be  rendered  against  the 

\  \  plaintiffs  in  their  representative  character,  dec. — Su  Set-Off. 


t  • 


•        < 


k. 


Executors  and  Administrators — Suits  by. 


I   *.-    i  Executors  and  administrators  may  sue,  but  cannot  be  sued  as 

:  •    :         such  in  a  justice's  court. 

\x\\         When  and  how  they  should  sue  on  Contracts  made  with  the 


deceased. 


In  the  case  of  personal  contracts  which  run  not  with  the  land^ 
j  *  .  where  the  party  to  whom  they  are  made  is  dead,  the  executor  of 
such  party  is  entitled  to  maintain  an  action  for  the  breach  of  them. 
— 8  T,  R^  404.  But  it  is  otherwise  if  the  covenants  run  with  the 
land.— /&.,  401.  Yet,  in  2  C.  M.  it  R^  688,  Lord  Abinger,  C.  B., 
said,  ^  upon  principle  and  reason,  however,  it  would  seem  that  the 
right  to  sue  ought  to  survive,  on  covenants  running  with  the  land, 
to  the  executor ;  for  had  the  deceased  sued  himself  and  recovered 
damages,  his  personal  estate  would  have  been  thereby  lessened ; 
and  the  neglect  to  exercise  this  right  cannot  be  allowed  to  place 
the  executor  in  a  worse  position  than  he  would  be  if  the  testator 
had  sued.  It  is  his  estate,  and  not  the  party's  on  whom  the  land 
descends,  that  has  sustained  the  injury ;  if  the  testator  had  re- 
covered, the  descendant  could  not  complain,  nor  demand  the 
amount  of  damages  from  the  executors.  The  result  of  this  case  is, 
that  if  it  be  a  covenant  in  which  the  heir  alone  can  sue  for  a  breach 
of  covenant  in  the  life-time  of  the  lessor,  the  executor  can  sue, 
unless  it  be  a  mere  personal  contract,  in  which  the  rule  applies, 
actio  personalis^  o&c,  12  if.  o&  IF*.,  719. 

Executors  may  sue  in  their  representative  character,  in  all  cases 
where  the  money,  when  recovered,  would  be  assets. — 1  T,  R^  487 ; 
3  Ib^  659 ;  10  Bing,^  67.  Such  personal  actions  as  are  founded 
upon  any  obligation,  contract,  debt,  covenant,  or  other  duty,  sur- 
vive the  death  of  the  testator,  and  is  transmitted  to  his  executor, 
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&c. — 1  Saund,,  216  a.  n.,  1.  The  common  law  rule,  ctctio  personalis 
maritur  cum  persona^  has  never  been  applied  to  causes  of  action  on 
contracts.  But  no  action  can  be  maintained  by  an  executor  or 
administrator  upon  an  express  or  implied  promise  to  the  deceased, 
where  the  damage  consisted  entirely  in  the  personal  suffering  of 
the  deceased  without  any  injury  to  his  personal  estate.  Thus,  for 
a  breach  of  promise  of  marriage  merely,  2  M.2  S,;  so  for  injuries 
affecting  the  life  and  health  of  the  deceased,  arising  out  of  the  un- 
skilfuluess  of  medical  practitioners ;  such  cases  being  in  substance 
actions  for  injuries  to  the  person. — 2  C,  if.  <£  i^.,  410  ;  8  if.  2  W^ 
864.    But  see  infra, 

Beplevin  will  lie  for  or  against  executors,  where  the  goods  taken 
away  continue  still  in  specie  in  the  hands  of  the  wrong-doer,  or  of 
his  executor. —  W.Jon^j  178. 

On  Contracts  made  with  Executors^  dkc. 

Executors  or  administrators  may  sue  on  contracts  entered  into 
with  themselves,  in  all  cases  where  the  money,  when  recovered, 
would  be  assets.  He  may  sue  for  goods  sold  by  him  as  executor, 
6  Easty  406  ;  for  money  paid  by  him  as  such,  8  /ft.,  104 ;  for  money 
had  and  received  to  his  use  as  executor,  3  T,  jR.,  659 ;  upon  an 
account  stated  with  him  respecting  money  due  to  him  as  executor, 
5  Easty  150 ;  for  money  lent  by  him  as  executor,  3  B.dkA,^  365. 

The  personal  representatives  may  also  sue  in  many  cases  upon  a 
cause  of  action  occurring  in  their  own  time,  upon  a  contract  made 
with  the  deceased  in  his  life-time,  on  which  the  deceased  himself 
could  not  have  sued.  Thus,  if  A.  covenant  with  B.  to  make  him 
a  lease  of  certain  lands  by  a  certain  day,  and  B.  dies  before  the  day, 
and  before  a  lease  is  made,  upon  refusal  on  the  day  to  grant  the 
lease  to  the  executor,  he  may  sue  on  the  covenant. —  Went,  Ex,,  188. 

Actions  6y,  for  Torts. 

It  is  a  maxim  of  the  common  law  that  actio  personalis  moritur 
cum  persona.  Therefore,  at  common  law,  executors  could  not  sue 
in  the  case  of  torts.  The  statute  has  very  materially  changed  the 
rule  of  the  common  law.    It  provides  that  in  addition  to  the  actions 


•r,; 
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which  snrviye  by  the  common  law,  the  following  shall  survive,  that 
is  to  say :  actions  of  replevin  and  trover,  actions  for  assault  and 
battery,  or  folse  imprisonment,  or  for  goods  taken  and  carried 
away,  and  actions  for  damage  done  to  real  or  personal  estate. — 
C,  2/.,  Sec.  4208.  When  any  action  mentioned  in  the  preceding 
section  shall  be  prosecuted  to  judgment  against  the  executor  or 
administrator,  the  plaintiff  shall  be  entitled  to  recover  only  for  the 
value  of  the  goods  taken,  or  for  the  damage  actually  sustained, 
without  any  vindictive  or  exemplary  damages,  or  damages  for  any 
alleged  outrage  to  the  feelings  of  the  injured  party. — /ft..  Sec, 
4209.  Any  action  for  the  malfeasance,  misfeasance,  or  nonfeasance 
of  a  sheriff  or  any  of  his  deputies,  may  be  prosecuted  against  the 
executors  or  administrators  of  such  sheriff,  in  like  manner  as  if  the 
cause  of  action  survived  at  common  law. — Ih^  Sec,  420. 

Declaratums  in  Actions  hy  Executors  and  Administrators, 

1 ,  In  any  declaration  by  an  executor  or  administrator,  as  such,  he 

should  describe  himself  accordingly  in  the  commencement,  though 
it  will  be  sufficient  if  the  fact  appear  in  other  parts  of  the  declara- 
tion.— 3  Doug^  36.  But  when  the  cause  of  action  accrues  after 
the  death  of  the  testator,  or  intestate,  the  executor  or  administrator 
may  sue  as  such  or  not,  at  his  option. — Ib,^  3  Bing,^  N,  C^  10. 
~  Executors  who  contract  for  the  sale  of  their  testator's  effects,  or 

make  any  other  agreement  in  their  representative  character,  are 
not  bound  to  declare  in  that  capacity,  but  may  sue  in  their  indi- 
vidual right. — 2  Bing,^  177. 

In  stating  a  debt  or  promise  to  an  administrator  or  executor,  the 
word  '^09*'  executor,  ^c,  must  be  inserted,  or  the  omission  will 
be  &tal  even  after  verdict. — 5  Bast,^  150;  2  Marsh,,  151.  It  is 
not  enough  to  say  "  executor,"  or  "  being  executor." — lb,,  ib.  See 
2  Mich.  Reps,,  425.  In  actions  of  debt,  the  words  "  owes  to,"  should 
be  omitted  in  the  commencement  of  the  declaration ;  it  should  be 
that  the  defendant  "  detains  "  only. — Cro.  Jac,  645 ;  See  2  Dowl,, 
211,  where  it  was  held  that  the  allegation  might  be  rejected. 

When  the  cause  of  action  arises  after  the  death  of  the  testator, 
or  intestate,  the  executor  is  not  required  to  make  probate  of  the 
will  or  letters  of  administration.    If  an  executor,  as  such,  recovers 
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8  judgment  against  a  creditor  of  the  deceased,  and  the  sheriff  is 
guilty  of  an  escape,  he  may  describe  himself  as  executor,  in  an 
action  against  the  sheriff  for  the  escape,  and  he  is  not  bound  to 
produce  his  letters  testamentary ;-  for  he  may  sue  in  his  own  name, 
though  he  adds  the  character  of  executor,  which  may  be  treated  as 
surplusage. — 1  i>.  dk  R^  552. 

If  the  plaintiff  sue  as  executor  or  administrator  in  trespass  to  the 
goods  of  the  deceased,  after  his  death,  he  may  declare  that  the 
deceased  was  possessed  of  the  goods,  and  the  trespass  committed 
after  his  death,  to  the  damage  of  the  executors  or  administrators — 
Cro.c/ac,  113 — or  as  the  property  in  the  goods  draws  to  it  the 
possession  in  law,  they  may  declare  on  their  own  possession  as 
executors. — 2  Saundy  47,  n.  So,  in  trover,  where  the  goods  are 
taken  and  converted  aft;er  the  testator's  death,  and  before  the 
executor  has  obtained  possession  of  them,  he  may  either  sue  in  his 
own  name  without  alleging  himself  executor — 6  Mod^  181— or  he 
may  sue  as  executor,  and  declare  either  that  the  testator  was  pos- 
sessed of  the  goods,  and  the  defendant  aftier  his  death  converted 
them,  or  he  may  allege  that  he  himself  was  possessed  as  executor, 
and  the  defendant  converted  them. — 2  Saund^  47,  n.;  «ee  1  Ad,  <t 
Ell^  354. 

After  the  conclusion,  to  tne  damage,  ^c,  a  profert  of  the  letters 
testamentary  or  letters  of  administration,  should  be  made ;  unless 
where  unnecessarily  described  as  executor.  But  the  omission  is 
ground  of  special  demurrer  only. 

If  it  is  material  for  the  plaintiff  to  avail  himself  of  a  promise  or 
aclmowledgment,  or  other  cause  of  action,  since  the  death  of  the 
testator,  a  count  to  meet  it  should  be  inserted. — 6  B,  dt  C^  608  ;  8 
East,,  400. 

An  executor  may  commence  an  action  before  probate  granted, 
for  he  derives  his  title  from  the  will,  although  he  cannot  declare 
until  probate  granted,  as  he  cannot  make  profert  Quere,  see  infra. 
But  an  administrator  ought  not  to  commence  an  action  before 
letters  of  administration  are  granted,  as  he  derives  from  them  all 
his  authority. — 7  B.  dk  CI,  406.  The  estate  of  the  testator  or 
intestate  vests  in  the  executor  or  administrator  from  the  time  of 
the  death,  and  the  letters  testamentaiy  or  of  administration  relate 
back  to  that  time,  and  authorize  the  bringing  of  any  appropriate 
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action  in  relation  to  the  property,  for  any  canse  of  action  which 
may  have  existed  or  arisen  between  the  death  and  the  granting  of 
letters.— 13  Ad.  A  Ell^y  N.  S.,  662. 

The  doctrine  of  relation,  by  which  the  letters  of  administration 
are  held  to  relate  back  to  acts  done  between  the  death  of  the 
intestate  and  the  taking  out  of  the  letters  of  administration,  exists 
in  those  cases  only  where  the  act  is  done  for  the  benefit  of  the 
estate.  The  widow  of  an  intestate  remained  in  the  possession  of 
her  hnsband^s  property  for  some  time  after  his  decease.  The 
intestate's  son  did  not  interfere  in  any  way  with  the  property, 
which  was  seized  under  a  writ  of  fi,  fa.^  issued  against  the  widow. 
The  son  afterwards  took  out  letters  of  administration.  It  was  held, 
first,  that  there  was  no  evidence  of  the  administrator's  asseltt  to 
the  widow's  taking  the  property ;  and,  secondly,  that  if  such  an 
assent  could  be  implied,  the  estate  was  not  bound  by  it,  as  the  act 
to  which  the  assent  was  given,  did  not  benefit  the  estate. — 8  W, 
H.  A  O,,  302. 

The  one  in  possession  of  personal  property  of  an  intestate  may 
maintain  trover  for  the  conversion  of  it  against  a  mere  wrong  doer, 
or  one  having  no  better  right  than  himself;  and  if  the  one  in  pos- 
session die,  his  administrator  may  also  maintain  trover  for  a  con- 
version of  the  property  after  hiis  intestate's  death,  and  prior  to  his 
appointment  as  administrator.  Until  administration  and  distribu- 
tion of  the  estate,  the  next  of  kin  of  an  intestate  has  no  more  right 
to  the  possession  of  the  personal  property  of  the  intestate  than  any 
other  stranger. — 4  Mick,j  132. 

Declaration  hy  JSxecutor, 


— — —  County,  ss.,  A.  B.,  executor  of  the  last  will  and  testa- 
ment of  C.  D.,  deceased,  complains  of  £.  F.  in  a  plea  of  trespass  on 
the  case  upon  promises,  for  that,  whereas,  <Sbc.  {in  the  usual  form) 
to  the  damage  of  the  said  A.  B.,  as  executor,  as  afore- 
said of  hundred  dollars,  and  therefore  he  brings  his  suit, 
ifec,  and  the  said  A.  B.  brings  into  court  here  the  letters  testa- 
mentary of  the  said  C.  D.,  deceased,  whereby  it  fully  appears  to 

the  said  court  here,  that  the  said  A.  B.  is  executor  of  the  last  will 
26 
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and  testament  of  the  said  C.  D^  deceased,  and  hath  \he  execotioa 
thereof. 

DeclaratioH  hy  an  Admimisirator, 
County,  ss^  A.  B^  administrator  of  all  and  angular 


the  grxxls,  chattels,  and  credits  which  were  of  C.  D^  deceased,  at 
the  time  of  his  death,  who  died  intestate,  comphuns  of  £.  F.  in  a 
plea  of,  Sic^  for  that  whereas,  d:c. 

Evidence  far  the  Plaintiff 
The  caose  of  action  is  proved  as  in  ordinary  cases^ 

m 

Proof  of  Plaintiff  being  Executor  or  Administrator. 

The  plea  of  the  general  issue,  in  general  admits  the  character  in 
which  the  plaintiff  sues. — 2  Jf.  <k  S^  553.  But  it  would  not  be  an 
admission  of  his  character,  if  the  .cause  of  action  accrued  subee* 
quently  to  the  letters  of  administration  or  letters  testamentary  being 
granted,  as  in  trover,  on  the  possession  of  the  testator,  and  con- 
version in  the  time  of  the  plaintiff. — 3  Taunt ^  113.  In  such  case, 
strict  proof  of  title  is  necessary — Ld.  Raym^  824 — except  where 
the  executor,  ^c,  had  actual  possession  of  the  goods,  which  alone 
lA  prima  facie  evidence  of  title. — 2  Saund^  47. 

In  general,  therefore,  if  the  defendant  would  controvert  the  fact 
of  the  plaintiff  being  executor  or  administrator  he  must  plead  that 
he  is  not 

Manner  of  Proof 

The  plaintiff^B  character  of  executor  may  be  proved  by  the  letters 
testamentary,  or  a  certified  copy  under  the  seal  of  the  probate 
court — anley  p,  219.  The  probate  alone  would  not  be  evidence  for 
that  purpose,  because  if  any  person  named  executor  in  the  wiQ, 
refuses  to  accept  the  trust,  or  neglects  to  give  bond  as  required  by 
law,  he  is  prohibited  from  intermeddling  or  acting  as  executor. — 
C.  L^  Sec.  2867. 

The  fact  that  the  plaintiff  is  administrator  is  proved  by  the 
letters  of  administration  or  a  certified  copy  under  seal  of  the  pro- 
bate courL 
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The  defendant,  when  this  question  is  in  issue,  must  prove  that 
the  grant  of  letters  was  void,  it  is  not  sufficient  to  show  that  it  is 
voidable.  Thus  he  may  prove  that  the  person  upon  whose  estate 
the  letters  arc  granted,  is  still  living — 3  i?.,  130 ;  bB.dt  A^  744 — 
or  that  the  probate  court  had  not  otherwbe  jurisdiction  of  the 
estate.  He  may  also,  if  the  executor  or  administrator  be  a  female, 
show  that  she  married  after  letters  were  granted,  or  that  the  letters 
were  revoked,  or  that  the  office  had  terminated  in  any  other 
manner. 

In  all  other  points  the  evidence  is  the  same  as  when  the  action 
is  brought  by  and  against  persons  in  life. 

2.  Assault  and  Battery. 

An  assault  is  an  attempt  with  force  or  violence  to  do  corporeal 
injury  to  another,  accompanied  with  such  circumstances  as  denote 
at  the  time  an  intention,  coupled  with  the  present  ability,  of  using 
actual  violence.    There  need  not  be  even  a  direct  attempt  at  vio- 
lence ;  but  an  indirect  preparation  towards  it,  under  the  circum- 
stances mentioned,  such  as  drawing  a  sword  or  bayonet,  or  even 
laying  one's  hand  upon  his  sword,  would  be  sufficient. — 1  Hill,  351. 
Biding  after  a  person,  and  obliging  him  to  run  away  into  a  garden 
to  avoid  being  beaten,  was  holden  to  be  an  assault — 3  C,  dt  P.,  373. 
The  plaintiff  being  in  the  defendant's  work-shop,  and  refusing  to 
quit  when  desired,  the  defendant  and  his  servants  surrounded  him, 
and  tacking  up  their  sleeves  and  aprons,  threatened  to  break  his 
neck  if  he  did  not  go  out ;  whereupon  the  plaintiff  apprehensive  of 
violence,  departed :   held  an  assault — 4  J.  Scott^  860.    "  If  any 
thing  short  of  actual  stricking  will  in  law,  constitute  an  assault,  the 
facts  here  clearly  showed  that  the  defendant  was  guilty  of  an 
assault    There  was  a  threat  of  violence  exhibiting  an  intention  to 
assault,  and  a  personal  ability  to  carry  the  threat  into  execution." 
— Ibid.    Where  a  school  master  took  very  indecent  liberties  with 
a  female  scholar  of  thirteen,  who  did  not  resist,  but  it  was  agamst 
her  will,  it  was  holden  to  be  an  assault  and  battery. — M.  dk  R.,  C.  0^ 
130.    Making  a  female  patient  strip  naked,  under  pretence  that 
the  defendant,  a  medical  man,  cannot  otherwise  judge  of  her  illness, 
if  he  takes  off  her  clothes^  is  an  assault— J2.  ik  J?.,  C.  C^  19.    The 
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intention  of  the  party  must  co-operate  with  the  act,  to  constitute  an 
assaolt  If  A.  lays  his  hand  upon  his  sword,  and  say  to  another, 
''  if  it  were  not  assize  time  I  would  not  take  such  language  from 
you  ;**  this  is  not  an  assault,  because  it  is  obvious  he  did  not  at  the 
time  intend  to  do  him  any  corporeal  hurt. — 10  Mod^  187 ;  «ee  9 
O,  A  P.,  626.  Mere  words  do  not  constitute  an  assault — 1  Hawk^ 
c.  92,  81. 

A  battery  is  any  injury  whatsoever,  no  matter  how  small,  that 
is  actually  done  to  the  person  of  another,  in  angry,  revengeful,  rude 
or  insolent  manner,  as  by  spitting  in  his  face,  or  any  way  touching 
him  in  anger,  or  violently  jostling  him  out  of  the  way,  and  the 
like. — 1  Hawk,y  c.  62, «.  2.  The  least  touching  of  another's  person 
wilfully  or  in  anger  is  a  battery — Black,  Com,,  420 — ^but  not  if 
done  in  conversation  or  in  joke. —  Chit  PI,,  640.  If  the  act,  con- 
stituting the  battery,  were  done  without  due  caution,  or  in  a  negli- 
gent manner,  it  is  a  trespass,  although  the  party  had  no  design  by 
it  to  do  an  injury  to  any  person. — 1  Arch,,  N",  P.,  378.  But  when 
the  act  is  inevitable,  and  the  conduct  of  the  defendant  is  without 
fault, 'it  does  not  constitute  a  legal  battery. — 2  Wils,,  408  ;  1  Bing,, 
213  ;  3  Wead,,  391. 

If  two  persons  are  fighting,  and  one  of  them  unintentionally, 
strikes  a  third,  he  is  answerable  in  trespass ;  and  the  absence  of 
intention  will  avail  only  in  mitigation  of  damages. — 6  C,  <t  P.,  87, 
If  a  man  ride  an  unruly  horse,  for  the  purpose  of  breaking  it,  in  a 
place  much  frequented  by  people,  and  the  horse  run  away  with  the 
rider,  and  run  over  a  man  and  hurt  him,  trespass  will  lie. — 1  Vent,, 
295.  But  if  under  ordinary  circumstances,  a  horse  take  fright,  run 
away  with  his  rider,  and  run  against  a  man  it  would  not  be  a  bat- 
tery in  the  rider. — 2  Salk,,  687.  The  party  first  attacked  cannot 
maintain  this  action  against  the  other  party,  if  he  uses  so  much 
violence  to  the  other,  exceeding  the  bounds  of  self-defence,  that  he 
would  not  be  justified  under  a  plea  of  son  assault  demense,  were  he 
the  defendant — 2  Wend,,  497. 

Not  only  the  person  who  actually  committed  the  assault,  but 
also  all  who  ordered  or  incited  him  to  commit  the  act,  or  procured 
it  to  be  committed,  and  all  present  aiding  or  abetting  the  com- 
mission of  it — 1  Salk,,  409 — or  who  being  present,  may  be  pre- 
sumed from  the  circumstances,  to  have  assented.-— 4  Scott,,  iT.  B,, 
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655— or  who  if  it  were  done  for  his  benefit,  sabsequently  assented 
— 1 N.  d:  if.;  409  ;  4  ^.  <£  Ad^  614~8re  guilty  of  the  offence. 

General  Issue^^the  Evidence  under  it. 

Under  this  plea,  the  plaintiff  must  prove  the  assault  and  battery 
stated  in  his  declaration ;  the  manner  in  which  it  was  committed, 
the  defendant's  conduct  and  expressions,  the  deg^ree  of  violence 
used,  and  the  extent  of  the  injury. — Saund.  PL  db  Ev^  104.  The 
day  or  place  mentioned  in  the  declaration  is  immaterial — B,  N.  P., 
86 — the  plaintiff  may  give  evidence  of  an  assault  and  battery  at 
any  time  or  place.  K  there  is  but  one  count  in  the  declaration, 
the  plaintiff  after  proving  one  assault,  will  not  be  permitted  to 
waive  that  and  prove  another. — 1  Camp^  473.  So,  when  the  action 
is  against  several  for  a  joint  trespass,  after  proving  a  trespass  by 
some,  the  plaintiff  will^not  be  allowed  to  prove  another  by  all ;  or, 
after  proving  a  trespass  against  some  of  them  only. — Archly  N.  P., 
389.  The  injuries  stated  in  the  declaration  are  to  be  proved,  and 
no  other  injury  not  set  forth  in  the  declaration  can  be  proved,  if  it 
might  have  been  set  forth. — Peake^  62.  Under  the  words  ^  other 
wrongs  to  the  said  plaintiff  then  and  there  did,"  damages  and  mat- 
ters which  naturally  arise  from  an  assault,  or  cannot  with  decency 
be  stated,  may  be  proved. — Saund^  PL  db  Ev^  95. 

The  damages  may  bo  assessed,  not  for  the  mere  corporeal  injury, 
which  in  many  cases  may  be  very  trifling,  but  exemplary  damages 
may  be  awarded  in  proportion  to  the  malicious  or  insulting  con- 
duct of  the  defendant— 2  M.dt  S^11\  3  Wih^  19. 

In  a  joint  action  against  several,  the  damages  cannot  be  severed, 
so  as  to  give  more  damages  against  one  than  the  other ;  but  a  ver- 
dict may  be  given  against  all  the  defendants  to  the  amount  which 
the  jury  think  the  most  guilty  ought  to  pay .^-4  Esp,,  158.  If 
separate  suits  are  brought  against  the  persons  who  committed  the 
act,  the  plaintiff  may  recover  separately  against  each,  but  he  can 
have  but  one  satisfaction  ;  he  has  his  election  which  judgment  to 
collect,  and  the  other  wrong-doers  will  be  obliged  to  pay  the  costs 
of  t'e  suits  against  them  respectively. — 1  John^  260. 

The  plaintiff  is  not  bound  to  prove  the  whole  of  the  facts  as 
stated  in  his  declaration,  proof  of  part  will  entitle  him  to  a  re- 
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coverj ;  thus,  the  defendant  mar  be  found  gnUty  of  an  assaolt 
only,  thoQgfa  an  assault  and  battery  be  stated. — B.  N.  P^  94. 

The  defendant  may.  give  in  evidence  any  matter  denying  the  iiEict 
of  the  trespass.  He  may  also  prove  in  mitigation  of  damages  what 
was  said  at  the  time,  to  show  the  intention  or  object  of  the  parties ; 
for  everything  which  passes  is  part  of  the  transaction  on  which  the 
plaintiff's  action  is  founded. — B.N.  P^  17.  Bat  the  acts  or  dec- 
larations of  the  plain^  at  a  different  lime,  or  any  antecedent  fiiicts 
which  are  not  fiurly  to  be  considered  as  part  of  one  and  the  same 
transaction,  though  they  may  have  been  ever  so  ixritating  and  pro- 
voking, are  not  admissible.  The  provocation  must  be  so  recent 
and  immediate  as  to  induce  a  presumption  that  the  violence  done 
was  committed  under  the  immediate  influence  of  the  feelings  and 
passions  excited  by  it. — 19  c/bAn.,  329.  The  defendant  may  obtain 
this  evidence  by  the  cross-examination  of  the  plaintiff^s  witness. — 
2  Chit,  Bep^j  198.  Where,  in  action  for  an  assault  and  battery,  and 
not  guilty  pleaded,  evidence  was  offered  that  the  battery  was  given 
by  way  of  punishment  for  misbehavior  on  board  the  ship  of  which 
the  defendant  was  captain,  and  it  was  insisted  that  the  conduct  of 
the  defendant,  at  the  time  of  the  assault  being  necessarily  in  evi- 
dence, proved  that  misbehavior,  the  judge  was  of  opinion,  that  as 
there  was  no  justification  pleaded,  the  jury  should  give  damages  to 
the  amount  of  the  injury  suffered,  without  lessening  them  on  ac- 
count of  the  circumstances  under  which  it  was  inflicted ;  and  the 
court  sustained  the  opinion  of  the  judge. — 2  B.  dt  P.,  224. 

The  flEict  that  the  defendant  had  been  indicted  and  fined  and  the 
fine  paid,  would  not  prevent  the  plaintiff  from  recovering  exem- 
plary damages ;  and,  it  seems  that  such  evidence  is  not  admissible 
in  mitigation,  if  the  plaintiff  object. —  1  Denio,  466.  The  court 
there  say,  **  The  recovery  of  such  damages  (exemplary)  ought  not 
to  be  made  dependent  on  what  has  been  done  by  way  of  criminal 
prosecution,  any  more  than  what  may  be  done.  Nor  are  we  pre- 
pared to  concede  that  either  a  fine,  an  imprisonment,  or  both, 
should  be  received  in  evidence  to  mitigate  damages.  True,  if  ex- 
cluded.^  double  punishment  may  sometimes  ensue  ;  but  the  pre- 
ventTV(^cs  with  the  criminal  rather  than  the  civil  courts.  The 
former  have  ample  power,  if  they  but  choose  to  exert  it,  of  pre- 
venting any  great  injury  from  excess  of  punishment" 
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Under  a  notice  that  the  plaintiff  first  assaulted  the  defendant, 
the  defendant  will  be  required  to  show  that  the  plaintiff  committed 
the  first  assault,  and  that  it  was  such  as  to  require  the  (Jcfendant's 
self  defence,  and  the  consequent  assault  on  the  plaintiff. — Saund^ 
PL  d:  Uu.,  106.  Every  assault  will  not  justify  every  battery;  but 
it  is  matter  of  evidence  whether  the  assault  were  proportionable  to 
the  battery — B,  N.  P^  18 — it  is  necessary  to  prove  an  assault  com- 
mensurate with  the  trespass  sought  to  be  justified.— 4  Nev,  d:  Man^ 
470.  Where  the  defendant  came  up  to  attack  the  plaintiff  who 
then  put  himself  into  a  fighting  attitude  to  defend  himself;  it  was 
holden  that  the  plaintiff  in  so  doing  was  not  guilty  of  an  assault, 
that  the  defendant  was  not  therefore  justified  in  beating  the  plaintiff, 
and  the  plea  was  not  supported  by  the  evidence. — 6  C,  d  P^  684. 
But  whether  the  beating  given  by  the  defendant  to  the  plainlaff 
was  excessive  in  comparison  with  the  assault  of  the  plaintiff,  may  be 
made  a  question  under  this  notice. 

Notice,  that  the  defendant  gently  laid  his  hands  upon  the  plain- 
tiff to  turn  him  out  of  the  defendant's  house. 

Upon  this  notice,  the  defendant  must  prove,  1.  That  at  the 
time  of  the  trespass  he  was  in  possession  of  the  house  mentioned 
in  the  plea,  as  by  carrying  on  business,  or  living  in  the  house. — 
Cro.  Car^  138 ;  see  2  (7.  d&  P.,  33  ;  10  Bing^  345.  2.  That  the 
plaintiff  was  in  the  house  at  the  time  of  the  alleged  assault  It 
seems  to  be  immaterial  whether  he  was  making  a  noise  or  dis- 
turbance, as  is  usually  stated  in  the  notice  or  not ;  for  no  man 
without  authority  by  law,  can  lawfully  remain  in  the  house  or  close 
of  another,  after  the  occupier  has  required  him  to  leave  it ;  for, 
although  the  plaintiff  is  in  the  house  or  close  by  license  of  tL«'  de- 
fendant, by  a  request  to  leave  it  the  license  is  determined,  and  the 
plaintiff^s  continuance  there  illegal. — 1  C,  d:  M^  270 ;  4  Benio,  318. 
If,  however,  it  were  an  inn,  in  whidi  the  public  have  a  right  to  go 
and  Tv'main  at  proper  hours,  it  would  be  different ;  for  then  it  must 
be  shown  that  the  plaintiff  was  making  a  great  noise  and  disturb- 
ance, or  otherwise  misbehaving  himself,  to  justify  the  inn-kcoper  in 
turning  him  out — Arch^  iV".  P.,  384.  Where  the  plaintiffjvcpt  to 
the  house  of  the  defendant,  to  demand  a  debt,  which  the  ^|^ndant 
aaid  he  could  not  pay  him ;  angry  words  then  passed,  and  the  de- 
fendant then  told  the  plaintiff  to  leave  his  house,  which  the  latter 
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refused  to  do  unleas  he  was  paid ;  upon  this  the  defendant  called 
in  an  officer,  and  had  the  plaintiff  locked  up  in  the  watch-house ; 
it  was  holden  that  if  the  plaintiff  was  making  a  disturbance,  the 
defendant  would  have  been  justified  in  taming  him  out  of  his 
house,  but  not  imprisoning  him.^-4  C.  db  P^  308.  3.  That  before 
the  assault  was  committed,  the  defendant  or  some  person  for  him, 
requested  the  plaintiff  to  leave  the  house,  and  that  the  plaintiff  re- 
fused to  do  so.  If  a  person  enter  a  house  with  force  and  violence, 
the  person  whose  house  is  entered  may  turn  him  out,  (using  no 
more  force  than  is  necessary,)  without  previously  requesting  him  to 
depart ;  but  if  the  person  enter  quietly,  such  a  request  is  necessary 
before  he  can  be  turned  out — 1  C.d  P^6;  S  T.Ii^lQ]  4  Denio^ 
448.  .4.  That  the  defendant  turned  him  out.  Proof  that  the  as- 
sault was  committed  in  endeavoring  to  turn  the  plaintiff  out  of  the 
house,  but  that  the  defendant  did  not  succeed  in  doing  so,  would 
sustain  the  notice  alleging  that  he  turned  him  out — 6  (7.  db  P^ 
684. 

If  a  parent  in  a  reasonable  and  proper  manner  chastise  his  child, 
or  a  master  his  servant,  or  a  schoolmaster  his  scholar ;  or  if  a  man 
gently  lay  his  hands  on  another,  and  thereby  stay  him  from  inciting 
a  dog  against  a  third  person ;  or,  if  I  beat  one  who  wrongfully  en- 
deavors with  violence  to  dispossess  me  of  my  land  or  goods,  or  of 
the  goods  of  another  delivered  to  me  to  be  kept  for  him,  and  will 
not  desist  upon  my  laying  my  hands  gently  on  him ;  or  if  a  man 
beat  one  who  makes  an  assault  upon  the  person  of  his  wife,  parent 
or  child :  in  all  these  cases  the  party  may  justify — 1  Burn's  Ju$^ 
223 — if  the  battery  was  not  greater  than  was  necessary  ;•  and  in  all 
these  cases,  notice  of  the  defence  must  be  given.  So  as  to  justifi- 
cation by  authority  of  law,  without  or  under  legal  process. — 1  Ckit^ 
Pl^  539. 

3.    False  Imprisonment 

Eveiy  confinement  of  the  person  is  an  imprisonment,  whether  it 
be  in  a  common  prison  or  in  a  private  housed  or  even  by  forcibly 
detaining  one  in  the  streets. — Arch^  N,  P^  471. 

The  general  issue  is  a  proper  plea  only  when  the  defendant  did 
not  imprison  the  plaintiff;  of  any  other  defence,  notice  mnst  be 
specially  given. 


TROTBB.  885 

4.  Trover. 

Trover  is  a  form  of  remedy  adopted  for  the  recovery  of  damages, 
for  an  injury  occasioned  to  a  person  having  the  property  in,  or 
right  of  possession  of,  personal  property,  by  a  wrongful  conversion 
by  the  defendant  of  such  property  to  his  own  use. 

Trover  is  in  general  a  concurrent  remedy  with  trespass,  for 
the  unlawful  taking  and  conversion  of  goods. — 1  Chit.  Pl^  159. 
Trover  may  often  be  brought  where  trespass  cannot;  as  where 
goods  are  lent  or  delivered  to  another  to  keep,  and  he  refuses 
to  deliver  them  on  demand,  trespass  does  not  lie,  but  the 
proper  remedy  is  trover. — /fttrf,  185.  So  where  the  taking  is 
lawful,  or  at  least  excusable,  trespass  cannot  be  supported,  but 
the  owner  must  bring  trover.  A  bona  fide  purchaser  of  goods 
tortiously  taken,  is  not  liable  to  the  owner  in  trespass,  but  only 
in  trover.  So  of  any*  person  who  comes  to  the  possession  of 
the  goods  by  delivery  and  without  fault  on  his  part. — 3  Hill^  348. 

This  action  may  be  maintained  for  the  injury  suffered,  although 
the  owner  has  repossessed  himself  of  the  property. — 10  John,^  172. 
In  this  action,  as  in  trespass,  the  return  and  acceptance  of  the 
property  by  the  plainlafi^  either  before  or  after  the  bringing  of 
the  suit,  will  avail  only  to  reduce  the  damages.  Trover  lies  for 
a  lost  bank-note,  which  the  defendant  has  tortiously  converted 
to  his  own  use,  though  part  of  the  proceeds  has  been  paid  by 
him  to  the  plaintiff.  The  acceptance  of  part  does  not  afSrm 
the  taking,  so  as  to  waive  the  tort,  but  the  amount  received 
will  go  in  reduction  of  damages.— 4  Tyr.^  486. 

Under  the  general  issue,  the  defendant  may  dispute  the 
plaintiff's  property  in  the  goods,  or  his  right  of  possession  to 
them  at  the  time  of  the  alleged  conversion,  or  deny  that  there 
was  any  conversion,  or  show  any  ground  of  defence  which 
proved  that  the  conversion  was  lawful,  or  that  the  action  was 
not  maintainable  for  any  cause,  except  that  it  was  barred  by 
the  statute  of  limitations. 

The  evidence  on  the  part  of  the  plaintiff  must  show,  firsts 
property  in  the  plaintiff,  in  the  chattels  at  the  time  of  conver- 
sion ;  secondly,  his  right  to  possession  of  them  at  that  time ; 
thirdly,  the  nature  of  the  chattels,  and  that  they  are  the  sub- 
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ject  of  this  form  of  action;  fourthly^  their  value;  fifthly^  the 
conversion  by  the  defendant;    and,  lastly^  the  damages. 

He  who  has  an  absolute  or  general  property  may  support 
this  action,  although  he  has  never  had  the  actual  possession; 
for  it  is  a  rule  of  law,  that  the  property  of  personal  chattels 
draws  to  it  the  possessiony  so  that  the  owner  may  bring  either 
trespass  or  trover,  at  his  election,  against  any  stranger  who 
takes  them  away. — 7  T.  Rep^  9.  In  like  manner  a  man  who 
has  delivered  goods  to  a  carrier  or  other  bailee,  and  so  parted  with 
the  actual  possession,  may  maintain  trover  for  a  conversion  by  a 
gtrangcr,  for  the  owner  has  still  possession  in  law  against  a  wrong- 
doer, and  the  carrier,  or  other  bailee,  is  no  more  than  bis  servant 
— Ibid,  This  rule,  however,  does  not  ftpply*  unless  the  person 
having  the  general  property  has  also  a  right  of  possession. — Post. 

If  a  bailee  of  goods,  for  a  particular  purpose,  transfer  them  to 
another,  in  contravention  of  that  purpose,  the  general  owner  may . 
maintain  *  trover  against  that  person,  even  although  he  be  a  bona 
fide  vendee. — 2  Camp^  335 ;  2  Stark^  311.  So  if  a  person  having 
a  lien  on  goods  wrongfully  part  with  them,  the  owner's  right  to  the 
possession  revives,  and  he  may  maintain  trover  for  them. — 1  Af,  d: 
^6.,  552;  19  W€nd,,^Z\\  6  (7.^P.,620;  11  Wendell. 

A  verbal  gift  of  a  chattel,  without  actual  delivery  to  the  donee 
or  his  agent,  does  not  pass  the  property  to  the  donee. — 2  B,  d;  A,, 
561;  2JbA».,  52;  7  Ibid,  26;  10  Ibid,  29S.  But,  it  seems,  that 
such  gift  by  deed,  would  transfer  the  property  without  actual  de- 
livery.— 2  B.  d:  A^55l.  A  delivery,  however,  may  be  inferred 
from  circumstances,  the  same  as  in  other  cases. — 10  John^  293. 

An  action  of  trover  is  maintainable  to  recover  the  value  of  goods 
which  have  been  stolen  from  the  plaintiff,  and  which  the  defendant 
had  innocently  purchased,  although  no  steps  have  been  taken  to 
bring  the  thief  to  justice ;  for  the  obligation  which  the  law  imposes 
on  a  person  to  prosecute  the  party  who  has  stolen  the  goods,  does 
not  apply  when  the  action  is  against  a  third  party  innocent  of  the 
felony.— 13  M.  d:  W,,  603. 

If  goods  are  taken  feloniously,  the  felon  acquires  no  title  and  can 
convey  none  to  a  bona  fide  purchaser. — 8  CW.,  238 ;  14  Wend^  31. 
The  term  feloniously  does  not  apply  to  larceny  only,  but  to  all 
ceses  in  which  the  obtaining  of  the  property  was  under  such  cir- 
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camfitances  as  to  render  the  person  obtaining  liable  to  an  indict- 
ment for  a  felony. 

A  sale  of  goods,  procured  through  the  fraud  of  the  vendor,  does 
not  change  the  property. — 7  Taunt^  69;  6  Moore,  98.  It  is 
equally  void  as  between  the  parties,  whether  the  fraud  in  its  nature 
be  indictable  or  not. — 1  ffillj  311.  If  A.  under  the  pretence  of  a 
purchase,  obtains  possession  of  B.'s  goods,  and  absconds  to  avoid  a 
suit  for  their  value,  and  the  sheriff  seizes  such  goods  in  execution 
immediately  after  the  delivery  to  A.,  it  seems  that  B.  may  lawfully 
rescue  them  out  of  the  hands  of  the  sheriff  but  the  validity  of  the 
purchase  by  A.  is  a  question  for  the  jury,  viz :  as  to  whether  the 
purchaser  had  obtained  possession  of  the  goods  with  a  preconceived 
design  not  to  pay  for  them. — 2  J),  d;  R^  756 ;  1  A  ^  C,  514 ;  20 
Wend^  167 ;  seel  Hill,  602.  But  though  goods  are  obtained  by 
a  fraudulent  purchase,  and  therefore  the  sale  is  void  as  to  the  pur- 
chaser, and  can  be  taken  on  execution  against  him,  yet  if  the  latter 
sell  them  to  a  bona  fide  purchaser,  without  notice  of  the  fraud  the 
property  passes  to  his  vendee. — 8  Cow^  238.  A  contract  for  the 
sale  of  goods,  obtained  by  fraud  on  the  part  of  the  purchaser,  is 
void  only  at  the  election  of  the  vendor;  and  it  is  too  late  to  declare 
such  election  after  the  goods  have  passed  into  the  hands  of  a  bona 
fide  purchaser. — 1  /.  Seott,  919. 

The  vendee  of  goods  cannot  sustain  trover  for  them,  unless  the 
absolute  property  in,  as  well  as  the  right  to  possession  of  them,  be 
vested  in  him,  at  the  time  of  the  conversion  of  them.  The  princi- 
ple that  runs  through  all  the  cases  is,  that  where  something  re- 
mains to  be  done,  as  between  buyer  and  seller,  or  for  the  purpose 
of  ascertaining  either  the  quantity  or  price,  there  is  no  delivery. — 
6  Cow^  250  ;  7  Wend^  406.  A  complete  present  right  of  property 
does  not  attach  in  the  buyer,  and  consequently  he  cannot  maintain 
trover. — See  post  The  purchaser  must  have  paid  or  tendered  the 
price  of  the  goods  or  he  cannot  maintain  trover. — 4  B,  <&  C^ 
941. 

When  goods  are  sold  to  be  paid  for,  by  the  contract,  at  the  time 
of  delivery,  in  cash  or  notes,  and  the  property  is  delivered  by  the 
vendor  without  at  the  time  requiring  the  notes  or  the  cash,  or 
annoxiiig  any  condition  to  the  delivery,  and  there  is  no  fraud  to 
avoid  the  contract,  such  delivery  is  a  waiver  of  the  condition,  and 
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the  property  passes  to  the  vendee. — 6  Cow^  110 ;  6  Wend^  1*1 ;  4 
Maas^  405 ;  17  Ibid,  606  ;  see  1 1bid,  404. 

In  the  case  of  a  sale  of  a  chattel  not  in  existence,  as  upon  a  con- 
tract to  build  a  carriage,  though  the  purchaser  pays  the  whole 
price  in  advance,  he  acquires  no  property  till  it  is  finished  and  de- 
livered to  him. — 1  Taunt^  318 ;  6  Bing^  270 ;  2  Benio,  628.  But 
when  the  materials  of  another  are  united  to  materials  of  mine,  by 
my  labor,  or  the  labor  of  another,  and  mine  are  the  principal  ma- 
terials, and  those  of  the  other  only  accessory,  I  acquire  the  right 
of  property  in  the  whole  by  right  of  accession* — 7  John^  473 ;  2 
Benio,  628. 

A  landlord  has  such  a  property  in  timber  wrongfully  cut  down 
during  a  lease,  as  to  enable  him  to  support  trover,  if^it  be  removed. 
But  it  docs  not  lie  for  injuries  to  land  or  other  real  property,  even 
by  a  severance  of  a  part  of  what  properly  belongs  to  the  freehold, 
unless  there  has  also  been  an  asportation. — 7  T.  jR.,  13 ;  1  Chit.  Pl^ 
168. 

Proof  by  plaintiff  of  his  having  a  special  property  in  the  goods, 
will  suffice  to  enable  him  to  maintain  this  action.  A  bailee  under 
a  general  bailment — 2  TaunL,  268 — or  even  a  gratuitous  bailee — 
2  £.<&  A^  39 — has  a  sufficient  property  to  enable  him  to  recover. 

Possession  alone  gives  the  possessor  such  a  property  as  will  en- 
able him  to  maintain  this  action  against  a  wrong-doer.  The  finder 
of  a  chattel  has  such  property  as  will  enable  him  to  maintain  tro- 
ver ;  but  the  rule  does  not  apply  to  the  finder  of  a  chose  in  action 
as  a  lottery  ticket — 9  Cbw.,  670. 

The  proof  of  right  of  possession  is  the  same  as  in  trespass. 

A  conversion  before  the  commencement  of  the  action  is  essential 
to  the  support  of  it. — 6  John,,  44.  It  may  be  either,  1st,  by  wrong- 
fully taking  chattels ;  2dly,  by  some  other  illegal  assumption  of 
ownership,  or  by  illegally  using  or  misusing  it;  or,  3dly,  by  a 
wrongful  detention. 

1.  A  tortious  taking  is,  of  itself,  a  conversion,  and  in  such  case, 
no  demand  is  necessary  in  order  to  maintain  the  action. — 15  John., 
431 ;  3  Wend.,  406. 

If  the  article  was  taken  to  do  a  work  of  charity,  or  to  do  a  kind- 
ness to  the  party  who  owned  it,  and  without  any  intention  of  injury 
to  it,  or  of  converting  it  to  the  use  of  the  taker,  he  is  not  liable  in 
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trover  or  any  other  action. — 4  Esp^  165.  Trover  lies  against  a 
carrier  who  delivers  goods  to  a  wrong  person,  though  bj  mistake 
— Peakey  68 — or  if  any  conversion  can  be  proved. — 6  Cow^  757. 
An  abuse  of  a  possession  originally  lawful,  or  a  breach  of  the  trust 
under  which  the  property  was  placed  in  the  defendant's  hands  is  a 
conversion. — 10  John^  172.  If  a  bailee  sell  the  goods  it  is  a  con- 
version.— 19  Wend^  431. 

2.  K  a  person  exercise  a  dominion  on  the  property  in  exclusion, 
or  in  defiance  of  the  plaintiff's  right,  it  is  a  conversion,  whether  for 
his  own  or  another  person's  use. — Uohn^  254;  8  Wend^  610;  10 
Ibid,  349 ;  12  Ihid,  39 ;  15  Ibidy  633.  Therefore,  a  servant  is  lia- 
ble in  trover,  though  the  conversion  be  done  for  the  benefit  and 
by  the  order  of  his  master.— 4  M.  d  S^  529.  If  a  carrier  break 
open  a  box  containing  goods — 2  Salk^  855 — or  draw  out  part  of  a 
cask  of  liquor,  and  fill  it  with  water — 1  Str^  576 — ^it  is  a  conver- 
sion. Trover  does  not  lie  for  the  taking  of  too  many  goods  on  exe- 
cution.—1  C.  it  P.,  146. 

Where  the  property  came  into  the  possession  of  the  defendant 
by  delivery  or  finding,  or  in  any  lawful  manner,  there  must  be  a 
demand  of  it  by  the  plaintiff  and  a  refusal  by  the  defendant  to  de- 
liver it  up,  to  constitute  a  conversion — B,  N,  P.,  44 ;  10  Wend^ 
589 — and,  in  all  cases  where  the  plaintiff  is  not  prepared  to  prove 
a^wrongful  taking  or  assumption  of  property  by  the  defendant,  he 
must  prove  a  demand  or  refusal. — 2  H,  B^  135.  If  there  has  been 
no  actual  conversion,  a  demand  and  refusal  will  not  lay  a  founda- 
tion for  the  action  of  trover,  unless  the  party  had  the  property  de- 
manded in  his  possession  at  the  time  of  the  refusal,  so  that  he  can 
comply  with  the  demand :  in  such  cases,  the  party  aggrieved  must 
resort  to  his  remedy  by  a  special  action  on  the  case,  or  assumpsit, 
as  the  case  may  be. — 6  Barh^  436.  Thus,  if  the  defendant  came 
into  possession  of  the  property  lawfully,  and  before  a  demand  is 
made,  he  sell  it,  trover  cannot  be  maintained  against  him. — 11  M. 
dt  Wf  363. 

A  demand  may  be  either  verbal  or  in  writing ;  if  in  writing  it  is 
sufScient  if  left  at  the  defendant's  house. — 1  Usp^  22 ;  1  Gaw^  69. 
If  there  be  a  verbal,  and  also  a  demand  in  writing,  at  the  same 
time,  and  neither  referring  to  the  other,  evidence  of  the  verbal  de- 
mand is  snj£cient,  without  producing  that  which  was  in  writing. 
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— 1  Camp^  439.  A  demand  of  payment  for  the  goods  is  a  suf- 
ficient demand. — 1  Etp^  31 ;  1  John,  Cas^  406.  If  the  demand 
be  made  by  a  third  person  for  the  plaintiff,  it  must  be  proved  that 
he  was  duly  authorized  to  make  it — 2  Brod.  <£  Bing^  447.  Where 
property  is  entrusted  to  one  to  keep  on  the  joint  accoant  of  two  or 
more  owners,  one  alone,  without  the  authority  of  the  others,  cannot 
lawfully  demand  it. — 13  £<ut^  197.  So,  in  case  of  bailees,  a  de- 
mand of,  and  a  refusal  by  one  of  them,  is  not  sufiScient  to  charge 
both;  it  would  be  otherwise  if  the  defendants  are  partners,  as  then 
a  refusal  by  one  would  be  evidence  of  a  conversion  by  both.— 4 
Silly  13.  When  several  joint-owners  of  a  chattel  deliver  it  to  a 
third  person,  he  may  retain  it  until  all  the  joint-owners  require 
him  to  return  it. — 4  J,  Scottj  881.  Where  goods  had  been  bailed 
by  several  upon  the  terms  that  the  bailee  was  not  to  part  with  the 
possession,  except  upon  the  joint  order  or  request  of  the  bailors, 
and  the  bailee  afterwards  delivered  possession  of  the  goods  to  one 
of  the  bailors  upon  his  sole  request,  it  was  held,  that  the  bailors 
jointly  could  not  maintain  an  action  for  the  delivery  up  of  the 
goods  without  the  joint  order  or  request  of  all  the  bailors. — X.  Jb 
Eq,  Rep,  The  bailee  would  be  a  trustee  for  the  bailors,  and 
could  be  proceeded  against  in  equity  for  a  breach  of  the  trust, 
and  would  be  liable  to  make  compensation  to  those  who  were  in- 
jured by  the  breach  of  trust. — lb.  If  a  common  carrier  obtains 
possession  of  goods  wrongfully,  or  without  the  consent  of  the 
owner,  express  or  implied,  he  has  no  lien  on  them  for  freight, 
and  i^  on  demand,  he  refuses  to  deliver  them  to  the  owner,  such 
owner  may  bring  trover  for  their  value. — 1  Dtmg^  Mieh,  Bep^  1. 

Property  in  goods  may  be  acquired  by  accession;  which  in> 
eludes  the  acquisition  of  property  proceeding  from  the  admixture 
or  confusion  of  goods. 

The  common  law  will  not  allow  one  man  to  gain  a  title  to  the 
property  of  another  upon  the  principle  of  accession,  if  he  took  the 
other's  property  wilfuUy  as  a  trespasser. — 2  Kent^  363.  As  against 
a  trespasser  the  original  owner  of  the  property  may  seize  it  in  its 
new  shape,  whatever  alteration  of  form  it  may  have  undergone,  if 
he  can  prove  the  identity  of  the  original  materials.  Where  A.  en- 
tered upon  the  land  of  B.,  and  cut  down  trees,  and  made  shingles 
of  them,  and  carried  them  away,  it  was  held  that  the  property  of 
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the  shingles  was  in  B. — 5  John^  348.  So,  where  a  trespasser  cut 
wood  on  another's  land,  and  converted  it  into  charcoal,  it  was 
held  that  the  charcoal  belonged  to  the  owner  of  the  land. — 6  Ih.^ 
169.  So,  when  one  takes  trees  wrongfully  from  the  land  of  an- 
other, and  saws  them  into  boards  or  plank,  the  owner  of  the  treee 
may  take  the  boards  or  plank,  or  bring  trover  for  them,  and  the 
value  of  the  boards  or  plank  will,  in  such  case,  be  the  measure  of 
the  damages. — 7  Cow^  95 ;  8  Wen^  603.  "  The  rule,"  say  the 
court,  ^  in  case  of  a  wrongful  taking  is,  that  the  taker  cannot,  by 
any  act  of  his  own,  acquire  title,  unless  he  either  destroy  the 
identity  of  the  thing ;  as  by  changing  money  into  a  cup,  or  grain 
into  malt;  or  annexing  it  to  and  making  it  part  of  some  other 
thing,  which  is  the  principal ;  or  changing  its  nature  from  per- 
sonal to  real  property ;  as  when  it  is  worked  into  a  dwelling-house. 
Thus,  cloth  made  into  a  garment,  leather  into  shoes,  trees  squared 
into  timber,  and  iron  nuule  into  bars,  may  be  reclaimed  by  their 
original  owner,  in  their  new  and  improved  state." — 75. 

In  6  Hill^  425,  the  court  decided  that  if  one  wrongfully  take 
another's  grain  and  manufacture  it  into  whisky,  the  property  is 
thereby  changed,  and  the  whisky  belongs  to  the  manufacturer. 
The  same  case  again  came  before  the  court,  and  they  adhered  to 
their  former  opinion. — Jewett^  J^  dissenting j  4  DeniOy  332.  In  the 
Court  of  Appeals  it  was  held  that  the  property  was  not  changed, 
and  that  the  whisky  belonged  to  the  owner  of  the  original  mate- 
rial, and  that  a  creditor  having  an  execution  against  the  owner  of 
the  com  might  seize  the  whisky,  and  sell  it  to  satisfy  his  debt.  It 
was  held  that  if  a  chattel  wrongfully  taken  retains  its  original  form 
and  substance,  or  may  be  restored  to  its  original  materials,  it  be- 
longs to  the  original  owner ;  and  this  rule,  it  seems,  holds  against 
an  innocent  purchaser  from  the  wrong-doer,  without  regard  to  the 
increased  value  bestowed  bj  him  upon  the  chattel.  But  if  the 
chattel  be  converted  by  an  innocent  purchaser  or  holder,  into  a 
thing  of  a  different  species^  as  where  wheat  is  made  into  bread, 
olives  into  oil,  grapes  into  wine,  the  original  owner  cannot  reclaim 
it  But  there  is  no  such  distinction  in  favor  of  a  wilful  wrong- 
doer. He  can  acquire  no  property  in  the  goods  of  another  by  any 
change  wrought  in  them  by  his  labor  or  skill,  however  great  the 
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change  may  be,  provided  it  can  be  proved  that  the  improved  arti- 
cle was  made  from  the  original  material. — 3  Cow^  379. 

With  respect  to  the  case  of  a  confuticn  of  goods,  where  those  of 
two  persons  are  so  intermixed  that  they  can  no  longer  be  distin- 
goished,  the  common  law  gives  the  entire  property  to  him  whose 
property  was  originally  invaded,  and  its  distinct  character  des- 
troyed.— 2  Kent,  364.  If  a  mortgagee  of  goods,  who  is  entrusted 
with  the  possession,  intermix  them,  purposely  or  through  want  of 
proper  care,  with  his  own  goods,  so  that  they  cannot  be  distin- 
guished, and  consigns  them  for  sale  to  a  third  person,  who  sells 
them,  the  mortgagee  is  entitled  to  recover  of  the  consignee  the 
value  of  the  whole. — 1 1  Met^  493.  "  If  one  wilfully  intermixes  his 
money,  com,  or  hay,  with  that  of  another  man,  without  his  appro- 
batum  or  knowledge^  or  casts  gold  in  like  manner  into  another's 
melting-pot  or  crucible,  our  law  to  guard  against  fraud  allows  no 
remedy  in  such  a  case,  but  gives  the  entire  property,  without  any 
account,  to  him  whose  original  dominion  is  invaded,  and  endeav- 
ored to  be  rendered  uncertain  without  his  own  consent — 2  BL 
Com^  405. 

An  absolute  refusal  is  not  always  evidence  of  a  conversion.  If 
the  refusal  be  from  a  bona  fide  doubt  as  to  the  plaintiff's  being  en- 
titled to  the  goods — 3  Camp^  215,  n. — or,  where  the  demand  is 
not  made  by  the  plaintiff  himself  whether  the  party  making  is 
authorized  to  do  so— 1  JSlsp^  83 — or  where  any  reasonable  excuse 
is  bona  fide  made,  showing  that  the  party  does  not  wish  to  appro- 
priate the  goods  to  his  own  use,  or  in  exclusion  of  the  real  owner, 
the  refusal  is  no  evidence  of  conversion, — 1  Arch,  N.  P^  459.  So, 
where  the  defendant  at  first  refused  to  give  up  the  goods,  but  after- 
wards tendered  them  before  action  brought — 1  M,  dk  Scottj  459 ; 
8ee  14  Wend^  201. 

If  the  person  in  whose  possession  the  goods  are,  has  a  lien  upon 
them  for  a  debt  due  to  him  from  the  owner,  the  plaintiff  cannot  re- 
cover without  a  payment  or  tender  of  the  money,  before  bringing 
the  action. — 4  C,  d:  P.,  260.  But  if  one  having  a  lien  upon  goods, 
when  they  are  demanded  of  him,  claim  to  retain  them  upon  a 
different  ground,  making  no  mention  of  the  lien,  a  tender  of  the 
amount  of  the  lien  is  not  necessary. — 1  Camp^  410,  n. ;  -2  Stark^ 
272 ;  9  CW.,  52.    A  party  having  a  lien  upon  goods  may  transfer 
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the  possession  of  them,  subject  to  the  lien,  to  a  third  person,  who 
may  lawfully  hold  them  until  the  lien  be  paid. — 19  Wend.  431. 

An  admission  by  a  defendant  that  the  property  had  come  to  his 
possession,  that  he  had  sold  it  and  received  the  money  for  it,  suf- 
ficient evidence  of  conversion. — 6  Wend,^  603.  But  see  ante,  p, 
369. 

One  tenant  in  common  cannot  maintain  trover  against  the  other, 
for  a  thing  still  in  his  possession,  for  the  possession  of  one  is  the 
possession  of  both — 1  T,  -ft.,  668 — ^but  if  one  tenant  in  common 
destroy  the  thing  in  common,  the  other  may  bring  trover. — 2 
Jokn^  468 ;  7  Wend.^  449.  But  the  converting  the  article  owned 
in  comnron  to  its  general  and  profitable  application,  as  grinding 
wheat  into  flour,  is  nbi  a  conversion. — 1  Taunt,,  241 ;  Quere?  A 
sale  by  one  of  two  tenants  in  common  of  the  whole  of  the  property 
has  been  held  a  conversion. — 3  John,,  175;  9  Cow,,  230;  21  Wend,, 
72 ;  see  6  B.d:  Aid,,  395.  But  a  sale  by  one  of  his  share  only, 
would  not  be. — 2  John,,  468.  Where  a  defendant  disposes  of 
property  for  his  own  use,  it  amounts  to  a  conversion,  whether  he 
was  a  tenant  in  common  with  the  plaintiff,  of  the  property,  or 
otherwise. — ZMich.,  139. 

The  measure  of  damages,  in  general,  is  the  value  of  the  property 
at  the  time  of  the  conversion — 8  C,  d:  P,,  568 — to  which  interest 
may  be  added. — 7  Cow,,  294.  But  the  jury  may,  in  their  discre- 
tion, give  the  value  at  a  subsequent  time. — llbid,  625;  S  Ibid, 
82.  Special  damages  may  be  recovered,  if  stated  in  the  declara- 
tion.—7  C.  ih  P.,  478. 

In  mitigation  of  damages,  the  defendant  may  show  that  he  has 

returned  the  property. — Ante,  p,  366.     He  may  also  show  that  he 

was  tenant  in  common  with  the  defendant^  to  reduce  the  damages 

to  a  proportionate  share. — 4  East,,  121.     So,  that  the  plaintiff  has 

only  a  lien  on  the  goods.    In  such  case,  if  the  action  be  against  a 

stranger,  the  plaintiff'  may  recover  the  full  value,  though  exceeding 

his  lien ;  and  then  stand  a  trustee  for  the  general  owner  for  the 

balance ;  but  when  the  action  is  against  the  general  owner,  or  one 

acting  under  him,  the  plaintiff  can  recover  only  according  to  his 

special  interest. — 7  Cow,,  681,  n.  a.     A  defendant  cannot  show 

title  in  another,  without  showing  some  claim  or  interest  in  himself 

derived  from  such  person. — 10  Wend,,  889 ;  11  Ibid,  54. 
26 
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By  a  recovery  in  trover  and  payment  of  the  damages,  the  prop- 
erty vests  in  the  defendant. — 8  Cow^  43 ;  Z  M.Q.A  S^  266.  But 
where  there  is  no  actual  satisfaction  of  the  judgment,  but  only  an 
imprisonment  upon  the  execution,  it  would  be  otherwise. — 1  John^ 
200 ;  8  Cow^  43.  If  judgment  has  been  rendered  against  one  of 
several  liable  in  trover,  a  tender  of  the  amount  of  the  judgment  to 
the  justice,  will  bar  an  action  against  the  others. — 16  JBarb^  337. 
A  judgment  in  favor  of  a  defendant,  upon  a  trial  involving  the 
right  of  property,  will  bar  an  action  against  all  claiming  the  prop- 
erty imder  the  defendant,  or  in  privity  with  him..  The  term 
privity  denotes  mutual  or  successive  relationship  to  the  same 
rights  of  property. — 2  Mick.Rep^  372.  In  England,  where  judg- 
ment has  been  obtained  against  one  for  a  tort,  the  right  given  by 
the  record  merges  the  inferior  remedy  by  action  for  the  same  tort 
against  another  party. — 13  M.  dt  W^  494. 


5.    Trespass  to  Personal  Property, 

9 

Trespass  lies  to  recover  damages  for  immediate  wrongs,  accom- 
panied with  forccj  to  personal  property,  by  destroying,  damaging, 
taking  away,  detaining  or  converting  it.  To  sustain  trespass,  the 
injury  must  be  immediate  and  not  consequential;  that  is,  the  act 
complained  of  itself,  must  occasion  the  injury,  it  must  not  be  a 
mere  consequence  of  that  act.  If  one  throw  a  log  into  the  high- 
way, and,  in  the  act  of  throwing  it,  hit  another,  trespass  lies ;  but 
if  after  it  is  thrown  into  the  highway,  an  injury  ensue  in  conse- 
quence of  its  being  in  the  way,  case  would  be  the  proper  form  of 
remedy  for  it.  The  act  must  be  committed  with  force,  but  the 
degree  of  force  with  which  it  was  done  will  make  no  difference. 
The  intent  with  which  the  act  is  done  is  immaterial ;  though  the 
injury  arise  from  accident,  trespass  lies. — 19  e/oAn.,  381 ;  10  Wend^ 
324;  18e7bAw.,  267. 

The  general  issue  is  sufficient  unless  the  defendant  rely  upon 
matter  in  justification  or  excuse,  in  which  cases  notice  of  such 
matter  must  be  given. — 11  John,,  132;  10  Wend,^  110.  The  de- 
fendant cannot,  under  the  general  issue,  show  property  out  of  the 
plaintiff  in  a  stranger. — 1  Wend,,  466 ;  17  Ibid,  91. 


TRB8PA88  TO  PSR80KAL  PROPBRTT.  •  895 

When  the  general  issue  only  is  pleaded,  the  plaintiff  must  prove 
his  right  to  the  property  injured,  the  injury,  that  defendant  com- 
mitted the  injury,  and  the  damages. 

The  plaintiff  must  either  have  been  in  actual  possession  of  the 
property  at  the  time  of  the  trespass,  or  he  must  have  a  general  or 
special  property  in  the  goods,  and  the  right  to  immediate  posses- 
sion. — 8  Jokn^  432 ;  1  Wend^  466.  Actual  possession  is  enough 
to  sustain  the  action  against  a  mere  wrong-doer,  against  all  except 
the  owner. — lY  Wend^  91.  The  general  ownership  of  property 
gives  a  constructive  possession,  but  unless  the  plaintiff,  in  such 
case,  has  the  right  of  immediate  possession,  at  the  time  of  the  tres- 
pass, the  action  cannot  be  sustained. 

A  sheriff  or  constable,  having  duly  seized  goods  under  an  exe- 
cution, has  such  a  special  property  in  them,  that  he  may  maintain 
trespass  for  an  injury  to  them.  But  the  plaintiff  in  an  execution 
has  no  lien  upon  property  in  the  goods,  and  can  have  no  action 
for  the  injury. — 1  DeniOy  835.  Where  a  constable  sues,  and 
attempts  to  build  up  a  title  under  the  process,  he  must  show  a 
good  judgment  or  regular  proceedings,  as  well  as  regular  process. 
When  there  is  a  defect  of  jurisdiction,  or  the  proceedings  are  void 
for  any  other  cause,  he  cannot  maintain  the  action,  at  least  against 
the  defendant  in  the  execution. — 2  Denio,  643  ;  see  7  John,,  32, 
Any  one  who  has  a  right  of  property  in  the  goods  sufficient  to 
maintain  trover,  may  maintain  trespass. — See  tit.  Trover,  A  re- 
ceiptor of  goods  on  execution  cannot  maintain  trespass  or  trover — 
7  Cow,,  294 — unless  he  has  engaged  to  deliver  them  by  a  certain 
day,  or  pay  the  amount  of  the  execution. — 16  Wend,,  835. 

The  same  rule  applies  in  this  action  as  in  actions  for  trespass  on 
•  lands,  with  respect  to  the  defendants. — See  post.  Trespass  will 
not  lie  against  a  person  for  the  taking  of  property  by  his  servant, 
by  mistake,  when  no  direction  or  authority  is  given  by  the  princi- 
pal, to  take  the  particular  property  in  question,  and  there  is  no 
subsequent  assent  to  the  taking. — 8  Wend,,  474.  A  principal  is 
not  liable  in  trespass  for  the  act  of  his  agent,  unless  he  authorize  it 
beforehand,  or  subsequently  assented  to  it,  with  knowledge  of  what 
had  been  done.  Therefore,  when,  in  an  action  of  trespass  against 
a  landlord,  it  appeared  that  he  gave  a  broker  a  warrant  to  distrain 
for  rent,  and  the  broker  took  away  and  sold  a  fixture,  and  paid  the 
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proceeds  to  the  defendant,  who  received  them  without  inquiry,  but 
without  knowledge  that  anything  irregular  had  been  done,  it  was 
held,  that  no  such  authority  or  assent  appeared  as  would  sustain 
the  action. — 13  Ad.  d  Ell^  N.  S.^  780.  The  plaintiff  in  an  exe- 
cution is  not  liable  if  the  constable  levy  upon  the  property  of  a 
third  person,  unless  he  interfere  with  the  levy,  or  assent  to  what 
has  been  done  by  the  officer. — 1  Denio,  501.  Nor  is  a  plaintiff  in 
any  case  liable  for  the  issuing  of  a  process,  unless  he  directed  or 
sanctioned  it. — 1  Wend^y  210. 

A  person,  not  being  an  infant,  or  feme  covert,  who,  after  the 
commission  of  a  trespass,  committed  for  his  use  and  benefit,  assents 
to  it,  becomes  a  trespasser. — See  post, 

'The  intent  with  which  the  trespass  was  committed  may  be  taken 
into  consideration,  in  giving  damages — 2  Stark.,  2 13-— either  to  en- 
hance or  mitigate  them. 

When  notice  of  special  matter  is  given,  the  evidence  will  depend 
npon  the  notice. 

A  return  of  the  property  taken,  though  accepted  by  the  plain- 
tiff, IB  no  bar  to  the  action ;  it  will  avail  only  in  mitigation  of  the 
damages. — 17  Wend.,  91. 

In  general,  where  one  of  several  joint  trespassers,  or  other 
wrong-doers  is  sued,  and  a  recovery  had  against  him  for  the  fiill 
amount  of  the  injury  committed  by  all,  and  he  is  compelled  to  pay 
the  whole  amount,  he  has  no  claim  whatever. — 8  T.  B.,  186.  But 
the  rule  that  there  is  no  contribution  between  joint  'tortfeasors, 
does  not  apply  to  a  case  where  the  party  asking  contribution  is  a 
tortfeasor  only  by  inference  of  law ;  but  is  confined  to  cases  where 
it  must  be  presumed  that  the  party  knew  he  was  committing  an 
unlawful  act.— -1  M.  dk  W.,  504 ;  see  4  Bin^.,  66  ;  2C,d:  P.,  417  ; 
llJokn.,  142  ;  9  Cow.^  154. 


6.    Trespass  to  Beat  Property. 

Every  unwarrantable  entry  upon  the  land  of  another,  whether  it 
be  enclosed  or  not,  is  a  trespass. — 19  John.,  385.  Even  shooting 
at  game  on  another's  land,  though  without  an  actual  entry,  is  in 
law  a  trespass.    To  maintain  this  action,  the  land  must  be  situate 
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within  the  State ;  if  it  be  out  of  the  State,  the  plaintiff  could  not 
sue  in  this  State. — Ante^  p,  16.  The  owner  of  cattle  is  liable  in 
trespass  for  their  entering  upon  the  land  of  another. — 19  John^ 
385;  Infrci. 

The  person  in  actual  possession  of  land,  whether  that  pos- 
session is  legal  or  not,  may  maintain  this  action  against  a  wrong- 
doer.—4  B»  <&  (7.,  574.  A  person  havii)g  title  to  land,  although 
not  in  the  actual  possession  of  it,  may  maintain  trespass  against 
any  one  not  having  title, — 10  Wend^  639;  8  Cow^  116.  A  lessor 
cannot  maintain  this  action  against  a  stranger  while  there  is  a 
tenant  in  possession — 1  John^  511 ;  3  Ibid,  468  ;  12  Ihidy  183 — 
the  action  must  be  brought  by  the  lessee. — 19  Wend,,  507.  Tres- 
pass lies  for  an  entry  upon  land  and  an  ouster  of  the  plaintiff,  but 
damages  can  be  recovered  only  for  the  simple  entry  and  ouster, 
and  not  for  the  continuance  of  the  trespass;  damages  for  the  latter 
are  not  recoverable  until  after  the  plaintiff  has  gained  possession 
by  re-entry. — Ibid,  Whoever  has  an  exclusive  right  in  the  soil,  as 
to  a  crop  of  wheat  growing  thereon,  may  maintain  trespass. — 9 
Cow.,  39. 

The  same  rule  prevails  in  civil  actions  for  trespass,  as  in  criminal 
proceedings  for  misdemeanors,  in  respect  to  defendants.  In  mis- 
demeanors, all  persons  who  order  or  incite  others  to  commit  the 
offence,  or  procure  it  to  be  committed,  and  all  persons  present, 
aiding  and  abetting  in  the  commission  of  it,  arc  principals,  as  fully 
as  the  person  by  whose  hand  it  is  actually  committed ;  so,  in  tres- 
pass, all  persons  who  order  or  procure  it  to  be  done,  or  incite 
others  to  do  it,  are  guilty  of  the  trespass. — 1  Arch.,  N,  P.,  304. 
Where  the  defendant  ascended  in  a  balloon,  which  descended  a 
short  distance  from  the  place  of  its  ascent,  into  the  plaintiff  ^s  gar- 
den, and  the  defendant  being  entangled  and  in  a  perilous,  situation, 
called  for  help,  and  a  crowd  of  people  broke  through  the  fences 
into  the  plaintiff's  garden,  beat  and  trode  down  his  vegetables, 
flowers,  kc,  it  was  held  that  though  the  ascension  in  a  balloon  was 
a  lawful  act,  yet,  as  the  defendant's  descent^  under  the  circumstan- 
ces, would  ordinarily  and  naturally  draw  the  crowd  into  the  plain- 
tiff's garden,  either  from  a  desire  to  assist  him,  or  to  gratify  a  curi- 
osity which  he  had  excited,  he  was  answerable  for  all  the  damages 
done  to  the  plaintiff's  garden. — 19  John,,  381. 
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The  osoal  form  of  the  declaration  does  not  particolariy  desciibe 
the  land.  That  would  be  sofficient  unless  the  defendant  should 
plead  title,  in  which  case  unless  the  plaintiff  should  declare  in  the 
circuit  court,  setting  forth  the  particular  land  in  which  the  tres- 
pass was  conunitted,  which  he  may  do  sometimes — tee  post — ^the 
defendant  would  prevail  in  that  court,  upon  proving  title  to  any 
land  in  the  township  mentioned  in  the  declaration. — S  Wend^  603 ; 
11  Ibid^  642.  To  avoid  this  and  other  difficulties,  the  declaration 
should  describe  the  land  on  which  the  trespass  was  committed. 

By  statute  *^  every  person  who  shall  cut  down  or  carry  off  any 
wood,  underwood,  trees  or  timber,  or  shall  girdle  or  otherwise  de- 
spoil or  injure  any  trees  on  the  land  of  any  other  person,  without 
the  leave  of  the  owner  thereof,  or  on  the  lands  or  commons  of  any 
city,  township,  village  or  other  corporation,  without  license  there- 
for given,  shall  be  liable  to  the  owner  of  such  land,  or  to  such  cor- 
poration, in  three  times  the  amount  of  damages  which  shall  be  as- 
sessed therefor  in  an  action  of  trespass,  by  a  jury,  or  by  a  justice  of 
Jhe  peace,  in  the  cases  provided  by  law. — C.  L^  Sec,  4715.  !£, 
upon  the  trial  of  any  such  action,  it  shall  appear  that  the  trespasa 
was  casual  and  involuntary,  or,  that  the  defendant  had  probable 
cause  to  believe  that  the  land  on  which  such  trespass  was  commit- 
ted was  his  own ;  or  that  such  wood,  trees  or  timber  was  taken  for 
the  purpose  of  making  or  repairing  any  public  road  or  bridge,  judg- 
ment shall  be  given  to  recover  only  the  single  damages  assessed. 
—Ib^  Sec.  4716. 

If  any  person  shall  be  ejected  or  put  out  of  any  lands  or  tene- 
ments in  a  forcible  or  unlawful  manner,  or  being  put  out,  be  after- 
wards holden  and  kept  out-by  force  or  with  a  strong  hand,  he  shall 
be  entitied  to  maintain  an  action  of  trespass,  and  shall  recover 
therein  three  times  the  amount  of  damages  assessed  by  a  jury  or  a 
justice  of  the  peace,  in  the  cases  provided  by  law. — Ib^  Sec,  4717. 

This  section  applies  only  to  damages  for  a  forcible  eviction  and 
detainer.  The  taking  and  conversion  of  personal  property,  though 
committed  at  the  same  time,  and  forming  a  part  of  the  same  trans- 
action, is  distinct  and  different  in  its  nature  from  an  eviction  and 
detainer.  The  plaintiff,  if  he  wishes  to  avail  himself  of  the  benefit 
of  the  statute,  must  take  a  separate  assessment  of  the  damages  oc- 
casioned by  the  eviction  and  detainer,  and  of  those  occasioned  by 
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the  taking  and  conversion  of  the  personal  property.  Unless  he 
does  so,  the  damages  for  the  eviction  and  detainer  cannot  be 
trebled. — i  Mich^  173, 

To  entitle  the  defendant  to  treble  damages,  nnder  the  first  cited 
section,  he  must  declare  upon  that  section.  If  the  declairation 
contain  a  count  upon  the  statute  and  a  general  count,  and  the 
damages  are  assessed  upon  all  the  counts,  the  defendant's  damages 
cannot  be  trebled. — 1  Cow^  160. 

It  will  be  a  decisive  objection  that  the  declaration  does  not  refer 
to  the  statute.  "•  This  is  essential,  as  notice  to  the  defendant  of  the 
extent  to  which  the  plaintiff  claims ;  otherwise  the  former  cannot 
be  prepared  to  narrow  the  claim,  by  bringing  himself  within  the 
provisions  of  the  act — 1  Cow^  176.  The  declaration  should  refer 
to  the  statute,  so  that  the  defendant  may  be  apprized  of  the  extent 
of  the  demand ;  and  unless  the  defendant,  upon  the  trial,  shall 
bring  himself  within  the  proviso,  the  jury  find  him  guilty  of  the 
trespass  alleged,  and  assess  the  sinffle  value  of  the  timber,  and  upon 
this  finding,  the  value  is  to  be  trebled  by  the  court" — 8  John., 
343.  '  If  the  jury  find  that  the  case  is  within  the  second  section, 
they  should  so  state  in  their  verdict,  to  prevent  the  trebling  of  the 
damages. — lb. 

Form  of  Declaration  under  Sec,  4716. 
A—  B— 


vs, 
C—  D— , 

County,  8S.    The  plaintiff  complains  of  the  defendant 
of  a  plea  of  trespass,  for  that  the  defendant  on  the  day 

of,  (fee,  with  force  and  arms  and  contrary  to  the  pro- 

visions of  chapter  three  of  title  one  hundred  and  thirty-seven  of  the 
compiled  laws  of  this  State,  entitled  **  Of  trespasses  on  lands,"  did 
cut  down  and  carry  off,  without  and  against  the  leave  of  the  said 
plaintif!^  the  owner  thereof,  divers,  to  wit:  twenty  oak  trees  of 
great  value,  to  wit :  of  the  value  of  dollars,  then  and 

there  being  and  standing  on  the  land  of  the  said  plaintiff,  to  wit : 
the  [describe  the  land,]  in  the  township  of  in  said 

county ;  whereby  the  said  defendant  hath  by  force  of  the  said  stat- 
ute forfeited  three  times  the  amount  of  damages  sustained  by  the 
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said  plaintiff  by  reason  of  the  said  prenmes,  and  other  vronga,  to 
the  plaintiff  ^s  damage  one  hundred  dollars. 


Usual  form  of  Declaration, 

A— 

vs 
C— 


t\ 


County,  88.    The  plaintiff  complains  of  the  defendant 
in  a  plea  of  trespass,  for  that  the  defendant  on  the  day 

of  1858,  with  force  and  armb,  the  close  of  the  sidd 

plaintiff,  situate  in  the  township  of  in  the  said  county, 

[describe  the  land,]  broke  and  entered  and  with  his  feet  in  walk- 
ing, and  with  cattle,  to  wit :  horses,  hogs  and  oxen,  trod  down, 
trampled  upon  and  destroyed  the  grass  and  com  of  the  said  plain- 
tiff there  growing,  and  other  injuries  to  him  then  and  there  did 
against  the  peace  of  the  people  of  the  State  of  Michigan,  and  to 
the  plaintiff's  damages  of  one  hundred  dollars. 

Under  the  plea  of  the  general  issue  the  plaintiff  will  have  to 
prove,  1,  the  trespass ;  2,  the  place  in  which  it  was  committed,  so 
as  to  make  it  correspond  with  the  description  of  it  in  the  declara- 
tion ;  3,  possession  of  the  place,  and  4,  the  damage. 

1.  He  must  prove  the  trespass.  This  may  be  done  by  some  per- 
son who  was  present  at  the  time  and  saw  it  committed,  or  by  the 
admissions  of  the  defendant,  or  in  any  manner  connecting  the  de- 
fendant with  the  transaction.  The  time  of  the  commission  of  the 
trespass  is  immaterial,  if  it  was  before  the  commencement  of  the 
suit. — 1  Saund,j  24.  But  evidence  of  only  one  trespass  can  be 
givep,  unless  the  declaration  contain  several  counts,  or  the  tres- 
pass is  stated  to  have  been  committed  on  such  a  day,  and  ^  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the 
commencement  of  the  suit.''  In  such  case,  the  plaintiff  may  prove 
as  many  acts  of  trespass  of  the  nature  laid  in  the  declaration,  as  he 
has  counts,  or  as  were  committed  between  the  first  day  and  the 
commencement  of  the  suit,  as  he  can ;  or  at  his  option,  he  may  in 
the  last  case  give  evidence  of  a  single  trespass  committed  at  some 
other  time,  but  he  cannot  do  both. — 1  Saund,^  24,  a,  (n.;)  1  Stark,^ 
351.  The  latter  mode  of  stating  a  trespass  would  be  improper  if 
the  trespass  must  necessarily  have  all  have  been  done  at  one  time, 
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as  takiDg  a  hone. — Ibid,  But  in  Buch  a  case,  the  plaintiff  can- 
not recover  but  for  one  trespass. — Ibid,  Under  the  allegation  of 
^  other  wrongs,"  the  plaintiff  cannot  prove  anything  not  stated  in 
the  declaration,  unless  it  could  not  with  decency  be  mentioned  in 
\t—Feakej  46. 

2.  It  must  be  proved  to  have  been  committed  by  the  defendant  or 
by  his  orders^  or  at  his  instigation.  In  an  action  of  trespass  against 
several  defendants,  the  Judge  charged  the  jury  that  to  entitle  the 
plaintiff  to  a  verdict  against  all  the  defendants  as  joint  trespassers, 
it  must  appear  that  they  acted  in  concert  in  committing  the  tres- 
pass complained  of;  that  if  some  aided  and  assisted  the  others  in 
the  trespass,  all  were  equally  guilty;  or  if  some  employed  the 
others  to  commit  the  trespass,  or  assented  to  the  trespass  com- 
mitted by  the  others,  having  an  interest  therein,  they  were  all 
jointly  guilty;  that  they  must  be  convinced  from  the  evidence 
that  all  the  defendants  were  acting  in  concert  in  the  trespass  in 
question,  or  they  could  not  all  be  found  guilty ;  but  it  would  not 
be  material,  if  they  had  unequal  interests  in  the  avails  of  the  tres- 
pass, for  that  those  who  confederated  to  do  an  unlawful  act  are 
deemed  guilty  of  the  whole,  although  their  share  in  the  profits 
may  be  small ;  but  if  any  of  the  defendants  were  not  guilty  at  all, 
or  if  any  of  them,  though  guilty  were  acting  separately  and  for 
themselves  alone,  without  any  concert  with  the  others,  they  ought 
to  be  acquitUSd,  and  those  only  found  guilty  who  were  acting 
jointly.  The  court  held  that  the  judge  charged  the  jury  correctly. 
— 10  Wen,j  654.  The  mere  assent  of  a  party  to  a  trespass  com- 
mitted does  not  always  render  him  a  trespasser ;  it  must  have  been 
committed  for  his  benefit^  or  a  subsequent  assent  to  or  adoption  of 
it  will  not  have  that  effect. — 4  B.d;  Ad,y  614.  If  the  action  be 
against  several,  and  the  plaintiff  give  evidence  of  a  trespass  by  all, 
he  cannot  afterwards  give  evidence  of  another  trespass  by  some  of 
them  only,  even  although  he  offer  to  waive  the  first  trespass ;  or  if 
he  give  evidence  of  a  trespass  in  which  some  only  of  them  are  im- 
plicated, he  shall  not  afterwards  be  allowed  to  give  evidence  of 
another  trespass  by  all. — 3  Esp,,  203 ;  see  \i^  John,^  215.  If  the 
plaintiff  elect  to  prove  a  trespass  against  some  only  of  several  de- 
fendants, the  rest  are  entitled  to  an  acquittal  and  may  be  acquitted 
immediately  in  order  that  they  may  then  become  witnesses  for 
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those  who  were  their  co-defendants — ^3  Camp.j  96 — so  if  at  the 
close  of  the  plaintiff's  case,  there  is  no  evidence  against  one  de- 
fendant, the  plaintiff  must  then  elect  to  go  on  against  the  other 
defendant  only. — C.  d:  K^  710.     But  see  ante,  p.  181. 

3.  It  must  be  proved  that  the  trespass  was  committed  in  the  close 
described  in  the  declaration,  A  material  variance  in  this  respect 
will  be  fatal.  In  trespass  for  breaking  and  entering  the  plaintiff's 
close,  "  and  then  and  there"  taking  and  carrying  away  his  goods, 
the  plaintiff  cannot  recover,  even  for  the  goods,  unless  he  prove  an 
entry  into  his  close,  and  a  taking  of  the  goods  therefrom. — 1  Denio, 
181.  The  breaking  and  entering  of  the  close  in  such  case  is  the 
substantive  allegation,  the  substantial  ground  of  action,  and  the 
rest  is  laid  as  matter  of  aggravation. — 1  Cow^  515,  516.  A  decla- 
ration that  defendant's  horse  broke  and  entered  plaintiff's  close, 
and  injured  plaintiff's  horse  therein,  need  not  allege  that  the  de- 
fendant's horse  was  accustomed  to  kick  and  fight,  and  that  defend- 
ant knew  it — 11  Barb,,  38V.  The  rule,  that  a  scienter  must  be  al- 
leged in  the  declaration,  does  not  apply  where  the  mischief  is  done 
by  such  animals  while  committing  a  trespass  upon  the  land  of  an- 
other.— 1  Corns,,  515;  2  Selden,  397. 

4.  Possession  of  the  close  by  the  plaintiff  at  the  time  the  trespass 
was  committed.  The  plaintiff  must  prove  actual  possession  of  the 
premises,  or  a  constructive  possession,  to  sustain  his  action.  The 
plaintiff  may  so  frame  his  declaration  as  to  avoid  proof  of  posses- 
sion. By  section  3733,  if  such  bond  be  not  delivered  as  therein 
directed,  the  justice  shall  have  jurisdiction  of  the  cause,  and  shall 
proceed  therein  and  the  defendant  shall  be  precluded  in  his  defence 
from  all  evidence  drawing  in  question  the  title  to  lands,  and  any 
claim  to  title  to  lauds  made  by  the  plaintiff  in  his  declaration,  and 
therein  described,  shall  be  deemed  to  be  admitted  by  the  defendant. 
A  claim  of  actiml  possession  merely  in  the  declaration,  would  not 
probably  be  of  any  avail  under  this  section. — post.  The  question 
of  actual  possession  is  not  one  of  title  within  the  statute,  and  this 
the  justice  is  authorized  to  try  and  determine. — 9  Wend,,  66 ;  6 
Hill,  537.  See  14  Wend,,  310,  as  to  the  suflSciency  of  the  evi- 
dence in  that  case,  to  show  actual  possession.  To  the  objection 
that  the  plaintiff  in  the  justice's  court  fiEuled  to  show  himself  in  the 
actual  possession  of  the  land,  the  court  say :  ^  The  evidence  was 
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abundantly  sufficient  to  establish  the  plaintiff  ^s  actual  possession  of 
the  premises  in  question.  It  was  shown  that  the  lot  on  which  the 
trespass  was  committed,  had  been  used  as  the  wood  lot  to  the  fann 
on  which  the  plaintiff  lived  for  about  twenty  years ;  that  during 
all  that  time,  the  plaintiff  and  his  father,  under  whom  he  claimed 
title,  had  cut  their  fire-wood,  saw-logs  and  rail-timber  on  the  lot, 
and  had  also  made  maple  sugar  thereon,  and  had  a  house  thereon 
for  that  purpose  ;  that  it  was  the  only  wood-lot  the  plaintiff  had, 
and  had  been  used  as  such  for  twenty  years ;  that  it  was  not  fenced, 
nor  was  there  any  clearing  upon  it.  The  precise  dimensions  or 
contents  of  the  lot  are  not  given  ;  but  it  is  fiEdr  to  be  inferred,  from 
the  evidence,  that  it  was  not  larger  than  was  required  for  the  pur- 
pose of  Juel,  fencing,  (be,  for  the  farm  to  which  it  was  attached. 
The  plaintiff  had  all  the  possession  which  can  be  had  of  a  wood 
lot,  reserved  and  used  exclusively  for  fuel,  fencing,  &c,  A  constant 
and  uninterrupted  use  for  those  purposes,  is  undoubtedly  sufficient 
to  constitute  an  actual  possession,  and  to  enable  the  plaintiff  to 
maintain  trespass  for  an  encroachment  upon  it.'*  But  there  are 
cases  in  which  the  plaintiff  cannot  maintain  an  action  at  all  with- 
out showing  a  title  ;  these  are  when  he  is  not  in  actual  possession 
at  the  time  of  the  commission  of  the  trespass. — 8  Cow,  In  such 
case  he  must  make  out  a  constructive  possession  by  showing  an 
actual  title.  He  must  do  so  where  the  land  is  entirely  wild,  vacant 
t>r  common ;  indeed,  in  all  cases  where  a  pedis  possesitio  cannot  be 
shown. — 20  Wejid^j  98.  It  is  to  such  cases  and  some  others,  the 
section  applies ;  by  which,  "  if  it  appear  on  the  trial,  from  the 
plaintiff's  own  showing,  that  the  title  to  land  is  in  question,  which 
title  shall  not  be  admitted  by  the  defendant,  the  justice  shall  certify 
the  cause  and  papers  to  the  circuit  and  district  court,"  <fec. — Infra, 
The  preceding  remarks,  as  to  showing  title,  have  no  application  to 
cases  of  trespass  on  land  tried  by  a  justice,  where  any  claim  of  title 
to  the  land  is  made  by  the  plaintiff  in  his  declaration,  and  therein 
described. — Infra, 

The  intent  with  which  the  trespass  was  committed,  may  be  taken 
into  consideration  in  giving  damages. — 2  Stark,,  213.  Where  the 
defendant  had  entered  upon  the  land  as  a  surveyor,  to  measure  off 
a  portion  of  it,  which  had  been  sold  for  quit  rent,  he  was  allowed 
to  show  these  facts  in  mitigation  of  damages,  as  they  tended  to 
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show  that  the  tres^paas  was  not  wilful  and  malicioosi  and  that  the 
defendant  entered  under  an  honest,  though  mistaken  belief  that  his 
entry  was  lawful. — 14  Wend^  289.  It  is  provided  by  statute — 
anUy  p.  398 — ^that  in  cert^dn  cases  the  plaintiff  shall  recover  three 
times  the  amount  of  the  damages  which  shall  be  assessed  therefor 
by  the  jury  or  justice.  The  declaration  in  such  cases  must  refer  to 
the  statute,  (see  ante,  p,  399,)  so  that  the  defendant  may  be  ap- 
prized of  the  extent  of  the  demand,  or  the  plaintiff  will  recover 
single  damages  only. — 8  John^  342.  The  plaintiff  will  not  be  en- 
titled  to  treble  damages  when  there  are  several  counts  besides  the 
count  under  the  statute,  and  the  verdict  in  general — 2  Wend^ 
247 — the  claim  of  the  other  damages  would  deprive  the  plaintiff  of 
the  increased  damages  on  the  count  upon  the  statute.  The  mode 
of  proceeding  under  the  statute  is  this :  unless  the  defendant  on 
the  trial  shall  bring  himself  within  the  second  section,  the  juiy,  or 
justice,  find  hini  guilty  of  the  trespass  alleged,  and  assess  the  single 
damages  in  terms^  and  this  is  to  be  trebled  by  the  court — 8  John^ 
342;  25  Wend^  420;  1  Caw^ll5 — and  judgment  rendered  for  the 
amount  The  verdict  is,  that  the  jury  find  the  defendant  guilty, 
and  assess  him  single  damages  therefor  to  dollars. 

Under  the  general  issue,  it  is  competent  for  the  defendant  to 
prove  that  he  did  not  commit  the  trespass,  nor  order  nor  procure 
it  to  be  committed,  or  that  it  was  not  committed  in  the  place 
described  in  the  declaration,  or  that  the  plaintiff  was  not  in  posses- 
sion of  the  land  at  the  time  the  trespass  was  committed,  or  any 
matter  in  mitigation  of  the  damages.  But  he  cannot  set  up  any 
title  in  himself,  or  a  third  person  to  the  premises ;  and  if  any  claim 
of  title  to  the  land  is  made  by  the  plaintiff  in  his  declaration,  and 
therein  described,  it  is  admitted  by  the  defendant — C.  L^  Sec.  3733 
— otherwise  it  would  not  be.  A  declaration  setting  forth  possession 
of  the  land  merely,  would  not  be  such  a  "claim  of  title,**  as  to  ex- 
cuse the  plaintiff  from  proving  his  right  to  recover,  in  the  same 
manner  as  he  must  if  no  claim  of  title  had  been  made  in  the  dec- 
laration.  The  term  "title,"  here,  as  well  as  in  other  places  in  the 
chapter,  would  not  embrace  the  fact  of  possession,  nor  any  right 
founded  on  possession  alone. — See  6  ffillj  537. 

In  every  action  where  the  title  to  lands  shall  in  any  wise  come 
in  question,  the  defendant,  at  the  time  he  is  required  to  join  issue. 
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and  not  after,  may  give  a  notice  nnder  the  general  issue,  showing 
that  the  title  to  lands  will  come  in  question,  and  may  also  give 
notice  of  any  other  matter  of  defence  to  the  action. — (7.2/.,  Sec, 
3729. 

This  notice  may  be  given  not  only  in  actions  for  trespass  on 
lands,  but  in  all  actions  where  the  defence  involves  the  trial  of  a 
question  of  title  to  lands.  The  defence  that  the  place  in  which 
the  trespass  was  committed,  is  a  private  or  public  way,  involves  the 
title,  and  cannot  be  tried  by  a  justice — 0  Wend.j  465  ;  6  Hill^  44 ; 
see  ante — not  even  by  consent  of  the  parties. — 0  Wend^  465.  A 
plea  in  abatement  in  an  action  of  trespass  on  land  of  non-join der  of 
a  tenant  in  common  with  the  plaintiff — 13  John,,  286 — is  a  plea 
showing  that  the  title  to  lands  will  come  in  question,  and  if  veri- 
fied— antfy  p,  106 — must  be  received  by  the  justice.  It  would  seem 
that  such  a  defence  must  be  pleaded,  as  the  general  issue  would  be 
a  waiver  of  it. 

Plea  and  Notice. 

Justice^s   Court, 

C— D— , 

adsm, 
A- 

Before  Esquire,  one  of  the  Justices  of  the  Peace  in 

and  for  the  county  of  Lenawee. 

And  the  said  defendant,  in  his  own  proper  person,  comes  and 
demands  a  trial  of  the  matters  set  forth  in  the  plaintiff  ^s  declara- 
tion. C D . 

To  A —  B — ^  the  above  Plaintiff: — ^Take  notice,  that  on  the  trial 
of  the  above  cause,  the  defendant  will  give  in  evidence,  that  the 
said  close  in  [the  first  count  of,]  the  plaintiff's  declaration  men- 
tioned, and  in  which  the  injuries  complained  of  are  supposed  to 
have  been  committed,  with  the  appurtenances,  is,  and  at  the  time 
when  the  said  injuries  were  supposed  to  have  been  committed,  was 
the  close,  soil  and  free-hold  of  the  said  defendant ;  and  that  the 
said  defendant,  in  his  own  right,  at  the  said  time  when,  <&c.,  as  the 
close,  soil  and  freehold  of  the  said  defendant,  broke  and  entered, 
and  did  all  and  singular  the  acts  whereof  the  said  plaintiff  in  his 
declaration  complains,  as  he  lawfully  might 

Dated,  &c.  C D . 
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The  above  plea  and  notice  were  delivered  to  me,  at  the  time  of 
joining  issue  in  the  above  cause,  on  the  day  of 

1858.  D D ^  Justice  of  the  Peace. 

The  plea  and  notice  must  be  in  writing,  and  signed  by  the  de- 
fendant or  his  attorney,  and  delivered  to  the  justice. — C.  L^  Sec, 
8730.  The  plea  and  notice  must  heaven  at  the  time  the  defendant 
is  required  to  join  issue ;  if^  therefore,  he  should  plead  and  the 
cause  should  be  adjourned,  he  would  have  no  right  at  the  adjourned 
day  to  add  to  his  first  plea  a  notice  of  title. — 15  John^  304.  The 
above  form  of  notice  applies  \A  the  action  of  trespass  on  land  only. 
This  defence  is  not,  however,  confined  to  that  action ;  it  may  be 
interposed  in  all. 

Form  of  Notice  in  an  Action  of  Trover. 

Take  notice,  that  the  defendant  on  the  trial  of  the  above  cause, 
will  give  in  evidence,  that  the  saw-logs  and  timber  mentioned  in 
the  said  first  count,  and  therein  alleged  to  have  been  taken  away 
by  the  said  defendant,  and  converted  and  disposed  of  to  his  own 
use,  were  cut  and  carried  away  by  the  said  plaintifif  from  the  east 
half  of  the  south-east  quarter  of  section  number  ten,  in  the  town- 
ship of  and  county  of  and  that  the  said  cast  half 
of  the  south-east  quarter  of  section  number  ten,  at  the  time  the 
said  saw-logs  and  timber  were  so  cut  and  carried  away,  by  the  said 
defendant,  was,  and  still  is,  the  close,  soil  and  free-hold  of  the  said 
plaintiff.    Dated,  &c. 

If  the  plaintiff ^s  declaration  in  a  suit  before  a  justice  shall  con- 
tain several  counts,  or  causes  of  action,  to  one  or  more  of  which  a 
defence,  bringing  in  question  the  title  to  lands,  shall  be  interposed 
by  the  defendant,  and  he  shall  tender  a  plea  and  notice  to'  such 
court,  (count,)  and  deliver  a  bond  as  above  provided,  the  justice 
shall  discontinue  proceedings  for  such  cause  of  action ;  and  for  the 
other  causes  of  action  the  justice  may  continue  his  proceedings. — 
(7.  X.,  Sec,  3737. 

Thus,  if  the  plaintiff's  declaration  contain,  as  it  may,  several 
causes  of  action,  as  for  an  entry  on  lands,  and  also  for  taking  away 
and  injuring  personal  property,  unconnected  with  an  entry  on  lands, 
and  the  defendant  wishes  to  plead  title  to  lands  to  a  part  only,  as 
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for  instance,  to  the  entry  on  the  lands,  the  plea  of  the  general  issue 
with  notice  of  the  title,  should  be  confined  to  that  part,  and  to  the 
residue,  that  is,  the  count  or  counts  for  taking,  drc,  the  personal 
property,  he  niay  plead  the  general  issue,  or  any  other  plea,  or  not 
plead  at  all,  and  the  justice  as  to  such  residue,  will  proceed  and 
try  it  as  in  other  cases. — Edw,  Treaty  2d  ed^  69.  The  costs  in 
.  such  cases  would  abide  the  event  of  the  suit  before  the  justice. 

At  the  time  of  tendering  such  plea  and  notice,  the  defendant 
with  at  least  one  sufficient  surety,  to  be  approved  by  the  justice, 
shall  enter  into  a  bond  with  the  plainti£P,  in  a  penalty,  at  least  two 
hundred  dollars,  conditioned  that  such  defendant  will  pay  any 
judgment  that  may  be  rendered  against  him  in  such  action,  in  the 
circuit  or  district  court  of  said  county. — C.  L.j  Sec.  8V31. 

Farm  of  Bond. 

Enow  all  men  by  these  presents,  that  we,  &;c. 

Whereas,  in  a  suit  before  Esquire,  one  of  the  Justices 

of  the  Peace  of  the  township  of  in  the  county  of 

wherein  the  above  named  is  plaintiff,  and  the 

above  bounden  is  defendant,  the  above  bounden 

under  a  plea  of  the  general  issue,  has  given  a  notice  showing  that 
the  title  to  lands  will  come  in  question  in  the  said  suit : 

Now  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  said  shall  pay  any  judgment  that  may  be 

rendered  against  him  in  such  action  in  the  circuit  court  of  said 
county  of  then  this  obligation  to  be  void,  otherwise  of 

force.  [seal.] 

[SEAL.J 

Signed,  sealed  and  delivered  in  presence 
of  .  and  the  surety 

approved  by  me.  1858. 

,  Justice  of  the  Peace. 

Such  bond  shall  be  delivered  to  the  justice  at  the  time  of  ten- 
dering such  plea  and  notice,  and  the  justice  shall  thereupon,  with- 
out further  proceeding,  certify  the  cause  and  papers  to  the  circuit 
or  district  court  of  the  proper  county  where  the  same  may  be  tried, 
and  the  costs  so  paid  by  the  defendant,  shall  be  allowed  to  him  if 
he  recover  costs  in  the  action  in  that  court. — C.  L,  Sec.  3732. 
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The  words  "  on  payment  of  costs  by  the  defendant,"  are  omitted 
in  this  section.  It  is  to  this  the  words  "  the  costs  so  paid  by  the 
defendant,"  relate.  Notwithstanding  this  omission,  it  would  be 
unsafe  for  the  defendant  to  neglect  to  pay  the  plaintiff's  costs. 

Form  of  a  Justice^s  Certificate  to  Circuit  Court. 

• 

County,  ss :  I  a  Justice  of  the  Peace  of  said  county, 

do  certify  to  the  circuit  court  of  said  county,  that  on 

the  day  of  1858,  at  the  request  of  A.  B.,  I  issued 

a  summons,  directed  to  any  constable  of  the  said  county,  com- 
manding him  to  summon  C.  D.,  to  appear  before  me  at  my  oflSce, 
in  the  township  of  on  the  day  of  then 

instant,  at  two  o'clock  in  the  afternoon,  to  answer  to  the  said  A.  B., 
in  a  plea  of  trespass,  to  his  damage  one  hundred  dollars ;  which 
summons,  on  or  before  the  return  day  thereof,  was  delivered  to  me 
by  £.  F.,  a  constable  of  the  said  county,  with  a  return  thereon 
signed  by  him,  that  the  same  was  personally  served  by  him  on  the 
said  C.  D.,  on  the  day  of  aforesaid.  And  I  do  also  certify, 
that  at  the  time  and  place  above  specified  for  the  return  of  the  said 
summons,  the  said  parties  appeared  before  me,  and  the  said 
plaintiff  declared  against  the  defendant  in  writing,  which  dec- 
laration is  hereunto  annexed.  The  defendant,  at  the  time  he 
was  required  to  join  issue  in  said  cause,  pleaded  the  general 
issue,  and  gave  a  notice  under  said  plea,  showing  that  the  title 
to  the  land  described  in  said  declaration  would  come  in  question, 
which  said  plea  and  notice  are  also  hereunto  annexed,  and  at 
the  time  of  tendering  to  me  said  plea  and  notice,  the  said  de- 
fendant entered  into  a  bond  to  said  plaintiff,  with  one  sufficient 
surety,  approved  by  me,  in  the  penalty  of  two  hundred  dollars, 
conditioned  that  said  defendant  would  pay  any  judgment  that 
might  be  rendered  against  him  in  said  action  in  the  circuit 
court  of  said  county  of  which  said  bond  is  also  here- 

unto annexed,  and  the  said  defendant  at  the  same  time  paid  to 
me  the  plaintiff's  costs  in  said  suit.    Dated,  &q. 

On  a  notice  of  title  in  an  action  for  a  trespass  to  land  described 
in  the  declaration,  the  defendant  is  entitled  to  a  verdict,  if  be 
establish  a  title  to  that  part  of  the  land  on  which  trespass  was 
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committed^  and  is  not  bound  to  prove  a  title  to  the  whole  land. 
—8  M.  db  W^  381. 

If  such  bond  be  not  delivered  as  herein  directed,  the  justice 
shall  have  jurisdiction  of  the  cause,  and  proceed  therein,  and 
the  defendant  shall  be  precluded  in  his  defence  from  all  evidence 
drawing  in  question  the  title  to  lands,  and  any  claim  of  title  to 
lands  made  by  the  plaintiff  in  his  declaration,  and  therein  des- 
cribed, shall  be  deemed  to  be  admitted  by  the  defendant. — C,  L^ 
See.  8734. 

If  the  defendant  does  not  give  the  bond,  the  notice  of  title 
amounts  to  nothing,  and  the  action  goes  on  just  as  though  title 
had  never  been  mentioned.  The  defendant  cannot  avail  himself 
of  it,  though  it  was  received  at  joining  issue  without  objection. 
The  defendant  cannot  set  up  title  on  the  trial,  because  the 
statute  says  he  shall  not. — 6  HtUj  342.  By  not  giving  the  bond 
the  defendant  only  admits  title,  if  stated  in  the  declaration. 

When  a  suit  is  removed  from  a  justice  by  the  delivery  of  a 
plea  and  notice,  and  a  bond  as  above  provided,  the  plaintiff  in 
such  suit  shall  not  be  permitted  to  declare  or  give  evidence 
only  for  the  same  cause  of  action  whereon  he  relied  before  the 
justice,  and  the  plea  and  notice  of  the  defendant  shall  be  the 
same  which  he  tendered  before  the  justice. — (7.  2/.,  See.  3735. 
See  19  Wen.,  123. 

If  it  appear  on  the  trial,  from  the  plaintiff's  own  showing, 
that  the  title  to  lands  is  in  question,  which  title  shall  not  be 
admitted  by  the  defendant,  the  justice  shall,  without  further 
proceeding,  certify  the  cause  and  papers  to  the  circuit  or  district 
court  of  the  county  where  the  same  shall  be  tried;  and  the 
party  in  whose  favor  judgment  shall  be  rendered  in  the  circuit 
or  district  court,  shall  recover  costs,  which  shall  include  his 
costs  before  the  justice. — lb.,  Sec.  3734. 

The  section   of  the  statute   of  New  York  upon  which   the 

cases  hereinafter  cited  arose,  enacts,  that  ^  if  it  shall  appear  on 

the   trial,  from   the   plaintiff's   own   showing,  that   the   title  to 

lands  is  in  question,  which   title  shall  be  disputed  by  the  de- 

fendant,  the  justice  shall   dismiss   the   cause,''  <kc.    It  will  be 

noticed  that  the  words  in  our  statute  are,  '^  which  title  shall 

not  be  admitted  by  the  defendant"    In  case  the  declaration  sets 
27 
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foiih  any  claim  of  title  to  lands  made  by  the  plaintiff,  the  de- 
fendant would  be  precluded  in  his  defence  from  any  eridenee 
drawing  in  question  the  title  to  lands.  In  some  cases  it  will 
be  necessary  for  the  plaintiff  to  prove  a  title  to  land,  in  order 
to  maintain  his  action.  Thus,  if  an  action  be  brought  for  a 
trespass  on  land  of  which  the  pliuntiff  has  no  actual  possession, 
as  for  instance,  wild  lands,  he  will  be  compelled,  unless  he  has 
set  forth  in  his  declaration  his  claim  of  title  to  the  lands,  to 
prove  a  title  to  them,  and  thus  make  out  a  constructive  pos- 
session. Proof  of  title  may  be  necessary  in  other  actions  besides 
trespass  on  lands,  and  it  is  to  such  cases  this  section  applies. 

When  title  is  not  pleaded  before  the  justice,  he  is  not  ousted  of 
jurisdiction,  because  it  may  be  necessary  to  prove  tiUe;  unless 
such  titie  shall  be  disputed,  (shall  not  be  admitted,)  by  the  de- 
fendant—15  Barb^  96;Slb^  241 ;  6  ffiU,  44, 271 ;  20  Wend^  96 ; 
10  Ib^  373.  If  the  party  will  entitie  himself  to  a  dismissal,  he 
must  call  the  justice's  attention  specifically  to  the  objection,  by  at 
least  disputing  the  title  claimed.  If  he  omit  this,  it  is  a  waiver 
and  virtual  assent  that  the  evidence  of  titie  shall  be  received ;  and 
that  the  title,  as  made  out^  shall  pass  without  being  drawn  into 
dispute.  The  statute  is  founded  on  the  impropriety  of  a  titie  to 
land  being  tried  and  determined  by  a  justice's  court  If  it  be  con- 
ceded, or  be  assumed  by  both  parties,  thus  passing  without  dispute 
on  the  trial,  the  plaintiff  does  not  in  the  words  of  the  statute  show 
it  to  be  in  question.  There  is,  in  iact,  no  question  about  it ;  and 
the  evil  of  trying  the  title  does  not  arise.  The  justice  has  juiisdio- 
tion  of  the  subject  matter,  as  it  is  presented  by  the  pleadings,  and 
it  is  in  the  election  of  tiie  defendant  whether  he  shall  retain  it  The 
defendant  may  move  a  dismissal ;  and  probably,  under  the  statute, 
disputing  the  titie  would  be  equivalent  to  that  But  if  he  omit  to 
do  so,  he  comes  within  the  rule,  that  consent  takes  away  error. 
In  the  case  at  bar,  the  defendant  neither  objected  to  the  evidence 
of  titie,  nor  disputed  its  effect,  nor  moved  for  a  dismissal — 6  WUl^ 
44 ;  Ih^  271 ;  8  Barb^  249. 

If  the  judgment  in  such  suit  in  the  circuit  or  district  court  shall 
be  for  the  plaintiff^  he  shall  recover  double  costs ;  if  it  be  for  the 
defendant,  (other  than  judgment  of  non-suit,)  and  the  presiding 
3u<i^e  of  the  court  before  which  the  issue  is  tried,  shall  certify  that 
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ihe  title  to  lands  did  not  come  in  question,  the  defendant  shall  not 
recover  costs,  bat  shall  pay  costs  to  the  plaintiff. — Sed^Hi^  ^l(ff)  G 
Defect  of  Fences. — At  the  common  law,  a  man  was  not  bound 
to  fence  his  lands  against  cattle,  bnt  the  owner  of  the  beasts  was 
bound  to  restnun  them,  and  was  answerable  for  any  trespass  which 
they  might  commit  upon  the  lands  of  another.    And  it  was  a  mat- 
ter of  no  moment  whether  the  cattle  came  in  from  the  highway, 
the  land  of  the  owner  of  the  beasts,  or  through  the  land  of  a  third 
person.     Such  was  the  general  rule. — Per  Bronson^  0,  J, ;  3  Hill^ 
88.    And  now,  in  relation  to  such  animals,  as  cannot  be  restrained 
by  those  enclosures  which  farmers  of  experience  would  pronounce 
proper  and  sufScient  fences,  the  owner  would  be  bound  to  keep 
them  within  his  own  close,  and  would  be  answerable  for  all  injury 
arising  from  their  being  abroad. — 1  Cot0.,  78,  n.  a.     By  statute, 
when  any  person  is  injured  in  his  land,  by  sheep,  swine,  horses, 
asses,  mules,  goats  or  neat  cattle,  he  may  recover  his  damages  in 
an  action  of  trespass,  or  trespass  on  the  case,  against  the  owner  of 
the  beasts,  or  against  the  person  having  the  care  and  control  of 
such  beasts,  or  by  distraining  the  beasts  doing  the  damage,  and 
proceeding  therewith  as  hereinafter  directed ;  but  if  the  beasts 
shall  have  been  lawfully  on  the  adjoining  lands,  and  shall  have 
escaped  therefrom  in  consequence  of  the  neglect  of  the  person  who 
has  suffered  the  damage,  to  maintain  his  part  of  the  division  fences, 
the  owner  or  person  having  the  control  of  the  beasts  shall  not  be. 
liable  for  such  damage. — (7.Z.,  Sec,  1839. 

To  the  above  mentioned  rule  of  the  common  law,  there  are  three 
exceptions :  1.  By  statute ;  2.  By  agreement ;  3.  By  prescription. 
The  two  first  only  have  any  application  here. 

1.'  By  statute,  all  fences  four  and  a  half,  feet  high,  and  in  good 
repair,  consisting  of  rails,  timber,  boards,  or  stone  walls,  or  any 
combination  thereof,  and  all  brooks,  rivers,  ponds,  creeks,  ditches 
and  hedges,  or  other  things  which  shall  be  considered  equivalent 
thereto,  in  the  judgment  of  the  fence  viewers  within  whose  juris- 
diction the  same  may  be,  shall  be  deemed  legal  and  sufficient 
fences. — C,  L^  Sec,  605. 

The  respective  occupants  of  lands  enclosed  with  fences,  shall 
keep  up  and  maintain  partition  fences  between  their  own  and  the 
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next  adjoining  enclosures,  in  equal  shares,  so  long  as  both  parties 
^'C.oilfiliu*^^ improve  the  same. — Ih^  See,  006. 

The  statute  relates  to  partition  fences  between  the  owners  or 
occupants  of  adjoining  lands  only. — 3  Millj  38.  The  remedy 
given  by  the  statute,  is  not  limited  to  the  owner  of  the  fee,  but 
any  person  occupying  land^  and  interested  in  making  and  main- 
taining a  division  fence,  be  his  estate  or  interest  in  the  premises 
what  it  may,  is  entitled  to  avail  himself  of  the  provisions  of  the 
statute. — 17  Wend.  320.  The  neglect  to  build  or  repair,  as  re- 
quired by  the  statute,  renders  the  party  liable,  in  damages,  for 
injuries  arising  from  such  neglect  But  before  the  party  can  be 
made  liable  for  defect  of  his  partition  fence,  the  proportion  which 
he  is  bound  to  build  or  repair,  must  be  assigned,  pursuant  to  the 
statute — (7.  Z.,  Sec.  600 — or  either  party  is  obliged  to  maintain 
any  pai*t  of  it — 1  Cow.j  IB,  n.  (a.).  When  the  proportions  are 
ascertained,  the  liability  of  the  parties  begins.  Then  the  party  in 
default  in  making  or  keeping  in  repair  his  proportion  of  the  fence, 
is  liable  for  any  injury  to  the  owner  of  the  adjoining  land  by 
reason  of  his  cattle  going  on  to  such  land,  and  the  owner  of  the 
adjoining  land,  not  in  fault,  is  not  liable  for  any  injuiy  arising  from 
cattle  going  from  his  land  upon  the  land  of  the  one  who  is  in 
fiftult — 3  J7t7/,  38.  The  rule  would  be  the  same  in  case  the  cattle 
going  from  the  land  of  the  latter  on  the  land  of  the  other,  were 
lawfully  on  the  land  of  the  party  in  default ;  it  would  be  other- 
wise if  they  were  not  lawfully  there,  for  against  any  other,  the 
party  is  not  bound  to  fence. — Ibid.  In  such  case,  to  excuse  him- 
self, the  owner  of  the  cattle  must  show  not  only  that  the  fences 
which  the  adjoining  proprietor  was  bound  to  maintain,  were  out  of 
repair,  but  also  that  the  cattle  passed  over  such  defective  fence.— 4 
2>«nu>,  103.  . 

The  above  rules  of  law  are  in  a  measure  affected  by  other 
statutes.  The  revised  statutes  confer  upon  the  inhabitants  of  town- 
ships the  right  of  determining  the  time  and  manner  in  which  cattle, 
horses,  swine,  sheep,  and  other  animals  shall  be  restrained  fronj 
going  at  large  in  the  public  highways. — C.  Z.,  See.  496.  And  by 
a  subsequent  statute,  "  no  person  shall  be  entitled  to  recover  any 
sum  of  money  in  any  action  at  law,  for  damages  done  upon  lands 
by  any  beast  or  beasts,  unless  in  cases  where  by  the  by-laws  of  the 
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proper  township,  Bach  beasts  are  prohibited  from  running  at  large^ 
except  in  cases  where  such  lands  are  enclosed  by  a  fence  of  the 
same  height  and  descripUon  as  is  required  by  section  one,  chapter 
eighteen,  of  the  revised  statutes,  ifec. — C.  L^  See.  628. 

The  preceding  statute — Sec,  628— does  not  require  men  to  fence 
their  lands,  but  merely  precludes  a  recovery  for  damages  done  by 
beasts  thereon,  unless  they  are  fenced.  The  statute  goes  thus  far, 
but  no  farther,  and  it  cannot  be  enlarged  by  implication  or  intend- 
ment— Per  Pratty  /.,  2  i/iVA.,  262, «.  8.  "  This  act  does  not  require 
men  to  fence  their  lands,  but  merely  precludes  a  recovery  for  dam- 
ages done  by  beasts  therein,  unless  they  are  fenced."  In  this  case, 
it  was  held,  that  the  act  gave  no  affirmative  right  to  a  party,  in 
such  a  case,  to  have  his  cattle  in  the  land  of  another  not  fenced, 
and  therefore,  they  are  wrongfully  on  the  land,  and,  consequently, 
the  owner  of  the  cattle  could  not  maintain  an  action  against  the 
owner  of  the  land,  for  any  injury  to  the  cattle,  which  occurred  by 
their  being  on  the  land.  Giving  to  the  statute  this  construction,  it 
follows,  that  Brainard  vs.  Bush,  1  CW.,  78,  is  still  applicable  to 
such  cases.  Brainard^s  cow  strayed  into  the  unincloscd  woodland 
of  Bush,  and  was  killed  by  drinking  syrup  in  the  sugar  works  of 
Bush.  The  court  decided,  that  ^'although  the  defendant  was 
guilty  of  negligence  in  leaving  his  syrup  where  cattle  running  at 
large  might  have  access  to  it,  yet  the  plaintiff  having  no  right  to 
permit  his  cattle  to  go  there,  had  no  right  of  action."  In  this 
case,  the  Supreme  Court  intimated  that  the  act  of  1847,  so  far  as  it 
permitted  cattle  to  run  at  large  on  the  highway,  such  highway  not 
belonging  to  the  owner  of  the  cattle,  was  unconstitutional  and 
therefore  void.  In  the  case  in  5  Denio,  255,  the  Supreme  Court  in 
remarking  npon  a  provision  of  a  statute  of  that  state,  of  which  ours, 
above  cited,  is  substantially  the  same,  say,  ^  The  public  interest  in 
a  highway  comprehends  the  right  of  any  individual  to  pass  and 
repass  upon  it,  in  person  and  with  his  property,  at  his  own  pleas- 
ure ;  but  confers  no  right  to  use  it  as  a  sheep  walk  or  pasture 
ground  for  cattle.  Subject  to  this  right  of  passage  and  the  right 
to  make  repairs  and  the  like,  the  soil  of  a  highway  and  the  grass 
and  herbage  growing  thereon,  are  still,  in  the  strictest  sense  private 
property.  Cattle  at  large  in  the  highway,  will  not  only  trample 
down,  but  also  cut  and  crop  the  grass  and  herbage  there  growing ; 
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and  if  the  legislature  hare  power  to  authorize  their  mmi]]^  at 
lai^e,  the  grazing  cannot  be  wrongfuL  What  wonld  this  be  but 
taking  the  private  property  of  the  owner  of  the  land  used  as  a 
highway,  and  transferring  it  to  the  owner  of  the  cattle  !  In  my 
judgment  the  legislature  have  no  such  power,  whether  compen- 
sation be  made  or  not,  but  certainly  in  no  case,  unless  compen- 
sation is  made.  On  this  short  ground,  I  think  the  town  r^nla- 
tion  assuming  to  authorize  cattle  to  ^run  at  large^  was  wholly 
Toid« 

2.  By  agreement  An  agreement  settling  the  proportions  of 
the  partition  fence,  would  doubtless,  have  the  same  effect  as  an 
assignment  under  the  statute ;  though  in  order  to  be  effectual,  it 
must  be  made  by  the  parties  to  the  suit  or  those  under  whom 
they  claim.— 4  John^  414  ;  6  Mas9^  97  ;  1  (hw^  78,  n.  (a). 

As  against  a  highway,  where  cattle  have  no  right  to  run,  no 
fence  at  all  is  necessary,  to  enable  the  owner  of  the  land  to  main- 
tain trespass. — 19  John^  385.  The  only  right  which  the  public 
acquire  by  laying  out  a  highway  is  to  pass  and  repass  thereon, 
the  fee  of  the  land  subject  to  this  right  still  remains  in  the  owner, 
and  he  receives  no  compensation  for  any  thing  else.  For  no 
other  purpose  have  the  public  any  right  there.  The  owner  of 
cattle  cannot  turn  them  into  the  highway  to  graze  or  pasture 
there. — 19  John^  385 ;    16  Mom^  32. 

If  any  person  shall  determine  not  to  improve  any  part  of  his 
lands  adjoining  any  partition  fence  that  may  have  been  divided 
according  to  the  provisions  of  this  chapter,  and  shall  give  six 
months  notice  of  such  determination  to  all  the  adjoining  occu- 
pants of  lands,  he  shall  not  be  required  to  keep  up  or  support 
any  part  of  such  fence  during  the  time  his  lands  shall  lie  open 
and  unimproved. — C.  L^  See,  622. 

The  effect  of  this  se^ion,  is  to  place  the  parties  in  the  same 
situation  as  they  were  by  the  common  law ;  the  party  giving  the 
notice  is  bound  to  keep  his  cattle  on  his  own  premises,  and  if 
they  pass  on  to  the  adjoining  land  where  the  fence  assigned  him 
is  located,  he  will  be  liable  in  trespass. — 3  Wend^  142. 

Leave  and  License, — ^A  license  to  enter  on  land  is  a  mere  au- 
thority, personal  to  the  grantee,  and  revocable  at  the  will  of  the 
grantor — 1  Cow^  568 — unless  upon  a  valuable  consideration — -pott. 
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It  is  an  authority  to  do  a  particular  act,  or  series  of  acta,  upon 
another's  land,  and  conreys  no  interest  therein ;  it  is  executory, 
and  may  be  revoked  at  pleasure ;  but  acts  done  under  it  before  the 
revocation  are  no  trespass. — 8  Kenfs  Com^  5<A  ed^  452 ;  16  We9ki^ 
880.  It  is  founded  in  personal  confidence  and  not  assignable.  This 
doctrine  is  applicable  only  to  the  temporarjf  occupation  of  land^  and 
confers  no  right  nor  interest  in  the  land  If  A.  agrees  with  B.  that 
he  may  enter  upon  his  land  and  occupy  it  for  a  year,  that  is  not 
properly  speaking,  a  license  merely;  it  is  more — it  is  a  lease. 
Where  an  interest  greater  than  a  temporary  occupation  was  to  be 
created,  it  might  be  an  easement,  as  a  right  of  way ;  such  an  ease- 
ment is,  or  may  be  a  permanent  interest  in  the  land,  and  must  be 
founded  upon  grant.  Such  an  interest  is  not  properly  a  license ; 
it  may  be  assigned  and  cannot  be  revoked.  It  cannot  be  granted 
by  parol. — 16  Wend^  880.  The  statute — C.  L^  See.  8177— de- 
clares that  no  estate  or  interest  in  land,  other  than  leases  for  a  term 
not  exceeding  one  year,  &c.,  shall  be  created,  ifec,  unless  by  act  or 
operation  of  law,  or  by  a  deed  or  conveyance  in  writing,  &c.  Not- 
withstanding this  statute,  however,  a  parol  grant  of  an  estate  or 
interest  therein  mentioned,  would  not  be  absolutely  void ;  it  would 
operate  as  a  license  and  protect  the  party,  to  whom  it  was  given  in 
all  acts  done  under  it  prior  to  its  revocation. — 6  ffillj  61.  An 
agreement  to  purchase  land,  whether  in  writing  or  not,  is  not  of 
itself  a  license  to  enter,  nor  does  an  actual  license  to  enter,  confer 
a  right  to  cut  the  timber. — i/oAn.,  85, 8819  ;  7  CW^  229. 

Where  it  appeared  that  the  defendant  had  bought  some  hay 
being  on  plaintiff's  land,  and  by  the  terms  of  sale,  to  which  the 
plaintiff  was  a  party,  the  buyer  was  to  be  allowed  to  enter  at  any 
time  to  remove  it,  it  was  held  that  after  the  sale,  the  plaintiff  could 
not  countermand  the  license,  that  it  was  an  essential  part  of  the 
contract  and  irrevocable ;  and  that  the  defendant  having  broken 
open  the  gates,  (which  had  been  locked  by  the  plaintiff  to  prevent 
defendant  from  entering,)  entered  and  taken  away  the  hay,  was 
justified  in  so  doing. — 11  Ad,  4k  JSll,^  84.  ^  K  a  man  takes  my 
goods  and  carries  them  into  his  own  land,  I  may  justify  my  entry 
into  the  said  land  to  take  my  goods  again ;  for  they  came  there  by 
his  own  act"— Per  Parke,  B. ;  9  M.  d  W^  484.  But  a  right  to. 
come  and  remain  for  a  certain  time  on  the  land  of  another,  can  be 


416 

granted  only  by  deed;  and  a  poiol  or  written  license  to  do  ao, 
though  money  be  paid  for  it,  is  rerocable  at  any  time^  and  without 
paying  back  the  money— >ld  M,  4k  W^  858.  The  preceding  case 
In  11  Ad,  ik  Ml,j  was  a  case  not  of  a  mere  ticenae,  but  of  a  license 
coapled  with  an  interest  The  hay,  by  the  sale,  became  the 
property  of  the  defendant^  and  the  license  to  remove  it  became 
irrevocable  by  the  plaintiff. — Ih. 

Where  an  authority  to  enter  on  land  is  given  by  law^  and  the 
party  after  the  entrance  abuses  Ihe  license  thus  obtained,  he  be- 
comes a  trespasser  from  the  banning ;  but  when  the  entry  is  by 
the  license  in  fact  of  the  other  party,  an  abuse  of  that  license  will 
not  have  that  effect — 8  Ihw^  506 ;  18  John^  414.  One  who 
stands  in  a  street,  on  soil  belonging  to  the  owner  of  an  adjoining ' 
lot,  and  there  uses  abu«ve  and  insulting  language  towards  him,  is 
there  wrongfully,  and  is  a  trespasser,  but  not  ah  initio. — 11  Barh,^ 
890. 

A  private  person  cannot  justify  the  damaging  the  property  of 
another,  on  the  ground  that  it  is  a  nuisance  to  a  public  right,  un- 
less it  does  him  a  special  injury. — 15  Ad.  tt  M^  iV.  S.^  276 ;  14 
Wend^j  250 ;  6  Hill,  271.  If  there  be  a  nuisance  in  a  public  high- 
way, a  private  individual  cannot  of  his  own  authority  abate  it,  un- 
less it  does  him  a  special  injury,  and  he  can  only  interfere  with  it 
as  far  as  is  necessary  to  exercise  his  right  of  passbg  along  the  high- 
way ;  and  without  considering  whether  he  must  show  that  the 
abatement  of  the  nuisance  was  absolutely  necessary  to  enable  him 
to  pass,  we  clearly  think  that  he  cannot  justify  doing  any  damage 
to  the  property  of  the  person  who  has  improperly  placed  the 
nuisance  in  the  highway,  if^  avoiding  it,  he  might  have  passed  with 
reasonable  convenience. — Ibid. 

7.  Replevin. 

The  plaintiff  in  replevin  must-hav^^A  general  or  special  property 
in  the  goods  tal^,  oz^gHcannot  maintain  the  action,  and  a  right 
to  the  poesessioj^  it,  at  the  time  of  the  taking  or  detention,  and 
issuing  the  writ — 8  Hill.^  576 — but  actual  possession  of  it  is  not 
necessary. — 15  Mase.^  310  ;  16  Ibidy  147  ;  8  Pick.^  255 ;  3  Wend^ 
2 ;  1  Bauff.  {Mich.)  Bep.^  619.    At  common  law,  as  a  general  rule, 
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replevin  would  lie  wheneTer  trespass  d$  bonu  could  be  sustained ; 
nnder  the  statute,  perhaps,  the  correct  role  would  be,  that  it  can  be 
brought  in  all  cases  where  trover  could  be  supported. 

The  action  can  be  maintained  for  the  taking  or  detaining  of 
penanal  chaiteU  only, — T,  R,y  504.  It  does  not  lie  for  things  fixed 
to  the  freehold. — 19t/oAn.,  110.  When  one  enters  and  ousts  the 
owner  of  land,  continues  in  possession,  cutting  and  removing  the 
crops,  replevin  will  not  lie  for  them,  although  they  were  sown  by 
the  owner. — 8  Cbw,^  220.  Several  persons  cannot  join  their  several 
rights  in  this  action,  but  each  must  have  a  separate  replevin ;  but 
joint  tenants,  or  tenants  in  common,  may. — Saund,^  PL  4k  JSv^j  700. 
If  one  part  owner  of  a  chattel  sue  alone,  the  non-joinder  of  the 
other  or  others  may  be  pleaded  in  abatement — 2  Mau^  600 — ^but 
not  in  bar. — 8  Barh^y  451%  If  he  sues  for  a  moiety  only  in  his  writ, 
the  suit  shall  be  abated. — 4  MaaoUj  515,  538.  The  rule  is  well 
established,  that  one  tenant  in  common  of  personal  property,  cannot 
maintain  replevin  against  his  co-tenant — 8  Mich.  Rep^  123, 127. 

Whenever  by  any  statute,  executors  or  other  persons,  suing  in 
the  right  of  another,  are  authorized  to  maintain  actions  of  trespass 
or  trover,  for  any  personal  property  unlawfully  taken,  or  unlawfully 
detained,  such  persons  may  maintain  actions  of  replevin  for  such 
property. — C,  X.,  Sec.  5006. 

No  replevin  shall  lie  for  any  property  taken  by  virtue  of  any 
warrant  for  the  collection  of  any  tax,  assessment  or  fine,  in  pursu- 
ance of  any  statute  of  this  state.«*i^.,  Sec,  5008. 

No  replevin  shall  lie  at  the  suit  of  the  defendant  in  any  execu- 
tion or  attachment,  to  recover  goods  or  chattels  seized  by  virtue 
thereof,  unless  such  goods  or  chattels  are  exempted  by  law  from 
such  execution  or  attachment ;  nor  shall  a  replevin  lie  at  the  suit 
of  any  other  person,  unless  he  shall,  at  the  time,  have  a  right  to 
reduce  into  his  possession  the  goods  taken  or  detained. — Ih,^  Sec, 
5009. 

If  the  goods  and  chattels  specified  in  any  writ  of  replevin  shall 
not  be  found,  or  shall  not  be  delivered  to  the  plaintiff',  he  may  pro- 
ceed in  the  action  for  the  recovery  of  the  same,  or  the  value 
thereof — Ib^  Sec,  5017 — in  case  the  defendant  has  been  duly  sum- 
moned. 

Declaration. — It  shall  be  sufficient  for  the  plaintifi",  in  his  decla- 
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ntioii,  whether  the  oiigiiud  taking  wm  hsmtol  or  otherwise,  to 
allege  with  requisite  certainty  <^  time,  place  and  Talne,  that  the 
defendant  received  the  property  to  be  delivered  to  the  plaintiff 
when  thereunto  afterwards  requested,  and  that  the  d^ndant, 
although  requested  so  to  do,  has  not  delivered  the  same  to  the 
plaint]£[^  but  hath  unlawfully  detained  the  same,  to  the  damage  of 
the  plaintiff,  such  sum  as  he  may  specify. — C.  L^  See,  5028. 

It  shall  not  be  necessary  for  the  plaintiff  to  state  in  his  declara- 
tion a  place  certain  within  the  township,  city  o^  village,  as  that 
where  the  property  was  detained. — Ib^  See,  5029. 

The  goods  taken  must  be  particulaiiy  described,  and  their  num- 
ber should  be  stated. —  Wilk.  Eep^  41.  It  is  sufficient  to  state  the 
value  of  the  whole  property ;  it  is  not  necessary  to  mention  the 
value  of  each  separate  article. — 6  Hilly  418. 

Declaration  in  Replevin, 

County,  ss :  CD.  was  summoned  to  answer  A.  B.  of  a 
plea  wherefore  he  unlawfully  detains  one  gelding^  of  the  value  of 
dollars,  of  the  goods  and  chattels  of  the  said  A.  B^  and 
thereupon  the  said  A.  B.  complains  of  the  sud  C.  D.  for  that  he, 
the  said  C.  D.,  on  the  day  of  at  the  township  of 

in  said  county,  received  one  gelding  of  great  value,  to 
wit :  of  the  value  of  dollars,  of  the  goods  and  chattels  of 

the  said  A.  B.,  to  be  delivered  to  the  said  A.  B.  when  he  should 
afterwards  request  the  same ;  but  the  said  C.  D.,  although  often 
requested  so  to  do,  has  not  delivered  the  goods  and  chattels  above 
mentioned  to  the  plaintiff,  but  hath  unlawfully  detained  the  same, 
to  the  damage  of  the  said  plaintiff  one  hundred  dollars ;  and  there- 
fore he  brings  his  suit,  ht. 

The  declaration  must  correspond  with  the  writ  in  the  form  of 
tiie  .action ;  if  the  writ  was  for  the  detention  of  the  property  only, 
tiie  declaration  must  be  only  for  detaining ;  if  for  taking  and  de- 
taining, the  declaration  must  be  in  the  same  form,  or  it  will  be  set 
aside  on  account  of  its  variance  from  the  writ — 7  Blaekf^  604. 

Plea. — ^The  defendant  may  plead  the  general  issue  to  such  dec- 
laration, which  shall  be  in  the  same  form  as  in  personal  actions, 
and  shall  put  in  issue  not  only  the  detention  of  the  property,  but  ^ 
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also  the  property  of  the  plaintiff  therein^  and  his  right  to  the  poa- 
session  thereof  at  the  time  of  the  commencement  of  the  suit,  and 
nnder  such  plea  the  defendant  may  give  notice  of  any  special  mat- 
ter of  defence  to  the  action. — (7.  Z.,  Sec.  6030. 

The  general  imue  is  a  demand  by  the  defendant,  of  a  trial  of  the 
matters  set  forth  in  the  plaintiff's  declaration. — Ih.^  See,  4177. 


Farm  of  Plea  of  the  Oeneral  Issue. 

C— D— 

ads, 
A— B— 

The  defendant  demands  a  trial  of  the  matters  set  forth  in  the 
declaration  of  the  said  plaintiff. 

Probably  the  defendant  may  show  nnder  this  plea,  property  in 
himself;  bnt  it  will  be  well  to  give  notice  of  this  defence,  as  it 
may  be  necessary  to  obtain  a  judgment  for  a  retnm  of  the  prop- 
erty.— See  infra* 

Form  of  Notice  of  Defence. 

Sir  : — ^Take  notice,  that  on  the  trial  of  this  caose,  the  defendant 
will  prove  that  the  said  goods  and  chattels,  in  the  said  declaration 
mentioned^  at  the  time  of  the  detention  of  the  same  by  the  said  de- 
fendant, were  the  property  of  the  said  defendant,  [or  of  one  P.  R.,] 
and  not  of  the  said  plaintiff.    Dated,  &c. 


Notice  of  Justification  hy  a  Constable  hy  virtue  of  an  Execution. 

Sib  : — ^Take  notice,  that  on  the  trial  of  this  cause,  the  defendant 
will  prove  that  on  the  day  of  at  the  town- 

ship of  in  the  county  of  a  judgment  was 

duly  rendered,  in  a  justice's  court  held  by  and  before 
Esquire,  then  and  yet  being  a  justice  of  the  peace  of  the  township 
of  in  said  county,  in  a  certain  suit  wherein 

was  plaintiff,  and  defendant ;  for  damages, 

and  costs ;  that  an  execution  was  issued  on  said  judg- 
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ment  on  the  day  of  and  delivered  to  the 

said  defendant,  then  and  still  being  a  constable  of  the  township  of 
in  said  county ;  and  that  by  yirtne  of  said  execution, 
the  defendant  levied  upon  and  seized  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  and  then  and  there  held  the 
same  by  virtue  thereof,  and  that  the  said  goods  and  chattels  were 
the  proper  goods  and  chattels  of  the  said  and  lawfully 

]iable  to  be  taken  by  this  defendant  upon  said  execution.    Dated, 

In  trover,  a  demand  must  be  proved,  when  the  defendant  came 
lawfully  into  possession  of  the  property ;  the  same  rule  applies  to 
this  action. — 8  JJtVZ,  348.  It  is  said,  however,  that  proof  of  a  re- 
fusal to  deliver  the  property,  need  not  be  as  strong  in  this  action, 
in  the  form  in  which  we  are  required  to  bring  it,  as  in  trover. — 24 
Wend^  169. 

Whenever  the  defendant  has  given  notice  of  a  defence,  tiie  jury 
must  pass  upon  the  matter  and  incorporate  it  in  their  verdict — 24 
Wend^  285.  Thus,  if  the  defendant  sets  up  property  in  a  third 
person,  the  verdict  of  the  jury  should  be,  that  the  property  of  the 
goods  and  chattels  is  in  such  person.  When  the  trial  is  by  the 
justice,  the  same  course  must  be  taken  to  authorize  a  judgment  for 
the  return  of  the  property.  The  general  issue  alone  would  not, 
probably,  authorize  judgment  for  a  return. — 6  Hill^  613. 

I^  upon  the  trial  of  the  cause,  the  verdict  be  in  favor  of  the 
plaintiff,  the  same  jury  shall  assess  the  damages  which  he  has  sus- 
tained by  the  unlawful  taking  and  detention,  or  by  the  unlawful 
detention  of  the  property  ;  but  if  the  judgment  pass  for  the  plain- 
tiff by  de&ult,  or  upon  an  issue  of  law,  a  writ  of  inquiry  may  be 
awarded  to  the  sheriff  of  the  proper  county  to  ascertain  such  dam- 
ages, or  the  same  may  be  assessed  in  the  proper  circuit  court,  in 
the  same  manner  as  in  personal  actions. — C,  Z.,  Sec,  5032.  The 
court  or  jury  cannot,  legally,  award  to  the  plaintiff  any  more  than 
mere  nominal  damages.  This  provision  of  the  statute  contemplates 
not  merely  nominal  damages,  but  such  actual  damages  as  the  plain- 
tiff has  in  fact  sustained,  by  reason  of  the  taking  and  detention,  or 
the  unlawful  detention  of  the  property ;  and  they  are  not  to  be  in- 
ferred, but  must  be  proved. — 2  JftcA.,  325.  The  value  of  the  sei^ 
vices  of  an  attorney  and  counsel  for  the  plaintiff,  or  any  fees  actually 


•    BXPLXvDr.  421 

paid  by  the  plaintiff  to  his  attorney  and  connsel  in  the  prosecution 
of  the  suit,  coDfltitntes  no  part  of  tho  damages  contemplated  by  the 
fltatnte,  and  cannot  be  legally  taken  into  consideration  in  the  assess- 
ment of  such  damages. — Ih^  289. 

The  damages  and  valae  of  the  property  mentioned  in  the  thirty- 
third  and  thirty-foorth  sections  of  said  chapter,  shall  be  ascertained 
by  the  justice,  and  no  notice  thereof  shall  be  necessary,  nor  shall 
any  exceptions  be  taken  to  the  sureties  of  the  plaintiff,  in  the  bond 
taken  by  the  justice. — C  Z.,  See.  3608. 

K  the  cause  is  tried  by  a  jury,  and  they  find  for  the  plaintiff, 
they  will  assess  the  damages ;  if  tried  by  the  justice,  he  will  do 
the  same ;  if  the  defendant  does  not  appear  and  plead,  or  judg- 
ment is  given  against  him  on  demurrer,  the  justice  will  assess  the 

K  the  property  specified  in  the  writ  shall  have  been  delivered  to 
the  plaintiff,  and  the  defendant  recover  judgment  by  discontinuance 
or  nonsuit,  such  judgment  shall  be,  that  the  defendant  have  return 
of  the  goods  and  chattels  replevied,  unless  he  shall  elect  to  waive 
such  return  as  hereinafter  provided ;  and  also,  that  he  recover  the 
damages  sustained  by  him  by  reason  of  the  detention  of  Quch  goods 
and  chattels. — Ih^  Sec,  5037. 

Whenever  the  the  defendant  shall  be  entitled  to  a  return  of  the 
property  replevied,  instead  of  taking  judgment  for  such  return,  as 
above  provided,  he  may  take  judgment  for  the  value  of  the  prop- 
erty replevied ;  in  which  case,  such  value  shall  be  assessed  by  the 
jury  on  the  trial,  or  upon  the  assessment  of  damages,  as  the  ciise 
may  be — Ih^  See,  5038— or  by  the  justice. — Sec.  3698,  Supra, 

When  either  of  the  parties  to  an  action  of  replevin,  at  the  time 
of  the  commencement  of  the  suit  shall  have  only  a  lien  upon,  or 
special  property  in  the  goods  and  chattels  described  in  the  writ, 
and  is  not  the  general  owner  thereof  that  fact  may  be  proved  on 
the  trial,  and  the  jury  shall  find  according  to  such  Deict  by  their 
verdict ;  and  the  court  shall  thereupon  render  such  judgment  as 
shall  be  just  between  the  parties. — Ih.^  See,  5033. 

This  section  is  intended  to  introduce,  in  actions  of  replevin,  the 
following  rules,  which  govern  in  actions  of  trover.  In  trover,  by 
one  having  a  lien  on  goods  against  the  general  owners  or  one  who 
has  converted  the  goods  by  his  direction,  the  plaintiff  can  recover 
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only  according  to  bis  special  interest;  bat  in  a  like  action  against 
a  stranger^  the  fall  ralne  of  the  goods  maj  be  recovered,  although 
exceeding  the  lien ;  and  the  plaintiff  will  then  be  a  tmstee  for  the 
general  owner,  as  to  the  balance.  If  the  goods  converted  are  of 
less  value  than  the  amoant  of  the  lien,  no  more  can  be  recovered 
than  their  valae. — 7  (hw^  681,  note  (a.)  In  the  first  case,  instead 
of  taking  judgment  for  a  retam,  the  plaintiff  may  take  judgment 
for  the  value  of  the  property;  that  is,  the  amount  of  his  lien,  which 
is,  in  regard  to  him,  its  value. — 12  Wend^  131. 

In  an  action  of  replevin  against  a  carrier  of  goods  claiming  the 
right  to  retain  them  until  the  freight  is  paid,  it  is  competent  for 
the  owner  to  prove  damages  to  them  in  their  transit,  in  order  to 
reduce  the  amount  of  freight  actually  due,  or  to  show  that  nothing 
is  due;  thereby  manifesting  that  the  defendant  had  no  right  to  the 
possession  of  the  goods.— 4  Mleh^  619. 

The  following  forms  are  in  the  cases  which  usually  occur : 


Verdict  for  Plaintiff  and  Judgment  thereon. 

The  jury  say  that  the  defendant  did  unlawfully  detain  said  goods 
and  chattels,  and  they  assess  the  damages  sustained  by  the  plaintiff 
by  the  unlawful  detention  of  said  goods  and  chattels,  at 
dollars,  besides  his  costs. 

Therefore,  it  is  considered,  that  the  said  plaintiff  recover  against 
the  said  defendant  his  damages  aforesaid,  and  also  dol- 

lars for  his  costs  by  him  about  his  suit  in  this  behalf  expended. 


Verdict  for  Defendant  on  Chneral  Itsuej  and  notice  of  Property 

in  Defendant, 

The  jury  say  that  the  defendant  did  not  unlawfully  detain  said 
goods  and  chattels,  and  that  they  find  the  property  in  said  goods 
and  chattels  is  in  the  defendant,  and  they  assess  the  value  of  said 
goods  and  chattels  at     ^  dollars,  and  the  damages  sus- 

tained by  the  defendant  by  the  detention  of  said  goods  and  chat- 
tels at  besides  his  costs. 
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Therefore,  it  is  consideTed,  that  the  said  defendant  have  a  return 
of  the  goods  and  chattels  aforesaid ;  and  that  the  said  defendant 
do  recover  against  the  said  plaintiff  his  damages  aforesaid,  and  also 

dollars  for  his  costs. 

In  case  a  return  of  the  property  is  waived — Antty  p.  422 — ^after 
the  *  proceed  thus :  "'  and  the  said  plaintiff  waiving  any  judgment 
for  a  return  of  said  goods  and  chattels,  and  praying  judgment  for 
the  value  thereof,  &c.  Therefore,  it  is  further  considered,  that  the 
said  defendant  recover  against  the  said  plaintiff  dollars, 

the  value  aforesaid  found,  and  also  dollars,  the  damages 

aforesaid,  together  with  dollars  for  his  costs. 

If  the  jury  or  the  justice  find  the  property  in  part  of  the  goods 
and  chattels  replevied  to  be  in  the  defendant,  and  in  the  residue  in 
the  plaintiff,  each  party  has  judgment  according  to  the  finding. — 2 
Blackf^  181. 

If  any  goods  or  chattels  which  are  replevied,  had  been  attached, 
they  shall,  in  case  of  a  judgment  for  a  return,  be  held  liable  to  the 
attachment,  until  final  judgment  in  the  suit  in  which  they  were  at- 
tached, and  for  thirty  days  thereafter,  in  order  to  their  bebg  taken 
in  execution ;  and  if  such  final  judgment  be  rendered  before  the  re- 
turn of  the  property,  or  if  the  property  when  replevied,  was  seized 
and  held  on  execution,  it  shall  be  held  subject  to  the  same  attach- 
ment or  seizure,  for  thirty  days  after  the  return,  in  order  that  the 
execution  may  be  served  thereon,  or  the  service  thereof  completed^ 
in  like  manner  as  it  might  have  been  if  such  property  had  not  been 
replevied. — (7.  Z.,  Sec.  6042. 

Whenever  judgment  shall  pass  against  the  plaintiff  in  replevin, 
whether  by  default  or  otherwise,  and  a  return  of  the  property  is 
awarded,  no  writ  of  second  deliverance  shall  be  allowed,  nor  shall 
any  second  or  other  writ  of  replevin  be  brought  for  the  same  cause, 
but  the  plaintiff  in  replevin  shall  not  thereby  be  barred  from  bring- 
ing an  action  of  trespass  or  trover  for  the  same  property,  unless  the 
judgment  in  the  action  of  replevin  shall  have  passed  against  him 
on  the  merits. — lb.y  Sec.  5041. 

By  the  common  law,  when  the  merits  of  a  cause  were  decided 
by  a  verdict  in  replevin,  the  judgment  was  for  a  return  of  the  dis- 
tress irreplevisable ;  but  when  the  plaintiff  was  nonsuited,  the  dis- 
tress was  replevisable.    As  long  as  the  caption  and  detention  were 
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not  detennined  by  the  judgment  of  the  coort,  so  long  the  plaintiff 
was  allowed  after  his  own  nonsoit^  to  take  a  new  repleyin* — Wilk, 
Bepl^  24,  25.  This  section  prohibits  a  new  replevin  in  all  eases 
where  judgment  has  been  given  for  the  defendant  and  a  retnm 
awarded,  if  the  merits  have  not  been  decided,  and  allows  in  sach 
cases,  an  action  of  trover  or  trespass. 


Execution  far  PkUntif. 


r,     J"*" 


State  of  Michigan, 

County, 
To  any  Constable  of  said  County — Greeting : 

In  the  name  of  the  People  of  the  State  of  Michigan,  yon  are 
commanded  to  levy  on  the  goods  and  chattels  of  C,  D^  (excepting 
such  goods  and  chattels  as  are  by  law  exempted  from  execution,) 

dollars  cents,*  with  interest^  which  A.  B. 

lately  before  me,  the  undersigned,  a  justice  of  the  peace  of  the 
township  of  in  said  county,  recovered  against  him  for 

his  damages  which  he  had  sustained  by  the  unlawful  detention  of 
I9ie  [cattle,]  goods  and  chattels  of  the  said  A.  B.,  and  also 
dollars  for  his  costs,  and  bring  the  money  before  me,  at  my  office, 
in  the  township  of  in  sixty  days  from  the  date  hereof, 

to  render  to  the  said  A.  B.    Given  under  my  hand,  at  the  town- 
ship aforesaid,  the  day  of  1858. 

y  Justice. 

Execution  for  Defendant  for  Return  and  Damapes  and  Costs. 

Stats  of  Michigan,  ) 

County,      ) 

To  any  Constable,  &c, : 

Whereas,  C.  D.  was  lately  summoned  to  appear  before  the  un- 
dersigned, one  of  the  justices  of  the  peace  of  said  county,  to  answer 
unto  A.  B.  concerning  the  unlawful  detention  of  certain  goods  and 
chattels ;  and  whereas,  on  the  day  of  it  was 

considered  and  adjudged  by  me,  that  he  recover  against  the  said 
A.  B.  his  damages,  by  reason  of  the  detention  of  said  goods  and 
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chattels,  assessed  at  dollars,  and  also  dollars 

for  his  costs ;  therefore, 

In  the  name  of  the  People  of  the  State  of  Michigan,  you  are 
commanded  that  you  forthwith  cause  to  be  returned  to  the  said 
defendant  the  s^d  goods  and  chattels,  to  wit :  [specify  the  prop- 
erty,] and  in  what  manner  you  shall  have  executed  this  writ,  do 
you  make  return  to  me,  at  in  said  township,  in  sixty 

days  from  the  date  hereof. 

And  you  are  further  commanded,  to  levy  the  damages  aforesaid, 
with  interest,  and  said  costs,  of  the  goods  and  chattels  of  the  said 
A.  B.,  (excepting  such  goods  and  chattels  as  are  by  law  exempt 
from  execution,)  and  bring  the  money,  &c.,  [as  in  common  exe- 
cution.] 

Execution  for  Defendant  for  Value,  Damages  and  Costs, 

As  in  first  to  the  *  "for  the  value  of  certain  goods  and  chattels 
of  the  said  C.  D.,  unjustly  detained  by  the  said  A.  B.  from  the  said 
C.  D.;  and  also  dollars  for  his  damages  which  he  had  sus- 

tained on  occasion  of  the  detention  of  said  goods  and  chattels,  and  in- 
terest, and  also  dollars  for  his  costs,  in  a  certain  action  of 
replevin  lately  commenced  before  me,  at  the  suit  of  the  said  A.  B., 
against  the  said  C.  D.,  and  bring  the  money  before  me,  &c. 


Replevin — Replevin  Bond,  Action  on. 

If  any  writ  of  return,  or  other  execution  issued  in  favor  of  the 
defendant  in  the  action,  shall  be  returned  unsatisfied  in  whole  or  in 
part,  such  defendant  or  his  representatives  may  have  an  action 
upon  the  bond  executed  by  or  on  behalf  of  the  plaintiff,  to  recover 
against  the  obligors  therein  the  value  of  the  property  replevied, 
and  the  moneys,  damages  and  costs  awarded  to  such  defendant, 
and  such  bond  shall  be  assigned  to  such  defendant  or  his  represen- 
tatives, on  their  request. — (7.  Zr.,  Sec.  6043. 

In  an  action  on  a  replevin  bond,  the  plaintiff  cannot  recover  un- 
less he  prove  a  writ  of  retorno  kabendo,  or  other  execution  in  his 

favor,  returned  unsatisfied  in  whole  or  in  part — 12  Wend,^  120 — » 
28 
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bat  this  need  not  be  averred  in  the  declaration ;  it  is  soflBcient  if  it 
.be  proved — Ibid;  10  lUd^  333. 

In  such  action  the  plaintiff  shall  assign  breaches  of  the  condition 
of  SQch  bond,  as  in  other  cases;  and  the  retam  of  the  officer  to  the 
execution  issued  in  the  action  of  replevin,  shall  be  evidence  of  snch 
breach ;  the  amount  recovered  in  such  action  of  replevin,  and  re- 
maining  uncollected,  shall  be  the  measure  of  the  damages,  if  the 
value  of  the  property  replevied  shall  have  been  so  recovered,  and 
if  not  so  recovered,  and  a  return  thereof  shall  have  been  awarded, 
such  value  shall  be  added  to  the  damages  and  costs  recovered  in 
the  action  of  replevin,  and  the  amount  of  such  value,  damages  and 
costs,  remaining  uncollected,  shall  form  the  measure  of  such  dam- 
ages.— C,  L^  See,  5044. 

In  any  action  prosecuted  on  such  bond  given  by  the  plaintiff  in 
an  action  of  replevin  for  the  deliverance  of  any  property,  the  de- 
fendant may  show  in  mitigation  of  the  damages,  that  the  plaintiff 
in  such  action  had  only  a  lien  upon  such  property,  and  the  amount 
of  such  lien ;  and  if  such  amount,  with  interest,  be  less  than  the 
value  of  the  property  replevied,  a  corresponding  deduction  shall  be 
made  from  such  value. — ^76.,  Sec,  5045. 

Where  the  property,  taken  by  virtue  of  a  writ  of  replevin,  is  a 
living  animal,  and  there  is  judgment  for  a  return,  it  is  a  good  plea 
in  bar,  in  an  action  on  the  bond,  that  before  the  judgment  in  the 
replevin  suit,  the  animal  died  without  the  default  of  the  plaintiff  in 
the  replevin  suit — 12  IFJwm?.,  689. 


8.  Covenant, 

The  action  of  covenant  is  the  remedy  provided  by  law  for  the 
recovery  of  damages  for  the  breach  of  a  contract  under  seal. 
— Chii,Pl,y  131.  It  cannot  be  maintained  unless  the  contract 
is  sealed  by  the  defendant ;  a  mere  recognition  of  the  contract, 
though  sealed  by  the  other  party,  will  not  be  sufficient. — 6  Cow,, 
445.  If  A.  covenant  with  B.  and  C.  their  executors,  kc,  although 
C.  do  not  execute  the  deed  nor  assent  to  the  covenant,  and  after- 
wards disclaim  it  by  deed,  to  which  A.  is  not  a  party,  B.  cannot 
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alone  (C.  living,)  sue  A.  upon  the  covenant — 2  W.  H,  <t  G^ 
634.  No  action  will  lie  on  a  covenant  by  C.  to  pay  a  sam  of 
money  to  A.,  B.  and  himself  C,  or  the  survivors  or  the  survivor  of 
them,  on  their  join  covenant. — 2  W.  H.  <t  G^  595. 

This  action  may  be  brought  on  the  condition  of  a  bond — Ante^ 
p.  16 — and  in  all  cases  arising  upon  contracts  under  seal,  or  upon 
judgments,  when  an  action  of  covenant  or  of  debt  may  be  main- 
tained, an  action  of  assumpsit  may  be  brought  and  maintained,  in 
the  same  manner  in  all  respects,  as  upon  contracts  without  seal. 
— C.  L^  Sec.  4560. 


Parties — Actions  by  and  against. 

It  is  a  general  principle,  that  no  action  can  be  brought  upon  a 
covenant,  by  a  person  who  was  not  a  party  to  the  deed,  though 
the  covenant  name  him,  and  be  made  to  him  expressly,  and  for  his 
benefit— 1  Bing.^  225 ;  6B.d:  G,  718 ;  2 Ib^  366. 

If  the  covenant  be  made  to  two  or  more  jointly,  all  the  cove- 
nanters must  join  in  an  action  upon  it,  even  although  the  cove- 
nant be  to  do  a  thing  for  the  benefit  of  one  of  them  only.«~l 
JSast.y  49 ;  3  Taunt^  87.  And  if  any  of  the  covenantees  be  dead, 
the  &ct  must  be  averred  in  the  declaration. — 1  B.  <^  P.^  73.  If  a 
man  covenant  with  two  or  more,  and  with  them  and  each  of  them, 
and  the  intent  of  the  covenantees  be  several  and  not  joint,  each  of 
the  covenantees  may  alone  maintain  an  action  on  the  covenant — 7 
M.dt  G.J  218.  But  where  the  intent  is  joint,  though  the  covenant 
is  several,  as  '^with  them  and  each  of  them,"  yet  all  must  join. — 6 
JJfp.,  19 ;  ««e  6  Ad.  db  Ell.^  N.  S.,  964.  If  the  covenant  be  joint 
and  not  several,  the  action  must  be  brought  against  all  the  cove- 
nantees jointly;  but  if  the  covenant  be  joint  and  several,  the 
covenantee  has  his  option  in  bringing  the  action  against  all  the 
covenantors,  or  against  any  one  of  them,  even  although  they  be 
jointly  interested  in  the  subject  matter  of  the  covenant. — 2  Burr.^ 
1190. 

Actions  on  Implied  Covenants. — ^This  action  lies  as  well  on  cove- 
nants implied  from  the  terms  of  the  deed,  as  on  those  which  are 
express.    But  no  covenant  shall  be  implied  in  any  conveyance  of 
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real  estate,  whether  such  conveyance  contain  special  covenants  or 
not — 0,  L^  Sec,  2724.  The  tenn  conveyance  embraces  every  in- 
strument in  writing  by  which  any  estate  or  interest  in  real  estate 
is  created,  aliened,  mortgaged  or  assigned ;  or  by  which  the  title 
to  any  real  estate  may  be  affected  in  law  or  equity,  except  wills, 
leases  for  a  term  not  exceeding  three  years,  and  executory  con- 
tracts for  the  sale  or  purchase  of  lands. — Ih,,  Sec,  2*754.  An  im- 
plied covenant,  in  its  proper  legal  sense,  is  a  covenant  not  formally 
stated  in  a  deed,  but  which  is  collateral  by  constructive  inference 
from  the  terms  used  in  it  Thus,  a  covenant  to  supply  one  with 
lime  at  a  stipulated  price,  at  all  times  and  seasons  of  burning  lime, 
is  an  implied  covenant  to  bum  lime  at  all  such  seasons. — 2  B.  ik 
^.,  487.  So,  a  stipulation  in  a  charter  party,  that  forty  days 
should  be  allowed  for  unloading  and  loading  again,  implies  a  cove- 
nant on  the  part  of  the  freightor  that  the  vessel  should  not  be  de- 
tained longer  in  unloading  and  loading  again. — 12  East^  179. 

The  plea  of  the  general  issue  only  puts  in  issue  the  giving  of  the 
deed,  and  admits  all  the  material  averments  or  breaches  contained 
in  the  declaration. — 7  Wend,,  194  ;  10  Ibid,  202 ;  10  John,,  47. 
Of  all  other  defences  notice  must  be  specially  given,  the  same  as 
would  be  required  in  an  action  of  debt  on  a  bond. 

If  the  performance  of  a  covenant  become  impossible  by  the  act 
of  God,  or  the  act  of  the  plaintiff,  or  by  the  intervention  of  a  stat- 
ute, the  defendant  will  be  excused,  and  he  may  plead  the  matter  in 
bar. 

When  the  law  creates  a  duty,  and  the  party  is,  by  the  act  of 
God,  disabled  to  perform  it,  without  any  default  in  him,  and  he 
has  no  remedy  over,  the  law  will  excuse  him ;  but  when  a  party, 
by  his  own  contract,  creates  a  duty  or  charge  upon  himself^  he  is 
bound  to  make  it  good,  if  he  can,  notwithstanding  any  accident  by 
inevitable  necessity;  because  he  might  have  provided  against  it  by 
his  contract  And,  therefore,  if  a  lessee  covenant  to  repair  a  house, 
though  it  be  destroyed  by  lightning,  yet  he  must  repair  it.  So,  if 
a  party  covenant  to  build  and  keep  in  repair  a  bridge  for  seven 
years,  he  will  be  held  to  the  observance  of  his  contract,  although 
the  bridge  be,  by  the  act  of  God,  by  an  extraordinary  and  unusual 
flood  of  water,  broken  down. — Piatt  on  Cov,,  274-5.  But  in  some 
cases  where  the  act  of  God  renders  performance  absolutely  impos- 
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sible,  the  coveDantor  will  be  discharged;  as  if  a  lessee  covenants  to 
leave  a  wood  in  as  good  a  plight  as  it  was  at  the  time  of  the  lease, 
and  the  trees  are  blown  down  by  a  tempest ;  or  if  one  covenant  to 
serve  another  seven  years,  and  he  die  before  the  expiration  of  the 
term;  or  one  covenant  to  deliver  a  horse  to  another,  and  the  horse 
die,  the  covenant  in  either  case  is  discharged,  because  the  act  of 
God  defeats  the  possibility  of  performance.— /&tc?,  683-4. 

When  a  right  of  action  depends  upon  the  performance  of  a  con- 
dition precedent,  performance  is  not  excused,  although  it  has  be- 
come impossible  by  the  act  of  God. — 12  Wend^  689. 

**  When  H.  covenants  not  to  do  an  act  or  thing  which  was  law- 
ful to  do,  and  an  act  of  parliament  comes  after  and  compels  him  to 
do  it,  the  statute  repeals  the  covenant ;  so  if  H.  covenants  to  do  a 
thing  which  is  lawful,  and  an  act  of  parliament  comes  in  and  hin- 
ders him  from  doing  it,  the  covenant  is  repealed. — 1  Salk^  198;  6 
Cow^  638 ;  6  Ad,  d  Ell^  N,  S^  107.  If  one  covenants  not  to  do 
a  thing,  which  was  then  unlawful,  and  an  act  comes  and  makes  it 
lawiul,  the  statute  does  not  repeal  the  covenant.  Nor  if  he  cove- 
nants to  do  a  thing  which  was  then  unlawful,  and  a  subsequent 
statute  legali^  the  act,  said  statute  does  not  repeal  the  covenant. 
— Piatt  on  Gov.,  688. 

9.  Debt. 

This  action  is  founded  upon  a  contract,  express  or  implied,  to 
pay  money  or  render  some  other  specific  thing. — 4  B.  d  A^  268 ; 
6  B.  it  C.J  386.  It  is  a  concurrent  remedy  with  indebitatiis 
assumpsit  to  recover  the  price  or  value  of  goods  sold  and  de- 
livered, or  of  work  or  labor  performed,  money  lent,  paid,  or  had 
and  received,  a  balance  due  upon  an  account  stated,  or  upon  any 
other  executed  consideration  for  which  money  is  to  be  paid. 
— Arch,  N,  P^  200.  It  is  one  remedy  upon  a  bond,  but  not  the 
only  one.  Covenant  may  sometimes  be  brought  on  a  bond — AntCj 
p.  427 — or  assumpsit  and  debt  or  assumpsit  may  be  brought 
upon  judgments. — C.  Z.,  Sec,  4660.  It  is  the  only  remedy,  by 
action,  for  a  forfeiture  under  a  by-law.  In  all  cases  not  other- 
wise specially  provided  for  by  law,  where  a  pecuniary  penalty  or 
forfeiture  is  incurred  by  any  person,  and  the  act  or  omission  for 
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which  the  same  is  imposed,  is  not  also  a  misdemeanor,  sach  pen- 
alty or  forfeiture  maj  be  recovered  in  an  action  of  debt,  or  in  an 
action  of  assumpsit. — C,L^  Sec.  5111. 

The  pleadings  in  this  action,  and  the  evidence  in  them,  will  be 
considered,  under  the  following  heads : 

1.  Debt  on  simple  contract. 

2.  Debt  on  bond. 

3.  Debt  on  deed. 

4.  Debt  on  judgment. 

5.  Debt  on  penal  statute. 

6.  Debt  on  by-laws. 

7.  Debt  on  statute  respecting  sale  of  intoxicating  liquors. 

1.  Debt  on  Simple  Contract. 

Debt  on  simple  contract  lies  in  aU  cases  where  indebitatus 
assumpsit  lies. — 12  John.^  90.  It  lies  on  a  promissory  note  by 
the  payee  agiunst  the  maker — 2  B.  it  P.,  78 — and  by  any  indorsee 
against  the  maker  or  any  endorser. — 12  John.^  90 ;  11  Ad.  d  Ell.^ 
702  ;  10  Wen.^  343  ;  3  Hill^  53.  It  lies  on  aU  contracts  for  the 
payment  of  money. — Com.  Dig.  Debt^  A. 

Debt,  as  well  as  assumpsit,  may  be  maintained  for  rent  due, 
whether  claimed  in  fee  or  otherwise,  and  the  deed  of  demise,  or 
other  instrument  in  writing,  may  be  used  in  evidence  by  either 
party  to  prove  the  amount  due  from  the  defendant — C  L^  Sec. 
2805. 

But  when  a  sum  of  money  is  secured  by  deed,  and  a  balance  is 
struck  for  the  purpose  of  ascertaining  how  much  remains  due 
thereon,  and  the  obligor  admits  the  correctness  of  the  amount, 
and  promises  to  pay  it,  debt  on  simple  contract  on  an  account 
stated,  will  not  lie,  but  the  action  must  be  brought  on  the  deed. 
—2  W.  H.  d  G.y  623. 

2.  Debt  on  Bond. 

An  obligation  or  bond  is  a  deed  whereby  the  obligor  obliges 
himself,  his  heirs,  executors  and  administrators  to  pay  a  certain 
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fium  of  money  to  another,  it  &  day  appointed.  If  this  be  all,  the 
bond  is  called  a  single  one ;  but  there  is  generally  a  condition 
added,  that  if  the  obligor  does  some  particular  act,  the  obligation 
shall  be  void,  or  else  remain  in  full  force.  In  case  this  condition 
is  not  performed,  the  bond  becomes  forfeited,  or  absolute  at  law, 
and  an  action  may  be  brought  upon  it — 2  BL  Com.,  340. 

If  no  time  of  payment  be  mentioned  in  the  condition  of  a  bond, 
an  action  may  be  brought  upon  it  at  any  time  after  the  bond  is 
executed ;  but  if  a  time  be  mentioned,  the  action  cannot  be  com- 
menced until  after  the  time  shall  have  expired.  When  any  action 
shall  be  prosecuted  in  any  court  of  law,  upon  any  bond  for  the 
breach  of  any  condition  other  than  for  the  payment  of  money ^  or 
shall  be  prosecuted  for  any  penal  sum,  for  the  non-performance  of 
any  covenant  or  written  agreement,  the  plaintiff,  in  his  declaration, 
shall  assign  the  specific  breaches  for  which  the  action  is  brought. 
C,  X.,  Sec,  4509.  The  plaintiff  is  bound  to  assign  his  breaches  in 
the  declaration,  and  cannot  assign  them  in  the  replication  or  upon 
the  record. — 7  Wen.,  346 ;  6  Hill,  37.  To  this  declaration  the  de- 
fendant will  plead  the  general  issue,  and  give  notice  with  it  of  any 
defence  which  he  may  have  to  the  breaches  assigned. — Ante,  pp, 
112,  117.  Upon  the  trial,  if  the  jury  (or  justice,)  find  that  any 
assignment  of  the  breaches  is  true,  and  that  the  plaintiff  should 
recover  damages  therefor,  they  shall  assess  such  damages,  and 
shall  specify  the  amount  thereof  in  their  verdict,  in  addition  to 
their  finding  upon  any  other  question  of  fact  submitted  to  them. 
— C.L^^Sec,  4510.  The  verdict  of  the  jury  assessing  the  dam- 
ages, (or  as  assessed  by  the  justice,  if  tried  by  him,)  must  be  en- 
tered on  the  record,  (or  docket,)  and  judgment  shall  be  rendered 
for  the  penalty  of  the  bond,  or  for  the  penal  sum  forfeited,  as  in 
other  actions  of  debt,  together  with  the  costs  of  suit,  and  with  a 
further  judgment  that  the  plaintiff  have  execution  to  collect  the 
amount  of  the  damages  so  assessed;  which  damages  shall  be  speci- 
fied in  such  judgment. — lb.,  Sec,  4511.  The  execution  is  to  be  in 
the  usual  form  in  actions  of  debt,  but  shall  have  endorsed  thereon 
in  addition,  to  collect  the  amount  of  damages  so  assessed,  which 
must  be  stated,  with  interest  thereon  from  the  time  of  such  assess- 
ment, and  the  costs  of  such  suit — lb..  Sec.  4512. 
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Declaration  on  Bond. 

A—  B—    ^ 

vs.         y  Lenawee  CouDty,  bs.  : 
C—  D—    ) 

The  plaintiff  complains  of  the  defendant  in  an  action  of  debt,  for 
that  whereas,  the  said  defendant  heretofore,  to  wit,  on  the 
day  of  at  the  township  of  in  said  county,  by 

his  certain  bond,  sealed  with  his  seal,  and  now  shown  to  the  court 
here,  the  date  whereof  is  the  day  and  year  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound  to  the  said  plaintiff,  in  the 
sum  of  dollars,  to  be  paid  to  the  plaintiff.    Yet  the 

said  defendant,  although  often  requested  so  to  do,  hath  not  as  yet 
paid  the  said  sum  of  dollars,  or  any  part  thereof  to  the 

said  plaintiff;  but  so  to  do  hath  hitherto  wholly  refused,  and  still 
doth  refuse,  to  the  damage  of  the  plaintiff  of  dollarsi 

and  therefore  he  brings  suit,  &c. 

A  scroll  or  device  used  as  a  seal  upon  any  deed  of  conveyance 
or  other  instrument  whatever,  has  the  same  force  and  effect  as  a 
seal. — Ih.^  Sec.  2758.  Such  was  the  law  previous  to  the  present 
statutes;  now,  no  bond,  deed  of  conveyance  or  other  contract  in 
writing,  signed  by  any  party,  his  agent  or  attorney,  shall  be 
deemed  invalid  for  want  of  a  seal  or  scroll  aflSxed  thereto  by 
such  party. — Ib^  Sec,  4550.  This  section  would  apply  only  to 
bonds,  &C.,  executed  after  the  statutes  took  effect  Nor  would 
it  seem  to  apply  to  writings  which  are  not  in  the  form  of  a  bond 
or  deed. 

At  common  law,  the  declaration  must  show  that  the  instrument 
declared  on  had  been  sealed  by  the  defendant,  that  is,  the  sealing 
must  have  been  either  expressly  averred,  or  the  instrument  must 
have  been  named  by  some  word  which  will  import  that  it  was 
under  seal,  such  as  indenture,  deed,  or  writing  obligatory. — 1 
Saund.,  290,  n.  1,  329,  w.  3.  If  there  be  not  a  seal  to  the  bond, 
the  words  ^sealed  with  his  seal,''  would  seem  to  be  improper; 
but  if  there  be  no  seal  nor  ^  scroll  or  device  used  as  in  deed,'* 
upon  the  instrument,  describe  it  as  above  stated,  omitting  the  alle- 
gation as  to  the  sealing,  would  be  correct 
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Form  of  Declaratitm  asiigning  Breach, 

[Same  as  the  last,  to  the  words  "afterwards  requested."]  Which 
said  bond  was  and  is  subject  to  a  condition  thereunder  written,  that 
if  [set  out  the  condition  verbatim,]  as  by  the  said  bond,  and  the 
condition  thereof  will  more  fully  appear.  Yet  the  said  plaintiff  in 
&ct  saith  that,  (fee,  [stating  the  breach.]  By  reason  of  which  said 
breach  the  said  bond  became  forfeited,  and  thereby  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  the 
said  plaintiff  the  said  sum  of  [the  penalty]  above  demanded.  Yet 
the  said  defendant,  &C.,  [as  in  first.] 

It  is  a  general  rule  in  all  pleadings,  whether  by  a  plaintiff  or  de- 
fendant, if  a  deed  be  alleged,  and  the  party  claim  or  justify  under 
it,  he  must  make  a  profert  of  the  deed,  that  is,  must  profess  that  he 
brings  it  into  court  to  be  shown  to  the  court  and  his  adversary ; 
the  import  and  meaning  of  which  is,  that  the  party  has  the  deed 
itself  ready  to  give  the  opposite  party  oyer  of  it. — 1  Chit,  PL,  397. 
If  profert  cannot  be  made,  an  excuse  for  the  want  of  it  must  be 
given. 

Where  the  deed  is  stated  only  as  an  inducement — 8  T.  R, — or 
where  the  plaintiff  has  no  right  to  the  possession  of  it,  or  the  coun- 
terpart— 1  Saund^  9  a.  n.,  1 — a  profert  is  unnecessary.  If  there  be 
any  thing  to  excuse  the  profert,  as,  either  that  the  deed  has  been 
lost  or  destroyed,  or  is  in  the  possession  of  the  defendant,  it  must 
be  stated  according  to  the  facts,  as  the  opposite  party  has  a  right 
to  traverse  the  excuse. — 1  Chit,  PI,,  398.  Where  a  profert,  as  an 
excuse  for  the  want  of  it,  is  necessary,  if  the  plaintiff  profess  to  pro- 
duce the  deed,  when  he  is  not  prepared  to  do  so,  and  the  defendant 
plead  the  general  issue,  the  plaintiff  will  be  defeated  on  the  trial,  as 
it  will  not  be  sufficient  in  that  case  to  prove  the  deed  to  have  been 
lost  or  destroyed,  or  in  the  defendant's  possession. — 4  East,,  585 ; 
1  Esp.  Rep^  337,  When  a  profert,  or  an  excuse  for  the  omission, 
is  unnecessary,  the  statement  of  it  will  be  considered  as  surplusage, 
and  will  not  entitle  the  other  parties  to  oyer. — 1  Chit,  PI,,  309.  The 
insertion  of  an  excuse  of  profert  will  not  preclude  the  plaintiff  from 
introducing  the  deed  on  the  trial,  if  it  should  afterwards  be  found. 
— 2  Camp,,  557,  528.  A  profert  is  required  only  when  oyer  can  be 
demanded ;  it  is  therefore  unnecessary  in  setting  forth  the  records 
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and  proceedings  of  courts,  with  the  exception  of  letters  testamen- 
tary and  of  administration. — 2  Denio,  97. 

If  the  plaintiff  in  his  declaration,  or  the  defendant  in  his  pica, 
necessarily  make  &profert  of  any  deed,  letters  of  administration,  <&c., 
the  other  party  may  pray  oyer,  which  cannot  be  refused  by  the 
court. — 1  Chit.  PI.,  464.  But  if  a  profert  be  unnecessarily  made, 
the  other  party  cannot  crave  oyer. — Ibid,  Nor  can  it  be  craved  if 
the  deed  be  lost  or  destroyed,  ^c,  and  that  fact  be  stated  in  the 
pleading. — 1  T.  i?.,  149^0.  If  a  profert  be  necessarily  made,  and 
oyer  be  craved  and  given,  the  party  has  a  right  to  make  use  of  it. 
— 1  Saund.,  317,  n.  2,  Oyer  cannot  be  craved  except  where  pro- 
fert has  been  made — 1  ChiL  Pl,y  434 — the  party  should  demur 
specially  to  the  declaration.  Though  a  party  be  entitled  to  crave 
oyer,  yet  he  is  not  in  general  bound  to  do  so. — Ibidj  466.  A  party 
who  craves  oyer  of  a  deed  is  entitled  to  a  copy  of  the  attestation 
and  the  names  of  the  witnesses — 18  John.,  i^.,  445 — and  not  only 
a  true  copy  of  the  instrument  itself,  but  of  all  endorsements  and 
memoranda  upon  it,  and  of  all  papers  attached  to  it ;  so  that  he 
may  have  the  same  \dcw  of  the  matter  as  if  the  deed  had  been 
brought  into  court. — 24  TFen.,  316.  Where  the  deed  is  not  set  out 
on  oyer,  but  is  pleaded  according  to  its  legal  effect,  the  general 
issue  puts  in  issue  not  only  the  execution  of  the  deed,  but  the  con- 
struction of  it  as  alleged  in  the  pleading ;  it  amounts  to  a  denial 
that  the  party  executed  a  deed  having  such  effect  as  stated  in  the 
pleading.  Had  the  deed  been  set  out  on  oyer  it  would  have  been 
otherwise ;  for  then  the  plea  (the  general  issue  containing  oyer,) 
"  would  have  been  inconsistent  in  itself  if  the  deed  set  out  in  it  did 
not  have  the  construction  put  on  it  by  the  other  part  of  the  plea," 
(the  deed  was  pleaded  in  this  case,)  "  and  so  the  objection  would 
be  raised  on  demurrer. — 13  Ad.  d:  Ell.,  N.  S.,  636. 

Oyer  having  been  granted,  the  party  may,  sometimes,  in  his 
pleading,  set  forth  the  deed  or  not,  at  his  election ;  and  may  plead 
the  general  issue,  or  any  other  plea  without  stating  the  oyer. 

The  excuses  of  the  profert  are  as  follows  : — If  the  bond  be  lost — 
**and  which  said  writing  obligatory  having  been  lost,"  w,  "and 
which  said  writing  obligatory  having  been  destroyed  by  accident," 
cr,  ^  by  the  said  defendant,  the  said  plaintiff  cannot  produce  the 
same  to  the  said  court  here."     If  the  bond  be  in  the  possession  of 
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the  defendant — "  and  which  said  writing  obligatory  being  in  the 
possession  of  the  said  defendant,  the  said  plaintiff  cannot  produce 
the  same  to  the  said  court  here." 

The  only  evidence  required  from  the  plaintiff,  under  the  general 
issue,  is  proof  of  the  execution  (in  case  it  is  denied  under  oath, 
ante,  p.  106)  of  the  bond  in  the  ordinary  way.  This  plea  puts  in 
issue  the  execution  of  the  deed  only ;  all  other  material  averments 
in  the  declaration  are  admitted  by  it — 10  John.,  41 ;  4  CW.,  178  ; 
9  Ibid  J  807 — or,  in  any  other  manner  void  by  common  law. — 1 
CTtit,  PI.,  629.  Matter  which  shows  that  the  deed  was  merely 
voidable,  on  account  of  infancy,  duress,  void  by  statute  or  payment, 
must  be  pleaded.  So  performance  or  any  matter  in  excuse  of  it,  as 
non  damnificatus  to  a  bond  of  indemnity ;  no  award  to  an  arbitra- 
tion bond ;  and  matters  in  discharge  of  the  action,  as  tender,  set 
off,  accord  and  satisfaction,  former  recovery  and  release  must  be 
pleaded.  So  if  the  agreement  upon  which  the  bond  was  given  be 
illegal,  immoral,  or  against  public  policy,  it  must  be  pleaded ;  un- 
less the  £Gu;t  appear  upon  the  face  of  the  condition,  and  in  the 
pleadings ;  when  the  defendant  may  demur.  In  any  action  upon 
a  sealed  instrument  and  where  a  set  off  is  founded  on  any  sealed 
instrument,  the  seal  is  only  presumptive  evidence  of  a  sufficient 
consideration,  which  may  be  rebutted  in  the  same  manner,  and  to 
the  same  extent,  as  if  such  instrument  were  not  sealed. — C,  Z.,  Sec. 
4327.  This  defence,  however,  cannot  be  made,  unless  notice  of  it 
is  given  with  the  plea  of  the  general  issue. — Ih,,  Sec.  4828.  Nor 
can  it  be  made  to  an  instrument  under  seal  executed  prior  to  the 
time  the  present  statutes  took  effect ;  as  prior  to  that  time  such  a 
defence  was  not  allowed  at  law. — 13  John,,  480 ;  1  Cow,,  88. 

As  to  when  the  obligee  is  discharged  by  the  act  of  God,  Ac— 
Ante,  p.  40%. 

Under  the  general  issue,  the  plaintiff  must  prove  the  execution 
of  the  bond,  if  denied  under  oath. — See  ante,  p.  106.  In  order  to 
prove  this  the  bond  must  be  produced,  if  profert  has  been  made  of 
it,  or  the  excuse  for  not  having  it  must  be  proved ;  that  it  has  been 
lost  or  destroyed,  or  is  in  possession  of  the  opposite  party,  and 
notice  has  been  given  him  to  produce  it. 

In  some  cases,  proof  of  execution  is  unnecessary — see  ante,  p.  106 
where  the  opposite  party  pays  money  into  court  on  the  count 
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in  which  the  deed  is  stated — 2  Camp^  35*7— or  stipulates  in  writing 
to  admit  the  execation  of  the  deed  on  the  trial  of  the  cause ;  in 
such  case  the  court  will  allow  the  deed  to  be  read  without  further 
proo(  although  the  party  stipulating  will  not  admit  the  execution. 
— C.<tP^^\  9  Ihid^  570.  And  where  a  party  to  a  suit,  pursuant 
to  notice,  produces  an  instrument,  to  which  he  is  a  party,  or  under 
which  he  claims  a  beneficial  interest,  it  is  not  necessary  to  prove 
the  execution  of  it — 17  John^  158 ;  we  post.  Deeds  acknowledged 
or  recorded  prove  themselves.    Ante,  p,  221, 

The  recital  of  a  deed,  in  another  deed,  is  evidence  against  the 
party  executing  the  reciting  deed — 8  Wend,,  426 — and  the  obligee 
and  those  claiming  under  him. — 9  Caw,,  86. 

The  sealing  and  the  delivery  of  the  deed  must  be  proved  by  the 
subscribing  witness,  if  there  be  one,  if  there  be  not,  by  a  third 
person. 

Sealing  or  a  scroll  when  essential  to  a  deed — antCj  p.  432 — ^must 
be  proved.  One  seal  will  suffice  for  several  obligors.  Where  one 
of  two  defendants,  in  the  presence  of  the  other,  and  by  his  authority, 
executed  a  deed  for  both,  but  there  was  only  one  seal,  it  was  held 
sufficient. — 4  T.  i?.,  315 ;  9  John,,  285.  An  attorney  in  executing 
a  deed  for  several  principals  need  not  affix  a  separate  seal  for  each, 
if  it  appear  that  the  seal  affixed  was  intended  to  be  adopted  as  the 
seal  of  each. — 4  ffill,  351. 

A  delivery  of  the  deed  is  essential,  and  must  be  proved ;  it  will 
be  sufficient  if  a  party  manifest  his  intention,  in  any  manner, 
whether  by  action  or  word,  to  deliver  or  put  the  deed  into  the 
possession  of  the  other. — 12  John,,  536.  The  delivery  is  usually 
proved  by  the  fact  of  the  party  to  whom  it  is  made  having  the  deed 
in  his  possession. — 2  Wend,,  308.  If  the  deed  be  executed  by 
virtue  of  a  power  of  attorney  for  the  obligor,  the  power  of  attorney 
must  be  produced — 1  JSsp,  Rep,,  89  ;  11  Wend,,  125 ;  14  Ibid,  610 
— ^and  must  be  under  seal. — 5  B,  d:  C,  355. 

Signing  is  not  an  essential  part  of  a  deed  at  common  law ;  but 
it  is  required,  in  some  cases,  by  statute,  and  in  other  cases  rendered 
necessary  by  the  operation  of  statutes,  and  is  often  requisite  for  the 
due  execution  of  powers.  In  such  cases  signing  is  as  necessary  as 
sealing. — 1  Phil,  Ev,,  448. 

It  is  not,  in  general,  absolutely  necessary  the  witness  should  see 
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the  party  actually  sign  the  deed.  A  bond  haying  been  executed  by 
the  defendant,  and  attested  by  one  witness,  was  carried  to  an  ad- 
joining room  and  shown  to  B.,  who  was  desired  to  attest  it  also, 
which  he  accordingly  did  in  the  presence  of  the  defendant ;  it  was 
held,  that  the  execution  might  be  proved  by  B^  and  the  whole  be 
considered  as  one  entire  transaction. — 2  B.d; P^2\1.  But  a  per- 
son who  sees  a  deed  executed,  but  is  not  desired  by  the  parties  to 
attest  it,  cannot  by  afterwards  putting  his  name  to  it,  prove  it  as  an 
attesting  witness. — 3  Camp,,  232 ;  6  If  ill,  308.  If  a  person  sub- 
scribe his  name  to  an  instrument  at  a  time  subsequent  to  its  execu- 
tion, upon  a  confession  or  acknowledgment  of  the  parties,  it  will 
not  render  him  a  subscribing  witness.  ^^  He  is  not  then  a  witness 
of  the  execution,  but  of  a  conversation  about  the  execution.'' — 
2  Wend,,  676. 

When  the  general  issue  is  pleaded,  and  the  execution  denied  un- 
der oath — -p.  106 — some  evidence  must  be  given  to  show  that  the 
defendant,  and  the  person  who  executed  the  deed,  are  the  same. 
Where  a  witness  to  a  bond  stated  that  he  saw  it  executed  by  a 
person  who  was  introduced  under  the  name  of  Hawkshaw,  (the 
name  of  the  defendant,)  but  could  not  identify  him  with  the  de- 
fendant, the  plaintiff  was  nonsuited. — 2  Stark^  239 ;  4  Camp^  34. 
So,  where  the  witness  never  saw  the  defendant  before  or  after  he 
saw  the  deed  executed. — 1  C,  it  Jf.,  611.  But  in  Roden  vs.  Ryder y 
4  Ad,  (t  Ml,,  626,  to  the  objection  that  no  proof  of  identity  was 
made,  Lord  Denman,  O.  J.,  says:  *^The  doubt  raised  here  has 
arisen  out  of  the  case  of  Whitlock  vs.  Musgrove,  {I  Cdb  M,,  611 ;) 
but  there  the  circumstances  were  different  The  party  to  be  affixed 
with  liability  was  a  marksman,  and  the  facts  of  the  case  made  some 
explanation  necessary.  But,  where  a  person,'  in  the  course  of  the 
ordinary  transactions  of  life,  has  signed  his  name  to  such  an  instru- 
ment as  this,  I  do  not  think  there  is  an  instance  in  which  evidence 
of  identity  has  been  required,  except  Jones  vs.  Jones. — 9  M,  dt  IF"., 
76.  There  the  name  was  proved  to  be  very  common  in  the 
country  ;  and  I  do  not  say  that  evidence  of  this  kind  may  not  be 
rendered  necessary  by  particular  circumstances,  as,  for  instance, 
length  of  time  since  the  name  was  signed.  But,  in  cases  where  no 
particular  circumstance  tends  to  raise  a  question  as  to  the  party  being 
the  same,  even  identity  of  name  is  something  from  which  an  inference 
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may  be  drawn.  Lord  Lyndhant,  G.  B^  asks  (3  Tyrwh^  543,)  why 
the  onuB  of  proTing  a  negative  in  these  cases  should  be  thrown  upon 
the  defendant ;  the  answer  is,  because  the  proof  is  so  easy.  He 
might  come  into  court  and  have  the  witness  asked  whether  he  was 
the  man.  The  doubt  now  suggested  has  never  been  raised  before 
the  late  cases,  which  have  been  referred  to.  The*  transactions  of 
the  world  could  not  go  on  if  such  an  objection  were  to  prevaiL  It 
is  unfortunate  that  the  doubt  should  ever  have  been  raised ;  and  it 
is  best  that  we  should  sweep  it  away  as  soon  as  we  can.** 

Where  there  is  no  subscribing  witness  the  execution  is  proved 
by  proof  of  the  handwriting  of  the  party  who  executed  the  insteu- 
ment. — 1 1  Wend^  06. 

If  there  was  a  subscribing  witness  to  the  execution  of  the  deed, 
he  must  be  produced,  if  practicable;  as  he  maybe  able  to  state  the 
circumstances  of  the  transaction,  which  may  be  material  and  un- 
known to  others. 

If  there  be  two  or  more  subscribing  witnesses,  it  is  sufficient  to 
call  one — 11  John^  R^  64 — ^unless  a  suspicion  attaches  to  the  exe- 
cution of  the  deed,  when  it  is  more  prudent  to  call  them  all — 4 
Burr^  324 — or  to  the  witness. 

If  a  sufficient  excuse  exists  for  not  producing  the  subscribing 
witness,  proof  of  his  handwriting  will  be  sufficient.  But,  if  there 
be  two  or  more  witnesses,  and  the  absence  of  one  or  more  less  than 
all  is  accounted  for,  proof  of  the  handwriting  of  one  of  them  is  not 
sufficient ;  the  absence  of  all  must  be  accounted  for,  before  proof 
of  the  handwriting  of  any  of  them  would  be  received. — 2  Eaat^  193. 
The  absence  of  the  vritncss  will  be  sufficiently  accounted  for  so  as  to 
admit  evidence  of  the  handwriting  of  the  witness  in  the  following 
cases* 

Proof  of  the  handwriting  of  the  attesting  witness,  is  sufficient,  if 
he  be  dead,  without  proof  of  the  signature  of  the  defendant — 4 
Wtnd.<f  313 — ^and  without  any  further  proof  of  the  identity  of  the 
parties.— if.  d:  M^  79,  286 ;  3  C7.  db  P^  526.  But  this  endence  is 
only  presumptive ;  and  if  there  be  on  the  face  of  the  instrument, 
or  in  evidence,  directly  bearing  on  its  validity,  any  thing  to  raise  a 
counter  presumption  of  fraud,  or  cause  a  doubt,  something  more  is 
necessary  to  give  weight  and  authority  to  the  naked  signature. — 
25  Wend^  259.    It  may  be  refuted  by  evidence  that  the  signature 
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Ib  not  in  the  handwriting  of  the  obligor — 19  Wend^  482 — or  hj 
eridence  of  the  witness'  bad  character  at  the  time  of  attesting,  or 
his  subsequent  declaration  that  the  instrument  was  a  forgery. — 2 
Hill^  606,  and  noU  (a). 

The  fsLct  that  the  attesting  witness  has  become  blind  has  been 
considered  sufficient  to  admit  proof  of  his  handwriting.— 1  Ld, 
Bayniy  734 ;  lM.dk  Rob^  258.  But  in  a  recent  case — 9  C  <k  P^ 
197 — ^the  contrary  was  held,  and  the  latter  case  would  seem  to  be 
the  better  law.  • 

If  the  witness  is  proved  to  be  insane,  his  handwriting  may  be 
proved. — 3  Camp^j  283  ;  9  Ves.jun.^  381. 

Proof  of  the  witness  being  unable  to  attend  from  illness,  and  no 
hopes  entertained  of  his  recovery,  will  not  be  a  sufficient  excuse  for 
his  non-attendance. — 3  Camp^j  457.  So,  where  the  witness  was 
too  aged  and  infirm  to  attend  the  trial,  proof  of  his  handwriting 
was  held  to  be  inadmissible,  as  his  examination  under  oath,  under 
the  statute,  would  be  better  evidence. — 18  Jokn^  60. 

Proof  that  the  witness  was  interested  at  the  time  of  attesting  the 
deed,  will  not  authorize  the  proof  of  his  handwriting — 5  T,  i2., 
371 — ^nor  is  he  competent — Ibid.  But  if  a  party,  knowing  that  a 
witness  is  interested,  request  him  to  attest  the  execution,  he  will 
not  be  allowed  to  object  to  his  competency. — 3  Camp.^  196.  In 
the  first  case,  proof  of  the  handwriting  of  the  obligor  mubt  be 
given.— 5  T.  R.,  371. 

In  general,  where  the  interest  of  the  witness  arises  subsequent  to 
the  attestation,  so  as  to  exclude  him  from  testifying,  proof  of  his 
handwriting  will  be  admitted.  Where  the  witness  had  been  ap- 
pointed administrator  of  the  obligee,  proof  of.  his  handwriting  was 
admitted. — Str.^  34.  So,  where  he  married  the  person  to  whom 
the  instrument  was  given. — 2  Esp.  Bep.y  697.  But  where  the 
plaintifi^  who  sued  upon  a  charter  party,  had  admitted  the  witness 
to  a  share  of  the  profits,  it  was  held  that  the  witness  was  incompe^ 
tent  to  prove  the  execution,  and  that  evidence  of  his  handwriting 
was  not  admissible. — 5  Bing.^  493.  In  this  case,  after  adverting  to 
the  cases  above  cited,  the  Chief  Justice  says :  "  we  should  be  dis- 
posed to  extend  the  principle  of  those  decisions  to  the  case  of  a  man 
entering  into  partnership,  and  becoming  interested  in  instruments 
by  acquiring  a  share  in  the  credits,  and  taking  upon  himself  the 
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responsibilities  of  the  finn  of  which  he  becomes  a  member."  **  It 
would  be  a  hard  thing,  if  the  law  were  to  say,  that  a  man  should 
not  become  an  executor  or  administrator,  or  accept  a  beneficial 
partnership,  without  giving  up  debts  due  to  the  estate  in  which  he 
has  acquired  an  interest.  But,  in  the  present  case,  the  witness  has 
only  obtained  an  interest  in  the  contract  which  he  was  to  prove, 
and  that  interest  he  derived  immediately  from  the  plaintiff  who 
proposed  to  call  him.  The  plaintiff  cannot  complain  that  his  wit- 
ness is  disqualified,  when  heliimself  has  been  the  cause  of  the  dis- 
qualification." 

If  the  witness  reside  out  of  the  state,  and  is  bevond  the  reach  of 
process  of  the  court,  his  handwriting  may  be  proved. — 1 1  Wend^ 
96,  123.  It  is  not  necessary,  in  such  case,  to  send  a  commission 
to  take  his  testimony. — C.  d;  H^  notes  to  Phil.  Ev^  1294.  The 
removal  of  the  witness  from  the  state  must  be  shown  bv  the  evi- 
dence  of  a  person  residing  at  the  place  of  the  former  .residence  of 
the  witness,  or  by  information  obtained  there. — 19  Wend^  162.  If 
the  witness  reside  within  the  state,  although  beyond  the  reach  of 
a  subpoena  issued  by  a  justice,  proof  of  his  handwriting  would  not 
be  suflScient,  as  the  deposition  of  the  witness  may  be  taken  under 
statute.  Nor  would  such  proof  be  received  if  the  witness  is  out  of 
the  state,  if  there  is  ground  for  presuming  that  his  absence  is  col- 
lusive and  was  procured  by  the  party  in  order  to  introduce  the 
lower  evidence. — C,  d;  H^  notes,  1294. 

If  the  attesting  witness  cannot  be  found,  after  a  fair,  serious  and 
diligent  enquiry  made  for  him,  his  handwriting  may  be  proved. 
"  The  court  must  be  satisfied  that  a  diligent  and  bona  Jide  search 
for  the  witness  has  been  made." — 13  Wend^  199.  A  party  to  a 
suit  is  competent  to  testify  on  the  question  of  the  absence,  death, 
Ac,  of  a  subscribing  witness. —  C.  d:  H^  1298.  In  accounting  for 
the  absence  of  a  witness,  general  answers  to  inquiries  that  nothing 
is  known  concerning  him,  is  admissible  in  evidence ;  declarations 
as  to  particular  facts  are  not,  if  the  party  making  them  is  capable 
of  being  called  as  a  witness. — 2  Chit^  196. 

Wliere  there  is  no  witness  to  the  deed,  or  if  there  be,  and  he  de- 
ny having  any  knowledge  of  the  execution,  or  the  name  of  a  sub- 
scribing witness  is  fictitious,  or  the  witness  is  interested,  (anfe, /?. 
489,)  or  of  an  in&mous  character,  {ste  ante,  p,  489,)  or  is  dead,  or 
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out  of  the  jurisdiction  of  the  court,  {ante,  p.  440,)  and  after  diligent 
inquiry,  no  proof  of  his  handwriting  can  be  made ;  or,  if  upon  like 
inquiry  nothing  can  be  heard  of  the  subscribing  witness,  so  that  he 
can  neither  be  produced,  nor  his  handwriting  proved ;  in  all  these 
cases  the  execution  of  the  deed  may  be  proved  by  proving  the 
handwriting  of  the  party,  or  by  his  admission  that  he  executed  it. 
— 11  Wend,,  123.  The  same  diligence  should  be  exacted  in  en- 
deavoring to  prove  the  handwriting  of  the  witness  that  is  required 
in  the  endeavor  to  find  and  procure  the  personal  attendance  of  the 
witness,  at  least,  before  the  third  degree  of  evidence  is  admitted,  to 
wit :  the  handwriting  of  the  party.  In  both  these  cases  it  should 
be  satisfactorily  proved  that  a  reasonable,  honest  and  diligent  in- 
quiry has  been  made,  without  any  evasion  or  design  to  overlook 
the  witness,  or  the  means  of  proving  his  handwriting. — Ibid, 

The  order  of  proof  to  the  execution  of  a  sealed  instrument  is,  1. 
The  production  of  the  subscribing  witness ;  2.  When  the  witness 
is  dead,  out  of  the  jurisdiction  of  the  court,  incompetent  from  crime 
or  interest,  or  after  diligent  inquiry  cannot  be  found,  then  proof  of 
his  handwriting.  On  the  proof  of  any  of  the  facts  which  excuse 
the  production  of  the  witness,  and  the  additional  proof  of  dilige  nt 
and  fruitless  exertions  to  prove  his  handwriting,  then  proof  of  the 
handwriting  of  the  party  to  the  deed. — By  Tracy,  Sen.;  13  Wend., 
196. 

The  rule  requiring  proof  of  execution  by  the  attesting  witness  is 
not  confined  to  deeds,  but  applies  equally  to  all  instniments  which 
are  attested. — 1  Phil,  Ev,,  46.  Such  is  the  law  in  England,  and 
the  rule  has  not  been  departed  from  in  the  United  States,  except 
in  one  state  and  one  instance,  the  case  of  a  promissory  note. — C,  dk 
H,,  notes,  877  to  881. 

If  the  plaintiff  has  set  forth  the  loss  of  the  deed  or  its  destruc- 
tion, he  must,  unless  the  deed  can  be  produced,  prove  the  loss,  &c., 
and  the  execution  of  it.  To  prove  the  loss  or  destruction,  any  per- 
son acquainted  with  the  fact,  even  the  party  himself,  may  be  sworn. 
— 12  Wend,,  173  ;  ante,  p.  237.  The  loss  may  be  proved  by  the 
declarations  of  tlie  opposite  party — 6  C,  d'  P.,  591 — or  those  under 
whom  he  claims  title. — 14  Wend.,  619.  As  to  the  order  of  the 
proof  in  such  cases,  it  is  said  that  the  party  must  first  show  the  due 

execution  of  the  instrument;  second,  its  loss,  and  then,  and  not  till 
29 
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then,  he  may  inquire  as  to  its  contents. — 3  Hamm^  108 ;  9ee  1  Hill^ 
172.    The  best  eyidence  of  the  loss  of  the  deed  that  the  case  ad- 

r  

mits  o^  must  be  given — 1  C,  <t  P.,  282 — ^but  the  degree  of  dili- 
gence to  be  used,  in  case  of  a  lost  instrument,  in  searching  for  it, 
must  depend  on  the  importance  of  it,  and  the  particular  circum- 
stances of  the  case. — 4  Bing^  290 ;  18  John^  60.  The  proof  of  the 
execution  must  be  by  the  subscribing  witness  as  in  other  cases,  but 
if  the  plaintiff  does  not  know  who  the  subscribing  witness  is,  he 
may  prove  the  execution  and  contents  by  another  person. — 7  Wend^ 
26.  The  plaintiff  can  testify  as  to  the  loss  only. — 1  Hill^  1Y2. 
Proof  of  the  destruction  of  the  instrument  does  not,  however,  al- 
ways authorize  the  admission  of  secondary  evidence.  "If  the 
destruction  w^as  accidental,  and  occurred  without  his  agency  or 
assent ;  or  even  if  it  was  voluntary,  and  his  own  act,  but  yet  done 
under  a  mistake,  so  as  to  rebut  all  idea  of  contemplated  fraud,  in- 
ferior evidence  will  usually  be  allowed.  But  a  party  who,  under 
no  pretence  of  mistake  or  accident,  voluntarily  destroys  primary 
evidence,  to  prevent  its  being  used  against  him,  or  to  create  an 
excuse  for  its  non-production,  to  injure  the  opposite  party,  or  for 
other  fraudulent  purposes,  thereby  excludes  himself  from  the  bene- 
fit of  inferior  evidence. — C,  dt  H^  noteSy  1216 ;  see  9  Wheat^  483 
487  ;  6  Cow^  368 ;  17  Wend^  238 ;  2  Ad.  ik  ML,  628 ;  12  Wend!, 
173. 

Whenever  a  party  to  any  instrument  shall  have  been  permitted 
to  prove  by  his  own  oath  the  loss  of  any  instrument,  in  order  to 
admit  other  proof  of  the  contents  thereof  the  adverse  party  may 
also  be  examined  by  the  court  on  oath,  to  disprove  such  loss,  and 
to  account  for  such  instrument — Arite,  p.  237.  The  oath  to  be 
administered  to  such  a  party,  is  as  follows :  "  You  shall  true  an- 
swers make  to  such  questions  as  shall  be  put  to  you,  touching  the 
lofe  or  destruction  of  any  paper  which  would  be  proper  evidence  in 
this  cause."  Although  the  adverse  party  may  be  examined  to  dis- 
prove the  loss  and  account  for  the  instrument,  yet  he  cannot,  under 
color  of  right,  give  testimony  denying  directly  or  indirectly,  the 
former  existence  of  the  instrument. — 1  If  ill,  172. 

If  the  deed  be  in  the  hands  of  the  opposite  party,  secondary  evi- 
dence is  admitted,  after  proving  that  it  is  in  his  possession,  and  that 
reasonable  notice  has  been  given  to  produce  it.    To  prove  these 


^^ 


DEBT  ON  BOND — DSBT  ON  JUDGMENT.  443 

facts,  tho  party  desiring  tHe  production  of  the  paper  is  a  competent 
witness.— 5  (7o».,  123  ;  1  Wend.,  119 ;  12  Ibid,  153. 

If  a  party  refuse  to  produce  the  paper,  he  will  not  be  allowed  to 
make  use  of  it  in  any  manner,  in  any  subsequent  stage  of  the  trial. 
—6  C.  d:  P.,  625 ;  12  Ad,  <k  Ell.,  135.  If  the  instrument  be  pro- 
duced, it  must^  in  general,  be  proved  in  the  regular  way.  But 
when  the  form  of  the  action,  as  trover  for  notes,  gives  the  defend- 
ant notice  to  be  prepared  to  produce  tho  instrument,  if  necessary, 
to  falsify  the  plaintiff's  evidence,  notice  to  produce  is  not  necessary. 
— 13  John.,  90.  So  in  an  action  against  a  constable  for  not  return- 
ing an  execution  and  paying  over  the  money,  notice  to  produce  tho 
execution  is  not  necessary. — 3  Wend,,  486.  And  where  a  party  to 
the  suit,  pursuant  to  notice,  produces  an  instrument  to  which  he  is 
a  party,  or  under  which  he  claims  a  beneficial  interest,  it  is  not 
necessary  that  the  opposite  party,  whether  a  party  or  not  to  the 
instrument,  should  prove  the  execution  of  it. — 17  John,,  158. 

The  defendant  may  avail  himself  of  any  material  variance  there 
may  be,  between  the  bond  set  out  in  the  declaration,  and  that 
offered  in  evidence,  unless  amended. — See  amendments. 

This  plea  would  operate  merely  as  a  denial  of  the  execution  of 
the  bond — ante, p.  \\ 7 — and  the  defendant  would  be  precluded 
from  setting  up  other  defences,  of  which  he  was  formerly  allowed 
to  avail  himself,  unless  notice  is  given  of  such  defence. — Ante,  p. 
117. 

3.  Debt  on  Bond. 

Debt  lies  on  any  contract  under  seal  to  pay  money,  if  the  de- 
mand is  for  a  sum  certain,  or  is  capable  of  being  readily  reduced 
to  a  certainty.— 1  Chit,  PI.,  123,  125.     See  Ante,p,  409. 

4.   Debt  on  Jvdgment, 

Debt  lies  upon  the  judgment  of  a  court,  whether  of  record  or 
not,  and  whether  rendered  in  this  state,  or  any  other  state  or 
country. — 1  Saund.  PL  dt  Ev,,  493,  494. 

A  judgment  rendered  in  a  court  of  record  in  this  state  would  be 
conclusive  upon  the  parties,  unless  it  appear  from  the  record  that 
the  court  had  not  jurisdiction. — 13  Wend.,  407.    In  2  Mich.,  165, 
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Ghreen^  e/".,  in  delivering  the  opinion  of  the  court,  said :  "  The  con- 
clasions  to  which  I  have  arrived,  and  which  I  think  are  well  sus- 
tained by  the  authorities,  are  : 

First — ^That  in  an  action  in  one  state,  upon  the  judgment  of  a 
court  of  general  jurisdiction  of  another  state,  no  plea  or  proof  can 
be  received  in  contradiction  of  any  material  fact  appearing  by  the 
record,  unless  such  plea  or  proof  would  be  received  in  an  action 
upon  it  in  the  court  in  which  it  was  rendered. 

Second — ^That  if  the  record  shows  a  want  of  jurisdiction,  the 
judgment  is  a  nullity. 

Third — ^That  if  the  record  does  not  show,  either  that  the  court 
had,  or  that  it  had  not  jurisdiction,  the  jurisdiction  will  be  pre- 
served; but  in  such  case,  facts  showing  a  want  of  jurisdiction  may 
be  alleged  by  plea,  and  if  established  a  recovery  may  thus  be  de- 
feated; and 

Fourth — That  when  the  record  shows  that  where  the  process 
was  not  personally  served,  and  that  the  defendant  did  not  appear 
in  person  in  the  suit,  but  that  an  attorney  of  the  court  appeared 
for  him  and  made  defence,  the  authority  of  such  attorney  so  to 
appear  will  be  presumed. 

Whether,  however,  inasmuch  as  the  authority  of  the  attorney 
does  not  appear  by  the  record,  and  might  be  controverted  without 
denying  any  fact  directly  stated  therein,  it  may  be  controverted, 
does  not  seem  to  be  settled." 

A  judgment  obtained  before  a  justice  in  this  state,  in  any  suit 
commenced  by  attachment,  in  which  the  defendant  was  not  per- 
sonally served,  and  did  not  appear,  is  only  presumptive  evidence  of 
indebtedness,  which  may  be  repelled  by  the  defendant.  And, 
probably,  an  action  cannot  be  brought  on  the  judgment,  until  the 
property  attached  has  been  sold  on  the  execution. — 20  Wend^  148. 
The  same  reason  which  would  prevent  its  being  set  off — 18  John^ 
617 — that  is,  that  it  is  presumed  to  be  satisfied  by  the  property 
taken  on  attachment,  would  seem  to  be  equally  available  against 
an  action  on  the  judgment.  In  all  other  cases,  however,  an  action 
may  be  brought  on  a  justice's  judgment  immediately  after  its  ren- 
dition.— 20  John^  342  ;  3  Mich.,  658. 

A  judgment  rendered  in  an  action  against  joint  debtors,  is  con- 
clusive evidence  of  the  liability  of  the  defendant  who  was  person- 
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ally  served  with  process  in  the  suit,  or  who  appeared  therein ;  bat 
against  every  other  defendant,  it  is  evidence  only  of  the  extent  of 
the  plaintiff's  demand,  after  the  liability  of  such  defendant  shall 
have  been  established  by  other  evidence. — C.  Z.,  Sec,  4502.  In 
actions  upon  judgments  rendered  by  justices,  the  proper  plea  by 
which  to  question  the  rendition  of  the  judgment,  is  the  general 
issue.  Under  this  plea,  the  plaintiff  is  bound  to  show  the  original 
liability  of  the  defendant,  not  served,  <&c.,  by  evidence  other  than 
the  judgment.  The  judgment  itself  is  no  evidence  of  that  fact. — 
23  Wend^  298 ;  4  Denio,  56.  The  defendants  may  set  up  the 
statute  of  limitations  to  the  original  demand — 4  Denio,  56 — if  tliey 
were  not  personally  served  with  process,  and  did  not  appear  in  the 
cause. 

In  all  cases  where  an  action  is  brought  on  a  justice's  judgment, 
the  defendant  may  show  that  it  is  void  by  reason  of  irregularity  in 
the  proceedings. 

The  imprisonment  of  the  defendant  on  a  justice's  execution,  is  a 
satisfaction  of  the  judgment,  at  least,  while  the  imprisonment  con- 
tinues— 5  Wend.y  58,  240 — and  an  action  could  not  be  maintained 
on  the  judgment  So,  if  one  of  several  defendants  is  imprisoned, 
the  consequence  would  be  the  same. — 11  Ibid,  41.  The  defendant 
may  also  plead  payment  of  the  judgment,  or  any  other  matter 
which  shows  that  the  judgment  has  been  satisfied  or  discharged. 
"When  a  judgment  is  insisted  on  as  a  set-off,  and  submitted  to  and 
passed  upon  by  a  court  or  jury,  whether  the  same  be  allowed  or 
not,  the  judgment  is  extinguished. — 5  Wend.,  540. 

In  actions  upon  judgments  rendered  by  justices  in  other  states, 
the  declaration  must  set  forth  the  statute  of  the  state,  conferring 
jurisdiction  upon  them  to  render  the  judgment,  and  the  statute 
must  be  produced  and  proved  on  the  trial. — 1  Wend,,  240. 

In  an  action  of  debt  in  New  York,  upon  a  judgment  in  a  suit 
against  the  defendants  by  attachment  of  goods,  &c.,  in  Massachu- 
setts, one  of  the  defendants  pleaded  that  the  suit  in  which  the 
judgment  was  rendered  was  commenced  by  attachment  of  certain 
goods  and  chattels  then  being  in  Boston,  &c.,  that  no  process  of 
any  kind  was  served  upon  him,  and  that  he  had  not,  at  the  time  of 
the  commencement  of  the  suit,  or  at  any  time  after,  and  before  the 
rendition  of  the  judgment  therein,  any  notice  of  the  pendency  or 


446  DEBT   OH   PKKAL   8TATUTK8. 

prosecution  thereof!  The  coart  held  that  the  allegations  that  no 
process  was  served  on  him,  and  that  he  had  no  notice  of  the  pen- 
dency or  prosecution  of  the  snit,  were  equivalent  to  a  denial  of 
appearance  in  person  or  by  attorney,  and  that  the  judgment  as  to 
him  was  a  nullity. — 5  Wend^  161 ;  see  5  Jokn^  37.  They  also 
held  that  the  judgment  being  void  as  to  one  defendant,  was  void 
as  to  all. — See  12  John^  434. 

As  to  proof  of  judgments  of  justices  in  other  states,  ante,  p,  220. 

Formerly,  in  declaring  upon  the  judgment  of  a  justice,  or  setting 
it  forth  in  any  other  pleading,  in  strictness,  the  party  should  have 
begun  by  alleging  the  issuing  and  sendee  of  the  summons  or  other 
process  by  which  the  suit  was  commenced,  and  then  have  passed 
to  the  rendition  of  the  judgment,  by  stating  that  such  proceedings 
were  thereupon  had  in  said  cause,  that  on  such  a  day  judgment 
was  rendered,  &c.  If  jurisdiction  was  acquired  by  the  party  ap- 
pearing and  joining  issue,  or  confessing  judgment,  it  should  have 
been  so  stated. — 7  J7t7/,  37,  n.  e.  The  declaration  must  also  have 
shown  that  the  justice  had  jurisdiction  of  the  subject  matter. — Ih^ 
35.  This  particularity  in  pleading  is  not  now  required  in  justice^s 
courts.  In  pleading  a  judgment  or  decision  of  a  court  or  officer  ci 
special  jurisdiction,  it  is  sufficient  to  all^e  generally,  that  judg^ 
ment  or  decision  was  duly  made. — C,  X.,  Sec.  3717. 

5.   Debt  on  Penal  Statutes, 

In  all  cases  not  otherwise  specially  provided  for  by  law,  where  a 
pecuniary  penalty  or  forfeiture  shall  be  incurred  by  any  person,  and 
the  act  or  omission  for  which  the  same  is  imposed  shall  not  be  also 
a  misdemeanor,  such  penalty  or  forfeiture  may  be  recovered  in  an 
action  of  debt,  or  in  an  action  of  assumpsit ;  and  if  it  be  a  forfeiture 
of  any  property y  it  may  be  sued  for  and  recovered  in  an  action  of 
trover,  or  other  appropriate  action. — C.  Z.,  Sec,  5111.  If  the  act 
or  omission  for  which  the  penalty  or  forfeiture  is  imposed,  shall  be 
also  a  misdemeanor,  no  action  can  be  maintained  under  this  chap- 
ter. When  any  act  or  omission  is  punishable  according  to  law,  by 
a  fine,  penalty  or  forfeiture,  and  imprisonment,  or  by  such  fine, 
penalty  or  forfeiture,  or  imprisonment,  in  the  discretion  of  the 
court,  such  act  or  omission  shall  be  deemed  a  misdemeanor — see 
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Ibid — and  in  all  cases  where  the  penalty  or  forfeiture  shall  be  one 
hundred  dollars,  or  more,  such  penalty  or  forfeiture  may  be  re- 
covered by  indictment  in  the  proper  court  of  the  county. — Ib^ 
Sec.  6120. 

Jurisdiction  of  Justices. — ^Justices  of  the  Peace  shall  have  juris- 
diction of  all  actions  for  the  recovery  of  penalties  or  forfeitures, 
where  the  amount  of  the  penalty  or  forfeiture  shall  not  exceed  one 
hundred  dollars. — /&.,  Sec.  5113. 

Who  bound  to  prosecute. — It  shall  be  the  duty  of  every  super- 
visor whenever  he  shall  know,  or  have  good  reason  to  believe,  that 
any  penalty  or  forfeiture  has  been  incurred  within  his  township, 
which  shall  be  recoverable  by  action  before  a  Justice  of  the  Peace, 
according  to  tlie  foregoing  provisions  of  this  chapter,  forthwith  to 
commence  and  prosecute  a  suit,  in  the  name  of  the  people  of  this 
State,  for  the  recovery  thereof. — 76.,  Sec.  6122.  It  is  made  the 
duty  of  every  other  township  officer,  who  shall  know,  or  have  good 
reason  to  believe,  that  any  penalty  or  forfeiture  has  been  incurred 
within  his  township,  forthwith  to  give  notice  thereof  to  the  super- 
visor.— 76.,  Sec.  5123. 

Action,  where  to  be  brought. — ^Every  action  for  a  penalty  or  for- 
feiture, shall -be  brought  in  the  county  where  the  act  was  done,  or 
where  the  act  committed  was  required,  in  whole  or  in  part,  to  be 
done,  upon  which  the  penalty  or  forfeiture  attached. — lb..  Sec. 
5114. 

Action,  how  brought  and  conducted. — Every  such  action  shall 
be  brought  in  the  name  of  the  People  of  the  State  of  Michigan, 
and  shall  be  conducted  and  prosecuted  in  the  same  manner  as 
personal  actions,  and  shall  be  subject  to  all  the  provisions  of  law 
concerning  personal  actions,  not  repugnant  to  the  provisions  of  this 
chapter. — lb.,  Sec.  5112. 

Form  of  Declaratio?i — In  Debt. — In  actions  of  debt  brought  to 
recover  any  penalty  or  forfeiture  imposed  by  any  statute,  it  shall 
be  sufficient,  without  setting  forth  the  special  matter,  to  allege  in 
the  declaration,  that  the  defendant  is  indebted  to  the  plaintiffs  in 
the  amount  of  such  penalty  or  forfeiture ;  whereby  an  action  hath 
accrued  according  to  the  provisions  of  the  statute,  by  which  penalty 
or  forfeiture  is  imposed,  specifying  the  section  and  chapter,  as  the 
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case  may  require,  or  in  some  other  similar  terms,  referring  to  such 
statute. — Ih^  Sec,  5115. 

Farm  of  Declaration, 

County,  ss :  The  People  of  the  State  of  Michigan, 
plaintiffs  in  this  suit,  complain  of  C.  D.,  defendant  in  this  suit 
of  a  plea  that  he  render  to  the  said  plaintiffs  the  sum  of — see 
j!W«/— dollars,  which  to  them  he  owes  and  unjustly  detains  from 
them.  For  that  whereas,  the  said  defendant  heretofore,  to  wit : 
on  the  day  of  in  the  year,  d^c,  at  the  township 

of  in  the  county  aforesaid,  was  indebted  to  the  said 

plaintifib  in  the  sum  of  dollars,  according  to  the  pro- 

visions of  section  of  chapter  title  of 

the  revised  statutes  of  this  state,  whereby  an  action  hath  accrued 
to  the  said  plaintiffs  to  demand  and  have  of  and  from  the  said 
defendant  the  said  sum  of  money,  above  demanded,  according  to 
the  provisions  of  the  said  statute.  Nevertheless  the  said  de- 
fendant (although  often  requested  so  to  do)  has  not  yet  paid  the 
said  sum  of  money,  above  demanded,  or  any  part  thereof  to  the 
said  plaintiffs,  but  to  pay  the  same,  or  any  part  thereof,  to  the 
said  plaintiffs,  he,  the  said  defendant,  has  hitherto  wJbolly  refused 
and  still  doth  refuse;  to  the  damage  of  the  said  plaintiffs  of 
dollars,  and  therefore  they  bring  their  suit,  <&c. 

When  a  penalty  or  forfeiture  is  imposed  by  law  for  any  act 
or  omission,  not  exceeding  any  specified  sum,  an  action  may  be 
brought  for  the  highest  sum  so  specified  ;  and  the  jury  or  justice 
before  whom  the  trial  shall  be  had,  shall  award  the  sum  so 
specified,  to  the  plaintiffs,  or  such  part  thereof,  within  the  limi- 
tation prescribed  by  law,  as  shall  be  deemed  proportionate  to  the 
offence. — Ib,j  Sec,  5119. 

Form  of  Declaration — In  Assumpsit — Whenever  an  action  of 
assumpsit  shall  be  brought  for  the  recovery  of  any  penalty  or 
forfeiture  imposed  by  any  statute,  it  shall  be  sufficient,  without 
setting  forth  the  special  matter,  to  allege  in  the  declaration,  that 
the  defendant,  being  indebted  to  the  plaintiff  in  the  amount  of 
such  penalty  or  forfeiture,  according  to  the  provisions  of  the 
statute  by  which  such  penalty  or  forfeiture  is  imposed,  referring 
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to  such  statute  as  prescribed  in  the  last  section,  undertook  and 
promised  to  pay  the  same. — Ib^  Sec.  5116. 

Declaration, 

County,  ss.:  The  People  of  the  State  of  Michigan,  plaintiffs 
in  this  suit,  complain  of  John  Doe,  defendant  in  this  suit,  in  a  plea 
of  trespass  on  the  case,  upon  promises.  For  that,  whereas,  the  said 
defendant,  heretofore,  to  wit,  on  the  day  of,  &c.,  at  the 

township  of  in  the  county  aforesaid,  was  indebted  to 

the  said  plaintiffs  in  the  sum  of  dollars,  according  to 

the  provisions  of  section  of  chapter  title 

of  the  revised  statutes  of  this  State,  and  being  so  in- 
debted, he,  the  said  defendant,  in  consideration  thereof,  afterwards, 
to  wit,  on  the  day  and  year,  and  at  the  place  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiffs  to  pay 
them  the  said  sum  of  dollars,  when  he,  the  said  defend- 

ant, should  be  thereto  afterwards  requested..  Yet  the  said  defend- 
ant, not  regarding  his  said  promise  and  undertaking,  hath  not  yet 
paid  the  said  sum  of  money,  or  any  part  thereof  to  the  said  plain- 
tiffs, although  often  requested  so  to  do,  to  the  said  plaintiffs*  dam- 
age dollars,  and  therefore  bring  suit,  &c. 

Form  of  declaration,  in  Trover. — If  an  action  of  trover  be  brought 
to  recover  any  goods  or  other  things  forfeited  by  the  provisions  of 
any  statute,  the  declaration  may  allege  that  such  goods  or  other 
things  were  forfeited  according  to  the  provisions  of  such  statute, 
referring  to  the  same  as  prescribed  in  the  foregoing  sections,  and 
that  the  defendant  converted  the  same  to  his  own  use,  without  set- 
ting forth  the  special  matter. — Ih.,  Sec.  5117. 

Declaration. 

County,  ss. :  The  people,  <fec.,  plaintiffs  in  this  suit,  complain 
of  C.  D.,  defendant  in  this  suit,  of  a  pica  of  trespass  on  the  case 
For  that,  whereas,  heretofore,  to  wit,  on,  <fcc.,  at,  <fec.,  certain  goods, 
and  chattels,  to  wit,  [specify  the  goods,]  of  great  value,  to  wit,  of 
the  value  of  dollars,  were  forfeited  by  the  said  defendant 

according  to  the  provisions  of  section,  A'C,  and  that  the  said  de- 
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fendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
place  aforesaid,  converted  and  disposed  of  the  said  goods  and  chat- 
tels to  his  own  use,  to  the  damage  of  the  said  plaintiffs  of  one  hun- 
dred dollars,  and  therefore  they  bring  their  suit,  &c. 

Plea  and  Evidence. — To  every  declaration  for  a  penalty  or  for- 
feiture, the  defendant  may  plead  the  general  issue,  which  shall  be 
m  the  same  form  as  in  personal  actions;  and  may  give  in  endence 
under  such  plea  any  special  matter  in  bar  of  the  action,  or  in  dis- 
charge of  the  defendant  therefrom,  in  the  same  manner  and  with 
the  like  effect  as  if  a  special  notice  thereof  had  been  given. — C.L^ 
Sec,  5118. 

6.  Debt  on  By-Laws, 

Where  a  by-law  enacts  a  penalty  to  be  incurred,  when  its  re- 
strictions are  not  complied  with,  debt  may  be  brought  for  the  re- 
covery of  it — 1  A  <£•  P.,  98;  or  assumpsit — Ib.y  2  Lev^  252.  But, 
where  it  is  enacted  that  the  penalty  is  to  be  recovered  by  debt, 
then  debt  only  can  be  maintained. — Com.  Dig^y  By-Law  21. 

"In  an  action  of  debt  for  the  penalty  of  a  by-law,  the  time  when 
it  was  made,  the  parties  by  whom  it  was  made,  their  authority  to 
make  it,  the  by-law  itself,  and  the  breach  of  it  by  the  defendant, 
must  be  set  forth ;  that  the  court  may  judge  both  whether  the  by- 
law be  good,  and  whether  the  defendant  be  a  proper  object  of  the 
action." — 2  Kyd.  on  Corp.,  167,  cited  and  approved  in  7  Cbir.,  585. 


7,  Debt  on  statute  respecting  sale,  dtc,  of  spirituous  or  intoxicating 

liquors. 

In  what  cases  prohibited  and  allowed. — ^By  the  first  section  of 
the  law,  no  person  shall  be  allowed  to  manufacture  or  sell  at  any 
time,  by  himself,  his  clerks,  servant,  or  agent,  directly  or  indirectly, 
any  spirituous  or  intoxicating  liquors,  or  any  mixed  liquors,  a  part 
of  which  is  spirituous  or  intoxicating,  except  cider,  beer  and  wine 
of  domestic  manufacture,  and  except  also  as  hereinafter  specified. 
^C.L.,Sec.\6Ql. 

The  provisions  of  this  act  shall  not  be  construed  to  apply  to  such 
liquors  as  are  of  foreign  production,  and  which  have  been  imported 
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under  the  laws  of  the  United  States,  and  in  accordance  therewith, 
and  contained  in  the  original  packages  in  which  they  were  im- 
ported, and  in  quantities  not  less  than  the  laws  of  the  United 
States  prescribe.  To  entitle  any  liquors  to  the  exemption  con- 
tained in  this  section,  it  must  be  made  to  appear  by  positive  proof 
that  they  are  of  the  character  in  this  section  described ;  nor  shall 
custom-house  certificates  of  importation,  and  proofs  of  marks  on 
the  casks  or  packages  corresponding  therewith,  be  received  as  evi- 
dence that  the  liquors  contained  in  such  packages  are  those  ac- 
tually imported  therein. — 76.,  Sec.  1678. 

This  act  shall  not  be  construed  as  prohibiting  the  manufacture 
of  the  alcohol  of  commerce,  containing  not  less  tlian  eighty  parts  in 
the  hundred  of  pure  alcohol :  Provided,  that  the  manufacturer  shall 
not  be  at  liberty  to  sell  the  same  within  the  State,  excepting  only 
to  persons  who  may  have  given  bonds,  pursuant  to  section  fourteen 
of  this  act;  and  any  other  sale  of  such  alcohol  shall  be  deemed  to 
be  within  the  prohibitions,  penalties  and  forfeitures  of  this  act. 
Nothing  contained  in  this  act  shall  be  construed  to  prohibit  the 
making  of  cider  from  apples,  wine  from  grapes,  or  other  fruits 
grown  or  gathered  by  the  manufacturer  thereof,  (if  made  in  this 
State,  and  free  from  all  other  intoxicating  liquors,)  but  in  no  case 
shall  such  cider  be  sold  in  less  quantities  than  ten  gallons,  or  such' 
wine  be  sold  in  less  quantity  than  one  gallon,  and  sold  to  be,  and 
be  all  taken  away  at  one  time ;  and  all  sales  of  such  cider  in  less 
quantity  than  ten  gallons,  or  of  such  wine  in  less  quantity  than 
one  gallon,  or  be  drank  or  used  on  the  premises,  shall  be  an  un- 
lawful sale  in  the  meaning  of  this  act,  and  be  punished  accordingly. 
—76.,  Sec.  1677. 

Every  seller  of  drugs  and  medicines  shall  be  held  to  be  included 
in  all  the  prohibitions  and  penalties  of  this  act,  against  the  selling 
of  spirituous  or  intoxicating  liquors,  or  mixed  liquors,  a  part  of 
which  is  spirituous  or  intoxicating,  excepting  only  those  persons 
whose  sole  or  principal  business  is  the  selling  of  dmgs  and  medi- 
cines other  than  intoxicating  liquors,  who  shall  in  person,  with 
two  or  more  sufficient  sureties,  give  bond  to  the  people  of  the 
State  of  Michigan,  and  cause  the  same  to  be  filed  in  the  office  of 
the  county  clerk,  in  the  sum  of  not  less  than  five  hundred  dollars 
in  any  township,  or  one  thousand  dollars  in  any  city  or  incorpora- 
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rated  village,  where  he  carries  on  such  business,  &c — Ib^  See, 
1672. 

The  giving  away  of  intoxicating  liquors,  or  any  other  shift  or 
device,  with  intent  to  evade  the  provisions  of  this  act,  shall  be 
deemed  an  unlawful  selling,  within  the  meaning  of  this  act,  and 
every  person  who,  as  clerk,  agent  or  servant  of  another,  shall  sell 
any  such  liquor,  shall  be  deemed  equally  guilty  as  his  principal, 
and  may  be  prosecuted  for  such  selling.  And  if  any  person  shall 
knoivingly  solicit  or  encourage  any  person  who  has  previously 
used  intoxicating  drinks  habitually  or  injuriously,  to  use  as  a  bev- 
erage any  such  liquors ;  or  if  he  shall  voluntarily,  directly  or  indi- 
rectly give  any  such  liquors,  or  cause  the  same  to  be  given,  to  such 
persons ;  or  shall,  with  the  intention  of  having  such  persons  drink 
or  use  them,  place  any  such  liquors,  or  cause  or  procure  the  same 
to  be  placed  where  such  person  may  obtain  them  to  be  used  as  a 
beverage.  Any  such  person  so  offending  shall  be  subject  to  the 
penalties  and  forfeitures  provided  in  this  act  against  selling  such 
liquors. — Ih.,  Sec,  1673. 

Every  seller  of  drugs  and  medicines  shall  be  held  to  be  included 
in  all  the  prohibitions  and  penalties  of  this  act,  against  the  selling 
of  spirituous  or  intoxicating  liquors,  or  mixed  liquors,  a  part  of 
which  is  spirituous  or  intoxicating,  excepting  those  persons  only 
whose  sole  or  principal  business  is  the  selling  of  drugs  and  medi- 
cines other  than  intoxicating  liquors,  who  shall  in  person,  and  with 
two  or  more  suflBcient  sureties,  give  bond  to  the  people  of  the 
State  of  Michigan,  and  cause  the  same  to  be  filed  in  the  office 
of  the  county  clerk,  in  the  sum  of  not  less  than  five  hundred 
dollars  in   any  township,  or  one  thousand  dollars  in   any  city 
or  incorporated  village,  where  he  carries  on  such  business;  any 
partners  may  execute  such  bond  jointly,  which  bond  shall  be 
in  the  following  form:     Know"  all  men  by  these  presents,  (&c. 
Such  bond  shall  afford  such  principal  no  protection,  unless  the 
approval  thereof  by  the  township  board,  or  the  board  of  trustees, 
or  common  council  of  the  village  or  city  shall  be  duly  certified 
thereon,  in  writing;  and  he  shall  not  be  allowed  to  sell  such  liquor 
in  any  other  place,  on  pain  of  forfeiting  the  same  amounts  and 
being  proceeded  with  in  the  same  manner  as  if  no  such  bond  had 
been  given.     Whenever  any  condition  of  such  bond  shall  be  bra- 


DBBT   OK   STATUTE   RESPECTma   SA.LE,   AC,  453 

ken,  it  shall  be  the  duty  of  the  prosecuting  attorney  of  the  county 
to  put  the  same  in  suit,  and  collect  the  amount  thereof  by  due 
course  of  law ;  and  from  the  time  of  such  breach,  said  bond  shall 
afford  said  principal  no  protection  against  any  suit  or  prosecution 
under  this  act.     It  shall  be  the  duty  of  such  seller  of  drugs  and 
medicines,  his  clerk,  agent  or  servant,  whenever  applied  to  to  sell 
any  such  liquor,  to  inquire  of  the  person  so  applying,  for  what  pur- 
pose or  use  the  same  is  intended,  and  it  shall  be  the  duty  of  such 
applicant  to  infonn  him  truly ;  and  in  case  such  applicant  shall,  in 
answer  to  such  inquiry,  make  a  false  statement,  he  shall  be  liable  to 
the  same  forfeitures  that  are  provided  in  section  three,  for  the  un- 
lawful selling  of  such  liquors,  which  forfeitures  may  be  enforced  in 
the  same  manner,  and  with  like  consequences  as  those  mentioned 
in  said  section.     And  if  such  applicant  shall  omit  or  refuse  to 
answer,  and  such  seller  of  dnigs  and  medicines  shall,  notwith- 
standing, sell  and  deliver  to  him  any  such  liquors,  he  shall  lose  all 
protection  by  virtue  of  such  bond,  and  may  be  proceeded  against 
in  the  same  manner  as  if  the  same  had  not  been  given.     If  any 
person  is  in  the  habit  of  getting  intoxicated,  and  any  member  of 
his  family,  or  three  other  persons,  shall  make  complaint,  on  oatli 
or  affirmation,  to  any  member  of  the  township  board,  trustee  or 
common  council  of  any  township,  city  or  village,  in  any  county, 
that  said  person  is  in  the  habit  of  getting  intoxicated,  it  shall  be 
the  duty  of  said  member  of  the  common  council,  trustee,  or  town- 
ship board,  to  make  summary  inquiry,  on  due  notice,  to  the  person 
charged  with  being  in  the  habit  of  getting  intoxicated,  and  if  the 
fiict  be  found  as  charged  in  the  complaint,  forthwith  to  forbid  all 
sellers  of  drugs  or  medicines  in  such  township,  village  or  city,  to 
sell  such  person  any  such  liquors,  for  any  purpose  whatever;  and  if 
such  seller  of  dnigs  and  medicines  shall,  after  being  notified  as 
aforesaid,  sell  such  person  any  such  liquor,  he  shall  be  proceeded 
i^unst  for  an  unlawful  sale,  as  in  other  cases. — 76.,  Sec,  1672. 

If  any  person  by  himself,  his  clerk,  servant,  or  agent,  shall  di- 
rectly or  indirectly,  sell,  or  keep  for  sale,  contrary  to  law,  any  such 
liquor,  he  shall  forfeit  and  pay  on  the  first  conviction  ten  dollars 
and  the  cost  of  suit  or  prosecution,  and  shall  be  at  once  committed 
to  the  common  jail  of  the  county  until  the  same  be  paid.  On  the 
second  conviction  for  the  like  offence,  he  shall  forfeit  and  pay 
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twenty  dollars,  and  the  cost  of  suit  or  prosecation,  and  shall  be 
committed  as  aforesaid  until  the  same  be  paid ;  on  the  third  and 
every  subsequent  conviction,  he  shall  forfeit  and  pay  one  hundred 
dollars  and  cost,  and  shall  in  addition  to  such  forfeiture,  be  impris- 
oned in  such  jail  not  less  than  three  nor  more  than  six  months. 
Provided^  That  on  a  first  or  second  conviction,  such  person  shall 
not  be  held  committed  for  more  than  two  months  from  date  of  the 
conviction :  Provided.  That  it  shall  in  no  case  be  anr  defence  that 
the  person  has  been  before  convicted  one  or  more  times,  but  he 
may  be  prosecuted  at  any  time,  or  any  number  of  times,  as  for  a 
first  offence,  if  the  several  prosecutions  are  for  distinct  oflFences. 
—P>^  Sec.  1663. 

Every  person  who  shall  be  a  common  seller,  by  himself,  his 
clerk,  agent,  or  servant,  of  any  such  liquors,  and  every  person 
who  shall  be  a  manufacturer  thereof,  shall  on  each  conviction  for- 
feit and  pay  double  the  amount  specified  in  the  last  preceding  sec- 
tion, with  the  costs  of  suit  or  prosecution;  and  on  the  first  two 
convictions,  he  shall  be  committed  to  such  common  jail  until  the 
same  be  paid,  and  on  the  third,  or  any  subsequent  comiction,  he 
shall,  in  addition  to  the  forfeiture,  be  imprisoned  in  such  jail  for 
six  months :  Provided,  That  a  person  convicted  under  this  section 
shall  not,  in  either  a  first  or  second  conviction,  be  held  committed 
for  more  than  three  months  from  the  date  of  the  commission. — Ih.^ 
1664. 

Notwithstanding  such  commitment,  or  such  imprisonment,  pro- 
vided for  in  the  last  two  preceding  sections,  the  sum  so  adjudged 
against  the  person  convicted,  and  such  costs  shall  be  and  remain  a 
valid  judgment,  upon  which  execution  may  issue  against  his  prop- 
erty.—/6.,  ^^f.  1665. 

Jurisdiction  of  Justices  of  the  Peace. 

Any  justice  of  the  peace  of  the  county,  or  any  municipal  or  po- 
lice court  of  any  city  or  village,  shall  have  jurisdiction  and  au- 
thority to  hear,  try  and  determine  all  cases  arising  under  this  act, 
occurring  in  any  part  of  the  county  in  which  said  justice  resides, 
or  in  which  such  court  sits,  except  for  a  breach  of  the  recognizance 
specifically  mentioned  in  section  twelve,  (of  which  the  circuit  court 
shall  hare  jurisdiction.)     The  suit  shall  be  brought  in  the  name  of 
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• 

the  people  of  the  State  of  Michigan,  in  an  action  of  debt,  and  may 
be  instituted  by  any  person  who  is  a  resident  of  such  county;  and 
it  shall  be  the  duty  of  the  common  council,  attorney,  or  alderman  of 
any  city,  the  board  of  trustees  of  any  village,  and  each  one  of  them, 
and  of  the  supervisor  of  any  township,  when  any  offence  under  the 
provisions  of  this  act  shall  have  been  committed,  who  shall  have 
knowledge  thereof,  or  reasonable  evidence  by  ajQSdavit  thereof 
served  upon  him,  to  institute  such  suit  without  delay. — C,L^  Sec, 
1666. 

Any  suit  under  this  act  may  be  commenced  by  summons  or  by 
warrant  before  any  Justice  of  the  Peace,  or  any  municipal  or  police 
court,  and  all  the  proceedings  of  law  relative  to  process  and  all 
proceedings  in  Justices'  courts,  in  civil  actions  and  all  other  provis- 
ions of  law  applicable  to  such  cases,  not  repugnant  to  this  act,  shall, 
so  far  as  may  be,  apply  to  all  the  proceedings  therein  ;  but  it  shall 
not  be  necessary  to  pay  or  tender  any  fees  to  any  witness  subpoe- 
naed in  any  case  arising  under  the  provisions  of  this  act ;  and  if 
such  witness  shall  refuse  or  neglect  to  obey  such  subpoena,  an 
attachment  may  issue  against  him  as  in  other  cases.  It  shall  not 
be  necessary  for  either  party  to  advance  any  jury  fees  before  the 
rendition  of  judgment  in  such  case,  or  in  any  cases  arising  under 
this  act. — lb.,  Sec.  1668. 

Any  person  authorized  to  institute  or  commence  such  suit,  may 
appear  therein  in  person,  and  prosecute  the  same,  or  may  have  an 
attorney  or  attorn ies  for  such  purpose. — /6.,  Sec.  1668. 

In  every  court  in  actions  of  debt,  arising  under  this  act,  the 
powers  of  the  court,  the  rules  of  practice,  and  the  trial  and  other 
proceedings  shall  be  the  same  as  in  other  civil  actions,  and  the  costs 
shall  be  the  same  in  amount,  and  taxed  in  the  same  manner.  In 
any  municipal  or  police  court,  the  powers  of  the  court  and  the 
whole  proceedings  shall  be  the  same  as  in  such  cases  before  Justices' 
courts,  and  wherever  the  circuit  court  is  mentioned  in  this  act,  the 
district  court  of  the  Upper  Peninsula  shall  be  considered  as  equally 
intended. — /6.,  Sec.  1671. 

Commencement  of  Suit  by  Warrant. 
The  following  form  of  complaint  shall  be  sufficient  to  authorize 
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the  issuing  of  a  warrant  against  the  person  or  persons  complained 

of,  to  wit : 

State   of  Michigan,  / 

County  of  V 

being  duly  sworn,  says  he  is  a  resident,  (supervisor 
(fec^  as  the  case  may  be,)  of  the  (township,  village  or  city,)  of 
in  said  county,  and  that  he  verily  believes  that  did  at 

between  the  day  of  A.  D.  18  and 

the  day  of  A.  D.  18  (not  including  a  period  over 

thirty  days,)  sell  certain  spirituous  or  intoxicating  liquors  in  viola- 
tion of  an  act  entitled  ''an  act  to  prevent  the  manufacture  and  sale 
of  spirituous  or  intoxicating  liquors  as  a  beverage;^*  and  such 
complaint  shall  also  set  forth  the  fact  and  circumstances  upon  which 
such  belief  is  founded. — ^75.,  Sec.  1668. 

It  shall  not  be  necessary  to  describe  in  such  complaint,  or  in  the 
warrant  issued  thereon,  the  particular  kind  of  liquor  alleged  to 
have  been  sold,  or  to  state  whether  the  offence  is  the  first  or  any 
subsequent  one,  or  the  day  on  which,  or  the  person  to  whom  such 
liquor  was  sold. — lb. 

Complaint  for  being  a  Common  Seller. 
State  of   Michiqan,  / 

r  66. 

County  of  \ 

A.  B.  being  duly  sworn,  says  that  he  is  a  resident  of  the 
of  in  said  county,  and  that  he  verily  believes  that  C.  D. 

was  at  in  said  county,  between  the  day  of 

A.  D.  186  and  the  day  of  A.  D.  185    , 

a  Common  Seller  of  liquors,  in  violation  of  an  act  entitled 

''an  act  to  prevent  the  manufacture  and  sale  of  spirituous  or  intox- 
icating liquors  as  a  beverage." 

f  And  for  the  facts  and  circumstances  upon  which  such  belief  is 
founded,  this  deponent  saith  that  [state  the  facts  and  circumstances 
showing  the  a^ctcsed  to  have  been  guilty  of  the  offence.^ 

A.  B.,  Complainant. 
Sworn  to  and  subscribed,  this 

day  of  A.  D.  185  ,  before  me, 

Justice  of  the  Peace. 


..I 
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Whenever  a  complaint  is  required  by  the  provisions  of  this  act 
to  state  facts  and  circumstances  for  the  information  of  any  court  or 
magistrate  to  whom  such  complaint  is  made,  and  he  shall  be  unable 
by  his  own  knowledge  to  state  sufficient  facts  and  circumstances  to 
authorize  the  issuing  of  a  warrant,  such  court  or  magistrate  may 
after  the  making  of  any  such  complaint,  issue  subpoenas  directed 
to,  and  compel  in  the  usual  manner  the  attendance  of  witnesses, 
who  may  be  required  to  testify  to  the  best  of  their  knowledge 
concerning  such  facts  and  circumstances. — Ih^  Sec,  1667. 

WarranU 

Statb  of  Michigan,  /  _  ^        ,, 

p  ^  >  88.     To  any  Constable  of  said  County : 

Whereas,  complaint  on  oath  has  been  made  before  me  by 
who  is  a  resident  of  said  county,  that  on  the  day  of 

A.  D.  185  ,  at  in  said  county,  [here  set  forth  the  oflfence,] 

in  violation  of  an  act,  entitled  "an  act  to  prevent  the  manufacture 
and  sale  of  spirituous  or  intoxicating  liquors  as  a  beverage.'^ 

You  are  therefore  required  and  commanded.  In  the  name  of  the 

people  of  the  State  of  Michigan^  forthwith  to  apprehend  the  said 

and  bring  before  me,  to  answer  to  the  people 

of  the  State  of  Michigan  in  an  action  of  debt,  wherein  they  claim 

dollars,  forfeiture,  and  the  costs  of  suit. 

Given  under  my  hand  and  seal  at  this        da^  of        1858. 

Justice  of  the  Peace. 

Declaration, 

Thb  People  of  the  State  of  Michigan, 

vs, 
John  Jones. 

In  Justice's  Court,  before  R.  S.,  Esq.,  Justice  of  the  Peace. 

County  of  ss.    The  People  of  the  State  of  Michigan 

complain  of  John  Jones  in  an  action  of  debt,  and  say  that  the  same 

John  Jones  justly  owes  them  the  sum  of  dollars,  for  a 

forfeiture  which  he  has  incurred  by  selling  spirituous  liquors  at 

in  said  county,  between  the  day  of 

dO 
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and  the  day  of  A.  D.  1858,  in  violation  of 

section  three  of  an  act  entitled  ^' an  act  to  prevent  the  manufacture 

and  sale  of  spirituous  and  intoxicating  liquors  as  a  beverage.'' 

Wherefore  they  bring  suit 

By  Prosecutor. 


Declaration  far  being  a  Common  Seller. 

The  People  of  the  State  of  Michigan, 

vs, 
John  Jones. 

In  Justice's  Court,  before  R.  S.,  Esq.,  a  Justice  of  the  Peace. 

County  of  ss.    The  People  of  the  State  of  Michigan, 

complain  of  in  an  action  of  debt,  and  say  that  the  said 

John  Jones  justly  owes  them  the  sum  of  dollars,  for  a 

forfeiture,  which  he  has  incurred  by  being  a  common  seller  of 
intoxicating  liquors,  at  in  said  county,  between  the  day 

of  and  the  day  of  A.  D.  185     , 

in  violation  of  section  four  of  an  act  entitled  ''an  act  to  prevent  the 
sale  of  spirituous  or  intoxicating  liquors  as  a  beverage,"  for  that 
the  said  was,  during  the  period  and  at  the  place  afore- 

said, a  common  seller  of  spirituous  liquors,  contrary  to  said  statute. 
Wherefore,  they  bring  suit. 

By  Prosecutor. 

And  if  such  suit  shall  be  brought  for  a  second  or  subsequent 
offence,  the  following  additional  averment,  in  substance,  shall  be 
deemed  sufficient : 

"And  the  said  People  further  say,  that  the  said  has 

heretofore  been  once  (or  twice,  as  the  case  may  be,)  convicted  of 
the  like  offence,  to  wit :  at  on  the  day  of 

A.  D.  185     ,  before 

On  the  trial  of  any  such  cause,  it  shall  not  be  necessary  to  aver 
or  prove  the  sale  of  any  particular  kind  of  liquor  by  name,  or  the 
day  on  which,  or  to  whom  it  was  sold ;  and  proof  of  the  manufac- 
ture, use  or  sale,  or  keeping  for  sale,  of  any  mixed  liquors,  shall 
be  construed  to  be  included  under  the  description  of  spirituous  or 
intoxicating  liquors. — Ibid^  Sec,  1668. 
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Form  of  Bxeeution. 

State  of  Michigan,  ) 
County  of  ) 

To  any  Constable  of  said  County,  and  to  the  keeper  of  the  common 

jail  of  said  county : 

Whereas,  has  this  day  been  convicted,  in  an  action 

of  debt,  brought  and  prosecuted  in  the  name  of  the  People  of  the 
State  of  Michigan,  before  me,  a  Justice  of  the  Peace  in 

and  for  said  county,  on  the  complaint  of  of  the  township 

of  in  said  county  of,  &c.,  (set  forth  the  offence  as  in  the 

declaration,)  in  violation  of  section  of  an  act  entitled 

''an  act  to  prevent  the  manufetcture  and  sale  of  spirituous  or  intox- 
icating liquors  as  a  beverage.'^  And  whereas  upon  such  conviction, 
I  did  consider  and  adjudge  that  for  said  offence,  the  said 
should  forfeit  and  pay  the  sum  of  ten  dollars  and  costs  of  suit. 
And  whereas,  the  costs  of  said  suit  were  ascertained  and  adjudged 
by  me  to  amount  to  the  sum  of  dollars  and 

cents.    And  whereas,  the  ,said  although  required  so  to 

do,  hath  not  paid  the  said  forfeiture  and  costs  : 

In  the  name  of  the  People  of  the  State  of  Michigan,  therefore, 
these  are  to  command  you,  the  said  Constable,  forthwith  to  convey 
and  deliver  the  said  into  the  custody  of  the  said  keeper. 

And  you,  the  said  keeper,  are  hereby  required  to  receive  the  said 
into  your  custody,  in  the  said  common  jail,  and  him 
there  safely  keep,  until  he  shall  pay  the  said  debt  and  costs,  pro- 
vided that  he  shall  not  be  held  so  committed  for  more  than  two 
months  from  the  date  of  such  conviction. 

Given  under  my  hand  and  seal,  the  day  of  1858. 

[L.  S.] 
Justice  of  the  Peace. 

AppeaU  and  Writs  of  Error, 

In  all  actions  herein  provided  for,  the  prosecutor  may  take  an 
appeal  or  writ  of  error,  in  the  name*  of  the  People  of  the  State 
of  Michigan,  upon  the  same  terms  and  conditions,  as  if  he  was 
plaintiff  and  the  defendant  may  likewise  take  an  appeal  or  writ  of 
error,  and  any  such  appeal  or  writ  of  error  shall  be  taken  within 
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the  same  time,  upon  the  same  conditions,  and  in  the  same  manner, 
as  in  any  other  civil  action ;  Provided^  That  the  defendant,  before 
any  appeal  or  writ  of  error  shall  be  allowed  or  considered  as  taken, 
and  within  the  time  for  taking  such  appeal  or  writ  of  error,  in 
addition  to  any  other  act  or  recognizance  which  may  be  required 
by  law,  shall  enter  into  a  recognizance  in  the  sum  of  two  hundred 
dollars,  with  two  good  and  sufficient  sureties,  to  the  satisfaction  of 
the  court  from  the  judgment  of  which  said  appeal  or  writ  of  error 
is  taken,  conditioned  that  such  defendant  will  not,  during  the  pen- 
dency of  such  appeal  or  writ  of  error,  violate  any  of  the  provisions 
of  this  act ;  which  recognizance  shall  be  sent  up  with  the  other 
papers  in  the  case,  on  an  appeal  to  the  circuit  court;  and  in 
case  of  a  writ  of  error,  it  shall  be  filed  with  the  clerk  of  the  court 
in  which  said  judgment  was  rendered.  It  shall  be  the  duty  of  the 
prosecuting  attorney  of  the  county  to  bring  a  suit  for  any  breach 
of  the  recognizance  last  mentioned,  whenever  he  shall  be  informed 
that  the  condition  thereof  has  been  broken ;  and  it  shall  be  his 
duty  to  prosecute  all  suits  arising  under  this  act,  brought  into  the 
circuit  court,  whether  by  appeal  or  otherwise  ;  Provided^  that  he 
shall  in  no  case  have  the  power  to  enter  a  nolle  prosequi,,  or  discon- 
tinuance, without  leave  ^f  the  court,  and  for  reasons  therefor, 
presented  to  the  court  in  writing,  and  filed  in  the  cause. — C  L^ 
Sec.  1670. 

Recognizanee  en  Appeal. 

State  of  Michigan,  | 
County  of  .  )      * 

Be  it  remembered,  that  on  this  day  of 

A.  D.  1858,  personally  came  before  me,  a  Justice  of  the 

Peace,  in  and  for  said  county,  as  principal,  and 

as  sureties,  all  of  said  county,  and  jointly  and  severally 
acknowledged  themselves  indebted  to  the  people  of  the  State  of 
Michigan,  in  the  sum  of  dollars,  to  be  levied  of  their  and 

each  of  their  goods  and  chattels,  lands  and  tenements,  if  default  be 
made  in  the  condition  following  : 

Whereas,  upon  a  trial  had  before  me,  the  said  Justice,  at 
in  said  county,  in  an  action  of  debt,  wherein  the  People  of  the 
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State  of  Michigan  were  plaintiffs,  and  the  said  was 

defendant,  judgment  was  rendered  on  the  day  of 

A.  D.  185    ,  against  the  said  defendant^  for  the  sum  of 
dollars  debt,  and  dollars  and  cents,  costs 

of  snit;  and  whereas,  the  said  defendant  has  appealed  from  said 
judgment,  to  the  circuit  court  of  the  county  of 

Therefore  the  condition  of  this  recognizance  is  such,  that  if  the 
said  appellant  shall  prosecute  his  said  appeal,  with  due  diligence  to 
a  decision  in  said  circuit  court,  and  if  a  judgment  be  rendered 
against  him  in  said  court,  he  shall  pay  the  amount  of  such  judg- 
ment, including  the  costs  of  appeal,  with  interest  thereon,  and 
if  his  appeal  shall  be  discontinued  or  dismissed,  he  shall  pay  the 
costs  of  such  appeal,  then  and  in  such  case,  this  recognizance  shall 
be  void,  otherwise  of  full  effect. 

[L.  S.] 
[L.  S.] 
[L.  S.] 
Taken,  acknowledged  and  subscribed  before  ) 
me,  this  day  of  A.  D.  1858. ) 

Justice  of  the  Peace. 

Recognizaru^e  not  to  Sell, 

State  of  Michioak,  ) 
County  of  ) 

Be  it  remembered  that  on  the  day  of  A.  D. 

1858,  before  me,  a  Justice  of  the  t^eace,  in  and  for  the 

of  in  said  county,  personally  came 

principal,  and  sureties,  and  acknowledged  themselves 

to*  be,  jointly  and  severally,  indebted  to  the  People  of  the  State  of 
Michigan,  in  the  sum  of  two  hundred  dollars,  to  be  levied  of  their 
and  each  of  their  goods  and  chattels,  lands  and  tenements,  for  the 
use  of  said  people,  if  default  shall  be  made  in  the  condition  following : 

Whereas,  the  above  named  People  of  the  State  of  Michigan 
recovered  a  judgment  before  me,  on  the  day  of 

A.  D.  1858,  against  the  above  named  for  the  sum  of 

dol]ai*s  debt,  besides  dollars  and 

cents,  costs  of  suit^  for  a  forfeiture  incurred  by  said  for 


\ 
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a  violation  of  the  act  entitled  ^  an  act  to  prevent  the  mann&ctnro 
and  sale  of  spirituous  liquors  as  a  beverage  "  and  vhereas,  the 
said  has  appealed  from  said  judgment  to  the  circni^ 

court  for  the  county  of 

Now  therefore,  the  condition  of  this  recognisance  is  such  that  if 
the  said  wUl  not,  during  the  pendencj  of  such  appeal, 

violate  any  of  the  provisions  of  said  act,  then  this  recognizance 
to  be  void,  otherwise  of  full  force  and  virtue. 

L.S.] 
[L.S 
[L.S.] 
Taken  and  acknowledged  before  me,  this  ) 
day  of  185  ) 

Justice  of  the  Peace. 

Proceedings  in  aue  persom  are  found  intoxicated. 

Whenever  complaint  shall  be  made  on  oath,  before  any  Justice  of 
the  Peace  in  any  county,  or  any  municipal  or  police  court  of  any 
city  or  village,  that  any  person  is  found  intoxicated  in  any  tavern, 
store,  shop,  public  building,  street,  aUey,  highway,  or  place  other 
than  a  private  dwelling  house ;  or  where  complaint  on  oath  shall 
be  made  before  such  justice,  municipal  or  police  court,  by  the  wife 
or  any  child  of  sufficient  age  and  discretion  to  make  oath,  of  any 
person  found  intoxicated  in  any  dwelling  house  in  such  county,  it 
shall  be  the  duty  of  such  Justice,  municipal  or  police  court,  to  issue 
a  subpcBua  to  compel  the  attendance  of  such  person  so  found  intox- 
icated as  aforesaid,  to  appear  before  the  Justice  or  court  issuing  the 
same,  to  testify  in  regard  to  the  persons,  and  the  time  when,  the  place 
where,  and  the  manner  in  which  the  liquors  producing  his  intoxica- 
tion were  procured ;  and  if  such  person,  when  subpcensed,  shall 
neglect  or  refuse  to  obey  such  writ,  the  said  Justice  or  court  who 
issued  the  same  shaU  have  the  power  and  authority  to  compel  the 
attendance  of  the  person  so  subpoenied,  and  to  enforce  obedience  to 
such  writ  as  in  other  civil  cases.  Whenever  the  person  so  subpoenaed 
shall  appear  before  the  Justice,  municipal  or  police  court,  to  testify 
as  aforesaid,  he  shall  be  required  to  answer  on  oath  the  following 
questions,  to  wit :  ^  When,  where,  and  of  whom,  did  you  procure, 
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obtain  or  receive  the  liquor  or  beverage,  the  drinking  or  using  of 
inrhich  has  been  the  cause  of  the  intoxication  mentioned  in  the  com-, 
plaint  ?*'  And  if  such  person  shall  refuse  to  answer  fully  and  fairly 
such  questions  on  oath,  he  shall  be  punished  and  dealt  with  in  the 
same  manner  as  for  contempt  of  court,  as  in  other  cases.  If  it 
shall  appear  from  the  testimony  of  such  person  that  any  of  the 
offences  specified  in  this  act  have  been  committed  in  this  Stiite,  such 
Justice  or  court,  before  whom  such  testimony  is  given,  shall  make 
a  true  record  of  the  same,  and  cause  it  be  subscribed  by  such  wit- 
ness ;  and  the  said  testimony  or  answer,  when  subscribed  as  afore- 
said, shall  be  deemed  and  taken  to  be  suliident  complaint  to 
authorize  the  issuing  of  a  warrant  to  arrest  any  person  or  persons 
who  may  appear  from  said  complaint  to  be  guilty  of  having  viola- 
ted any  of  the  provisions  of  this  act.  Any  person  arrested  on  a 
warrant  issued  pursuant  to  the  provisions  of  this  sectiof),  shall 
be  brought  before  the  Justice,  or  court  issuing  the  same,  and  all 
subsequent  proceedings  in  such  suit  or .  prosecution  shall  be  gov- 
erned by,  and  subject  to  the  provisions  of  this  act,  and  all  other 
rules  of  law  applicable  thereto. — Ih^  Sec,  16T4. 

10.  Assumpsit, 

1.  In  general. 

2.  Promissory  notes. 

3.  Common  counts. 

4.  Use  and  occupation. 

5.  On  warranty. 

6.  Notes  for  specific  articles. 

1.  In  General, 

Assumpsit  is  the  remedy  for  the  recovery  of  damages  for  the 
breach  of  simple  contracts  or  promises  not  under  seal ;  and  that 
whether  the  contract  or  promise  be  express  or  implied,  as  the  law 
*  always  raises  an  obligation  to  do  that  which  a  party  is  legally  liable 
to  perform— 1  Arch.  A.  P.,  39 :  1  Saund,  PI.  d  Ev,^  109.  By 
statute,  in  all  cases  arising  upon  contracts  under  seal,  or  upon  judg- 
ments, when  an  action  of  covenant  or  of  debt  may  be  maintained, 
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(in  action  of  assumpsit  may  be  brought  and  maintained  in  the  same 
manner  in  all  respects  as  upon  contracts  without  seal. — C,  L^  Sec. 
4550. 

The  assignee  for  a  valuable  consideration  of  a  bond,  note  or  other 
chose  in  action,  which  has  been  assigned,  if  the  assignor  be  dead 
and  there  be  no  executor,  &c^  appointed,  or  if  such  executor,  d^c, 
have  no  interest  in  the  thing  assigned,  or  shall  refuse  to  prosecute 
for  the  same,  may  sue  and  recover  in  his  own  name  upon  such 
bond,  &c. — C.  L^  Sec.  4159.  On  a  promise  to  pay  the  assignee, 
after  an  assignment  of  a  chose  in  action,  he  may  sue  in  his  own 
name.— 4  Cow.,  13  Ibid,  151 ;  9  Wend^  Sll ;  see  3  Mill,  228,  88. 

In  some  cases,  where  the  cause  of  action  is  founded  in  a  wrong, 
the  party  may  wave  the  tort  and  bring  assumpsit  Thus,  if  a  man  by 
trespass,  take  my  goods  and  sell  them,  and  receive  the  money  for 
them,  I  may  bring  an  action  of  trespass,  or  I  may  maintain  an 
action  for  money  had  and  received. — Covp.,  419 ;  see  1  Hill,  234. 

So,  the  master  of  an  apprentice  may  bring  assumpsit  for  the 
value  of  the  work  and  labor  of  an  apprentice  who  has  been 
seduced  from  him. — 1  Taunt.,  \12\  Z  M,  d;  S.,\9\. 

Every  promise,  to  be  binding,  must  be  founded  upon  a  sufScient 
consideration.  It  must  be  of  some  value.— 4  East.,  464.  If  the 
promise  be  founded  on  or  arise  from  any  illegal  transaction — 2  Mich., 
155 — or  an  immoral  one,  or  fraudulent,  or  contrary  to  public  policy, 
an  action  cannot  be  sustained  upon  it. — Arch.  N.  P.,  26,  36.  An 
action  cannot  be  maintained  for  a  deceit  practised  in  the  exchange 
of  horses  on  the  Lord's  day. — 12  Met.,  20.  A  contract  made  on 
Sunday  for  the  exchange  of  horses  is,  by  the  statute,  void. — 2  Mich., 
73.  The  evident  intent  of  the  statute  was,  and  such  are  its  terms, 
to  prohibit  all  business  on  that  day,  whatever  might  be  it  character, 
except  works  of  necessity  and  charity ;  and  that  too,  whether  done 
openly  or  privately. — Per  Fekh,  J. ;  lb. ;  C.  L.,  See.  1574. 

Where  a  creditor  is  induced,  by  the  fraudulent  representations 
of  his  debtor,  to  compromise,  and  receives  part  of  liis  demand,  he 
cannot,  on  discovery  of  the  fraud,  retain  the  sum  paid,  and  sue  in 
assumpsit  for  the  balance ;  but  he  may  retain  the  payment,  and 
maintain  an  action  on  the  case,  for  damages  sustained  by  the 
fraud. — 4  Mich.,  508. 

In  the  following  cases  specified  in  this  section,  eveiy  agreement, 
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contract  and  promise  shall  be  void,  unless  such  agreement,  contract 
or  promise,  or  some  note  or  memorandum  thereof  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  by  some  per- 
son by  him  thereunto  lawfully  authorized,  that  is  to  say : 

1.  Every  agreement  that,  by  its  terms,  is  not  to  be  performed  in 
one  year  from  the  making  thereof. 

Agreements  which  may  by  possibility  be  completed  within  one 
year  are  not  within  the  statute;  it  extends  to  such  only  as  by  their 
express  terms  are  not  to  be,  and  cannot  be  carried  into  full  and 
complete  execution  until  after  the  expiration  of  that  period  of  time. 
Although  the  agreement  requires  a  part  performance  within  a  year, 
and  is  so  far  executed,  still  it  is  void,  unless  reduced  to  writing,  if 
other  stipulations  remain  to  be  executed  after  the  close  of  the  year. 
When  one  party  has  fully  performed  on  his  part  within  the  year, 
he  may  maintain  a  general  indebitatus  assumpsit  against  the  party 
who  refuses  to  proceed  further  under  the  contract,  and  thus  recover 
a  compensation  for  what  has  been  advanced  and  received  upon  it. 
— 2Denio,  87.  In  England,  it  was  held  that  a  performance  on 
one  side  within  the  year  was  sufficient — 3  B.  d:  Ad.,  899 ;  see  Chit, 
on  Can,,  90. 

2.  Every  special  promise  to  answer  for  the  debt,  default,  or  mis- 
doings of  another  person. 

In  order  to  ascertain  whether  a  case  is  within  this  clause  of  the 
statute,  the  principal  question  will  be,  whether  the  promise  be  an 
original  one  or  collateral  merely,  or  (in  other  words)  whether  the 
credit  was  not  in  fact  given  to  the  defendant,  and  not  to  the  per- 
son for  whom  it  is  supposed  he  became  surety  ;  if  the  former,  the 
case  of  course  is  not  within  the  statute ;  if  the  latter,  it  is,  and  the 
promise  must  be  in  writing.  The  general  rule  established  is,  that 
if  the  person  for  whose  use  the  goods  are  furnished  be  liable  at  all, 
any  promise  by  a  third  person  to  pay  that  debt  is  within  the  stat- 
ute, and  must  be  in  writing;  otherwise  not.  Tlie  object  of  the 
statute  was  to  reach  every  case  of  mere  suretyship,  whether' the 
agreement  of  the  surety  was  collateral  to  a  previous  promise  or 
liability  on  the  part  of  the  original  debtor,  or  only  collateral  to  a 
promise  or  agreement  made  at  the  same  time  with  the  promise  of 
the  surety  to  indemnify  against  a  future  default  or  liability  of  such 
principal  debtor.— 13  Wend.,  114 ;  1  Arch.  N.  P.,  47-8. 
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To  make  a  promise  vaHd,  there  must  be  a  good  consideration 
for  it. 

3.  Every  agreement^  promise  or  nndertaldng,  made  upon  con- 
sideration of  marriage,  except  mutnal  promises  to  many. 

4.  Every  special  promise  made  by  an  executor  or  administrator, 
to  answer  damages  out  of  bis  oita  estate. — C.  L^  Sec.  8183. 

No  contract  for  the  sale  of  any  goods,  wares  or  merchandise,  for 
the  price  of  fifty  dollars  or  more,  shall  be  valid,  unless  the  pur- 
chaser shall  accept  and  receive  part  of  the  goods  sold,  or  shall  give 
something  in  earnest  to  bind  the  baigain  or  in  part  payment,  or 
*  unless  some  note  or  memorandum,  in  writing,  of  the  bargain  be 
made,  and  signed  by  the  party  to  be  charged  thereby,  or  by  some 
person  thereunto  by  him  lawfully  authorized. — /ft..  Sec,  3184. 

In  case  the  price  of  goods  sold  does  not  amount  to  fifty  dollars, 
the  contract  of  sale  becomes  absolute  as  between  the  parties,  with- 
out actual  payment  or  delivery,  whenever  the  terms  of  sale  are 
agreed  on,  and  the  bargain  is  struck,  and  every  thing  that  the 
other  has  to  do  with  the  goods  is  complete.  Hie  vendee  is  enti- 
tled to  the  goods  on  payment  or  tender  of  the  price,  and  not  other- 
wise, unless  the  goods  are  sold  upon  credit,  in  which  case  the  ven- 
dee is  entitled  to  immediate  possession. — 2  JSTenfs  Cam.,  492-3. 

Hie  sale  of  a  chattel,  where  the  consideration  is  actually  paid,  is 
valid,  although  there  is  at  the  time  no  actual  delivery  of  the  chat- 
tel, or  even  if  it  is  lost  or  withheld  firom  the  vendor  by  a  wrong- 
doer.—4  Mich.y  288.  "  The  property  passes  by  a  sale  without 
delivery,  as  between  the  parties ;  payment  of  consideration  being 
made,  third  parties  only  can  question  the  want  of  delivery."  "  I 
know  of  no  principle  of  law  that  establishes  that  a  sale  of  personal 
goods  is  invalid  because  they  are  not  in  the  possession  of  the  right- 
ful owner,  but  are  withheld  by  a  wrong-doer.  The  sale  is  not,  under 
such  circumstances,  the  sale  of  a  right  of  action,  but  the  sale  of  the 
thing  itself,  and  is  good  to  pass  the  title  against  every  person,  not 
holding  the  same  under  a  bona  fde  title,  for  a  valuable  considera- 
tion without  notice;  and  a  fortiori,  against  a  wrong-doer." — Ih. 

If  the  price  of  the  goods  be  fifty  dollars  or  more,  unless  there  is 
a  note  or  memorandum,  there  must  be  an  acceptance  and  receipt 
of  part  of  the  goods  sold,  or  something  given  in  earnest  to  bind  the 
bargain  or  in  part  payment. 
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In  order  to  satiflfy  the  statute  as  to  delivery  and  acceptance, 
there  must  be  a  delivery  of  goods  by  the  vendor  with  an  intention 
of  vesting  the  right  of  possession  of  the  whole  in  the  vendee ;  and 
there  most  be  an  actual  acceptance  of  tlic  latter  with  an  intention 
of  taking  possession  as  owner.  The  acceptance  must  be  unequivo- 
cal.— Chit,  on  Con.j  399.  The  right  of  the  vendor  to  retain  pos- 
session, as  a  lien  for  the  price,  and  the  absence  of  any  fact  showing 
the  abandonment  of  such  lien,  will,  in  general,  lead  to  the  conclu- 
sion that  there  has  been  no  sufficient  acceptance  to  satisfy  the  stat- 
ute.—iWif.,  391 ;  26  Wend.,  659. 

Affcer  earnest  given  upon  the  sale  of  goods,  the  vendor  cannot 
sell  them  to  another  without  a  default  in  the  vendee.  Earnest 
given  upon  a  sale  of  goods  does  not  absolutely  alter  or  bind  the 
property  of  the  goods  contracted  for,  but  only  binds  the  bargain, 
and  entitles  the  vendee  to  the  goods,  if  not  guilty  of  an  express 
default  in  subsequently  refusing  to  pay  for  them. —  Chit,  on  Con^ 
395. 

To  constitute  a  payment  of  earnest  or  a  part  payment,  within 
the  statute,  there  must  be  an  actual  transfer  or  delivery  of  the 
thing  or  money  agreed  to  be  given  as  earnest  or  part  payment. 
— Chit,  on  Con.j  396. 

The  object  of  the  statute  was,  that  the  note,  in  writing,  should 
exclude  all  doubt  as  to  the  terms  of  the  contract.  A  memorandum 
would  be  insufficient  which  did  not  mention  the  name  of  both  the 
contracting  parties,  or  their  agents,  and  the  price  agreed  to  be 
given,  if  a  price  was  agreed  on. — Ibid.  But  it  is  not  necessary 
that  the  whole  of  the  terms  of  the  contract  should  be  comprised  in 
one  writing. — Ibidy  398. 

The  agent  contemplated  by  the  statute  who  is  to  bind  a  defend- 
ant by  his  signature,  must  be  a  third  person^  and  not  the  contract- 
ing party. — Ibidy  403. 

The  signing  of  the  note  or  memorandum  by  one  party  only  is 
sufficient^  provided  it  be  the  party  sought  to  be  charged. — 3 
Wend.,  112. 

Whenever  any  goods  shall  be  sold  at  auction,  and  the  auctioneer 
shall,  at  the  time  of  sale,  enter  in  a  sale-book,  a  memorandum 
specifying  the  nature  and  price  of  the  property  sold,  the  terms  of 
the  sale,  the  name  of  the  purchaser,  and  the  name  of  the  person 
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on  whose  account  the  sale  is  made,  snch  memorandum  shall  be 
deemed  a  memorandum  of  the  contract  of  sale,  within  the  mean- 
ing of  the  last  section. — (7.  Z.,  Sec,  3186. 

The  memorandum  of  an  auctioneer  must  be  made  in  a  saU-book, 
at  the  time  and  place  of  sale^  to  be  a  compliance  with  the  statute. 
—12  Wend^  548. 

A  contract  for  goods  to  he  manufactured^  is  not  within  the  stat- 
ute.—8  Cow,,  215  ;  23  Wend,,  270. 

No  action  shall  be  brought  to  charge  any  person,  upon  or  by 
reason  of  any  favorable  representation  or  assurance  made  concern- 
ing the  character,  conduct,  credit,  ability,  trade  or  dealings  of  any 
other  person,  unless  such  representation  or  assurance  be  made  in 
writing,  and  signed  by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  authorized. — C.  Z.,  Sec, 
3186. 

The  consideration  of  any  contract,  agreement  or  promise  re- 
quired by  this  chapter  to  be  in  writing,  need  not  be  expressed  in 
the  written  contract,  agreement  or  promise,  or  in  any  note  or 
memorandum  thereof^  but  may  be  proved  by  any  other  legal  evi- 
dence.— /&.,  Sec,  3187. 

Every  contract  for  the  leasing  for  a  longer  period  than  one  year, 
or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void, 
unless  the  contract,  or  some  note  or  memorandum  thereof,  be  in 
writing,  and  signed  by  the  party  by  whom  the  lease  or  sale  is  to 
be  made,  or  by  some  person  thereunto  hy  him  lawfully  authorized 
hy  writing, — lb,,  Sx,  3179. 

A  vendee  in  a  parol  contract  for  the  purchase  of  land,  who  has 
made  a  partial  payment,  and  taken  possession  of  the  land,  cannot 
sue  the  vendor  to  recover  back  what  he  has  paid,  without  first  de- 
manding its  re-payment,  nor  even  then  unless  the  defendant  re- 
fuses to  perform  the  agreement  or  has  parted  with  his  title.— 4 
Denio,  61 ;  see  12  John,,  461. 

An  agreement  for  the  sale  of  growing  trees,  with  a  right  to  enter 
on  the  land  at  a  future  time  and  cut  and  take  them  away,  is  a  con- 
tract for  the  sale  of  an  interest  in  lands,  and  must  be  in  writing. 
— 1  Denio,  550.  The  court  distinguish  between  growing  trees, 
fruit  or  grass,  the  natural  produce  of  the  earth,  and  growing  crops 
of  grain  and  vegetables,  annual  productions  raised  by  manurance 
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and  the  industry  of  man.  The  decisions  of  the  courts  upon  each 
of  these  questions  are  contradictory. — See  Chit,  on  Con^  299  to 
302,  and  notes. 

Promissory  notes. — A  promissory  note  is  a  written  agreement  by 
one  person  to  pay  another  person,  therein  named,  absolutely  and 
unconditionally,  a  certain  sum  of  money,  at  a  time  specified  there- 
in.— Story,  on  Prom,  Notes,  #.1.  To  render  it  negotiable,  it  must 
be  payable  to  bearer  or  order. — (7.  X.,  Sec,  1260. 

A  promissory  note  must  be  in  writing.  It  is  not  necessary, 
however,  that  the  writing  should  be  in  ink,  it  is  sufficient  if  in 
pencil.—S  B,  dt  C,  234 ;  6  Hill,  443.  "  In  writing,"  and  "  written," 
includes  printing,  engraving  and  lithographing. — (7.  L,,  Sec.  217. 

It  must  be  payable  to  another  person.  As  a  general  rule,  it  is 
necessary  that  the  person,  to  whom  the  note  is  payable,  should  be 
clearly  expressed,  and  made  known  upon  the  face  of  the  note ;  for 
parol  evidence  is  not  admissible  to  show  to  whom  it  is  payable. — 
Story  on  Prom.  Notes,  s.  35.  But  this  rule  must  be  understood 
with  proper  limitation  and  qualification.  It  is  not  necessary,  that 
the  name  of  the  payee  should  be  stated  on  the  face  of  the  note ; 
but  it  will  be  sufficient^  if,  from  the  language  used,  the  person  can 
be  certainly  ascertained.  Thus  a  note  payable  to  the  order  of  A. ; 
or  to  A.  or  bearer ;  or  to  bearer,  is  a  promissory  note.  So,  a  note 
in  these  words :  "  Received  of  B.  £50,  which  I  promise  to  pay  on 
demand,"  is  a  good  promissory  note ;  for  the  promise  will  be  in- 
terpreted to  be  a  promise  to  pay  B. — Ibid,  s.  36.  A  note  issued 
with  a  blank  left  for  the  name  of  the  payee,  may  be  filled  up  by  a 
bona  fide  holder  with  his  own  name. — Chit,  on  Bills,  166.  When 
payable  to  a  fictitious  person  or  order,  it  is  in  efiect  payable  to 
bearer,  and  may  be  declared  on  as  such,  in  favor  of  a  bona  fide 
holder  ignorant  of  the  fact,  against  all  parties  knowing  that  the 
payee  was  a  fictitious  person. — Ibid,  157  ;  3  Ilill,  112. 

Notes  made  payable  to  the  order  of  the  maker  thereof,  or  to  the 
order  of  a  fictitious  person,  shall,  if  negotiated  by  the  maker,  have 
the  same  efiect^  and  be  of  the  same  validity  as  against  the  maker, 
and  all  persons  having  knowledge  of  the  facts,  as  if  payable  to 
bearer. — C.  L.,  Sec,  1263.  A  note  payable  "  to  A.  or  B."  is  not  a 
promissory  note. 

There  must  be  a  promise  to  pay.    Hence,  an  instrument  in  these 
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words,  "  I  O  TJ  (I  owe  you)  fifteen  pounds  for  self  and  Philpotts,*' 
was  held  not  to  be  a  promissory  note. — 9  C  <fe  P^  270.  It  is  a 
mere  acknowledgment  of  debt,  without  a  promise  to  pay.  But 
when  the  instrument  was  in  these  words,  ^  I  O  U  £85,  to  be  paid 
May  5,"  it  was  held  to  be  a  promissory  note. — 1  C,  d:  K,^  35.  A 
due  bill  payable  at  a  specific  time,  is  a  promissory  note. — 2  Cow^ 
536 ;  Wend^  975 ;  1  Hill,  256.  In  the  case  in  5  John^  237,  there 
was  no  time  of  payment  mentioned  in  the  due  bill,  and  yet,  it  was 
held  to  be  a  promissory  note. 

It  must  be  for  the  absolute  and  unconditional  payment.  A 
promissory  note  must  be  payable  absolutely,  and  not  upon  any 
contingency,  as  to  time  or  event — 4  Denio,  159.  It  must  be  a 
fixed  period  of  time  or  some  event,  which  must  inentably  hap- 
pen. Therefore  a  written  promise  to  pay  a  certain  sum  of 
money  at  the  death  of  the  party  to  the  instrument,  or  at  a 
limited  time  after  the  death  of  such  party,  or  of  a  third  third 
person,  is  a  valid  promissory  note ;  because  it  must  inevitably, 
come  due  at  some  future  time. — Story  on  Prom,  Notes,  s,  27. 
But  a  written  promise  to  pay  money,  when  the  maker  or  the 
payee  shall  come  of  age,  will  not  be ;  for  he  may  not  live  to 
that  period. — Ibid,  *.  28.  A  promise  to  pay  "  when  certain  car- 
riages are  sold" — 6  Cowr.,  151 — or  "provided  the  ship  Mary 
arrives  free  from  capture  or  condemnation" — 15  Mass,,  387 — or 
"out  of  the  net  proceeds,  after  paying  costs  and  expenses  of 
ore  to  be  raised  and  sold  from  the  bed,  &c.," — 4  Denio,  169 — 
is  not  a  promissory  note ;  it  is  not  a  promise  to  pay  absolutely 
and  at  all  events.  In  the  latter  case,  as  well  as  the  first,  the 
objection  is,  that  the  fund  from  which  payment  is  to  be  made, 
might  never  be  realized.  Therefore,  where  the  fund  is  only 
referred  to  as  an  absolute  existing  fund,  as  the  consideration  of 
the  promise,  and  on  account  of  which  the  money  is  to  be 
paid,  the  instrument  will  be  a  valid  promissory  note.  Thus,  a 
note  promising  to  pay  A.  B.,  or  order,  a  sum  of  money,  "be- 
ing money  which  I  have  received  on  his  account,"  or  "which 
I  owe  him  for  freight,"  will  be  a  valid  promissory  note,  as  im- 
porting the  consideration  only,  for  which  it  is  given. — Story  on 
Prom.  Notes,  «.  26  ;  4  Hill,  263. 

It  must  be  for  the  paymei)^t  of  money  in  specie.     Therefore, 
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if  payable  "in  foreign  bills" — 6  Mass,,  182,  183— or  "in  Penn- 
sylvania or  New  York  paper  currency,  to  be  current  in  the 
State  of  New  York,"  or  "in  bills  of  country  banks,"  or  "in 
bank  bills  or  notes,"  or  "in  current  bank  notes,"  it  is  not  a 
good  promissory  note. — Story  on  From.  Notes,  s.  18.  The  au- 
thority of  the  cases  in  0  John^  120 ;  19  lUd,  144,  holding  tte 
contrary,  are  at  least  questionable. — Ibid,  «.  23  TFeikf.,  71.  So, 
it  must  not  only  be  for  the  payment  of  money,  but  of  that 
only. — 1  Cow.,  691. 

A  promissory  note  imports  a  consideration ;  none,  therefore, 
need  be  expressed. — 13  Wend.,  657.  The  sum  written  in  the  body 
of  the  note,  will  control,  if  there  be  a  variance  between  it  and  the 
sum  expressed  in  figures,  on  any  other  part  of  the  paper. — 5  Bing., 
N.  C,  26.  But  a  promissory  note  expressed  in  the  body  of  it  to  be 
for  ^three  hundred  dollars,"  and  in  figures  in  the  margin  "$300,"  is  a 
good  note  for  three  hundred  dollars,  if  the  maker,  when  he  signed 
it,  intended  "  thee  "  for  "  three ;"  and  whether  such  was  his  inten- 
tion is  a  question  for  the  jury. — 1  Gray,  496. 

Payee  vs.  Maker, — In  such  an  action,  the  plaintiff  must  produce 
the  note,  and  in  case  the  execution  of  it  is  denied  by  defendant's 
plea,  and  on  oath — ante,p,  114 — the  handwriting  of  the  defendant 
must  be  proved. 

When  the  note  is  in  the  possession  of  the  defendant,  the  plaintiff 
must  give  notice  to  him  to  produce  it  on  the  trial ;  upon  proof  of 
notice,  the  plaintiff,  after  proof  of  execution,  may  give  parol  evi- 
dence of  its  contents. — East,,  476. 

If  the  note  has  been  destroyed,  parol  evidence  of  its  contents 
may  be  given,  after  proof  of  its  actual  destruction — John,,  104 — 
unless  the  plaintiff  deliberately  and  voluntarily  destroyed  it. — 12 
Wend,,  173. 

If  the  note  has  been  lost,  and  was  not  negotiable,  or  if  negoti- 
able, was  not  endorsed  at  the  time  it  was  lost,  the  plaintiff  is  en- 
titled to  recover  upon  proof  of  the  note  and  its  loss. — John,,  104 ; 
3  Cow,,  303.  But  when  a  note  payable  to  bearer,  or  to  order,  and 
endorsed,  is  lost,  no  recovery  can  be  had  in  an  action  upon  it,  (or 
in  respect  of  it,)  except  a  bond  of  indemnity  is  executed  to  the 
adverse  party. — Post, 

The  loss  of  a  negotiable  bill,  given  on  account  of  a  debt,  is  at 
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common  law,  an  answer  to  an  action  for  the  debt  as  well  as  to  one 
on  the  bill.— 9  W.  H.  d:  G^  604. 

To  prove  the  loss  of  the  note,  any  person  acquainted  with  the 
facts,  even  the  party  himself  may  be  sworn. — 12  Wend^  179- 
When  the  loss  of  the  note  is  proved  by  a  disinterested  witness, 
^that  is  a  sufficient  compliance  with  the  rule  requiring  the  best 
evidence  which  the  nature  of  the  case  will  allow ;  and  it  is  not 
necessary  that  the  party  himself  should  be  sworn  as  to  the  loss  of 
the  note,  in  order  to  admit  secondary  evidence  of  its  contents. 
There  may  be  cases  in  which  it  would  be  proper  for  the  court  to 
require  the  party  himself  to  be  sworn  as  to  the  loss,  to  rebut  any 
presumption  which  might  arise  from  other  facts  in  the  case,  that 
the  party  was  seeking  to  substitute  inferior  for  primary  evidence, 
in  order  to  defraud. — 2  Barh^  545. 

Whenever  a  party  to  any  instrument  shall  have  been  permitted 
to  prove  by  his  own  oath,  the  loss  of  any  instrument,  in  order  to 
admit  other  proof  of  the  contents  thereof,  the  adverse  party  may 
also  be  examined  by  the  court  on  oath,  to  disprove  such  loss,  and 
to  account  for  such  instrument — C,  Z.,  Sec,  4324.  The  oath  to  be 
administered  to  such  a  party,  is  as  follows :  '*  You  shall  true  an- 
swers make  to  such  questions  as  shall  be  put  to  you  touching  the 
loss  or  destruction  of  any  paper  which  would  be  proper  evidence 
in  this  cause.*'  The  party  affirming  the  loss  of  the  note  cannot  be 
sworn  until  the  former  existence  of  the  note  has  been  established 
by  independent  evidence ;  and  when  proven,  his  testimony,  as  well 
as  that  of  the  opposite  party,  is,  in  general,  to  be  confined  to  the 
single  question  of  loss.  Although  the  adverse  party  may  be  ex- 
amined to  disprove  the  loss,  and  account  for  the  instrument,  yet  he 
cannot  under  color  of  this  right,  give  testimony  denying  directly  or 
indirectly  the  former  existence  of  the  instrument. — 1  Hill^  172. 
See  anUy  pp.  441,  442. 

Proof  of  the  destruction  of  the  instrument  does  not,  however, 
always  authorize  the  admission  of  secondary  evidence.  "  If  the 
destruction  was  accidental,  and  occurred  without  his  agency  or 
assent,  or  even  if  it  was  voluntary,  and  his  own  act^  but  yet  done 
under  a  mistake,  so  as  to  rebut  all  idea  of  contemplated  fraud,  in- 
ferior evidence  will  usually  be  allowed.  But  a  party  who,  under 
no  pretence  of  mistake  or  accident,  voluntarily  destroys  primary 
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evidence,  to  prevent  its  being  used  against  him,  or  to  create  an 
excuse  for  its  non-production,  to  injure  the  opposite  party,  or  for 
other  fraudulent  purposes,  thereby  excludes  himself  from  the  bene- 
fit of  inferior  evidence. — C,  <t  H.  notes,  1216 ;  see  9  Wheat ^  483, 
487;  5  Cow.,  368;  17  Wend^2Z8;  2  Ad.  <&  Ml^  628 ;  12  Wend,, 
173. 

In  any  suit  founded  on  any  negotiable  promissory  note  or  bill  of 
exchange,  or  in  which  such  note,  if  produced/ might  bo  allowed  as 
a  set-off  in  the  defence  of  any  suit,  if  it  appear  on  the  trial  that 
such  note  or  bill  was  lost  while  it  belonged  to  the  party  claiming 
the  amount  due  thereon,  parol  or  other  evidence  of  the  contents 
thereof  may  be  given  on  such  trial,  and  notwithstanding  such  bill 
or  note  was  negotiable,  such  party  shall  be  entitled  to  recover  the 
amount  due  thereon,  as  if  such  note  or  bill  had  been  produced. — 
C.  Z.,  Sec.  4325. 

But  to  entitle  a  party  to  such  recovery,  he  shall  execute  a  bond 
to  the  adverse  party,  in  a  penalty  at  least  double  the  amount  of 
such  note  or  bill,  with  two  sureties,  to  be  approved  by  the  court  in 
which  (be  trial  shall  be  had,  conditioned  to  indemnify  the  adverse 
party,  his  heirs  and  personal  representatives,  against  all  claims  by 
any  other  person  on  account  of  such  note  or  bill,  and  against  all 
costs  and  expenses  by  reason  of  such  claim. — /&.,  Sec.  p.  4326. 

Bond  of  Indemnity. 

Know  all  men  by  these  presents,  that  we  and 

are  held  and  firmly  bound  unto  in 

the  sum  of  [double  the  amount  of  the  note  at  least^  dollars,  to  be 
paid  to  the  said  or  to  his  attorney,  heirs,  executors 

or  administrators ;  to  which  payment  weW  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  the  day  of  1858. 

The  condition  of  this  obligation  is  such,  that  if  the  said 
shall  indemnify  and  save  harmless  the  said  his  heirs 

and  personal  representatives,  against  all  claims,  by  any  other  per- 
son, on  account  of  a  certain  promissory  negotiable  note,  executed 

by  to  for  [the  sum  as  near  as  may  be,] 

31 
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dated  [the  date  as  near  as  may  be,]  payable  [state  as  near  as  may 

be  how  and  when  payable,]  and  against  all  costs  and  expenses  by 

reason  of  any  such  claim,  then  this  obligation  to  be  void,  otherwise 

of  force. 

Signed,  sealed  and  delivered  in  the  1  [L.  S. 

presence  of  and  >•  "L.  S. 

the  sureties  approved  by  )  "L.  S. 

Justice  of  the  Peace. 

In  order  to  charge  the  endorser  of  a  negotiable  promissory  note, 

lost  before  due,  the  holder  must  tender  an  indemnity  both  to  him 

and  the  maker,  at  the  time  of  demand  and  notice. — 2  Hillj  482. 

See  1  Mick.,  428. 

The  statute  above  cited,  applies  only  to  tlie  remedy  at  law,  and 
docs  not  afifect  any  rights  or  liabilities  of  the  parties  arising  out  of 
the  proceedings  to  charge  the  endorsers  or  drawers.  It  is  necessary 
in  order  to  protect  the  endorser  and  maker,  in  paying  the  note  at 
the  time  demand  of  payment  is  made. — Ibid. 

The  name  of  the  party,  signed  by  himself  or  his  agent,  must  be 
proved,  if  the  execution  is  denied  under  oath, — Ante^p,  114.  As 
to  the  manner  of  proof. — Infra, 

If  the  note  be  attested  by  a  witness,  the  execution,  if  denied  on 
oath,  must  be  proved  by  him. — Infra, 

If  there  be  no  subscribing  witness,  proof  that  the  defendant  ad- 
mitted the  signature  to  be  his,  will  be  sufficient.-^  E9p,y  226.  But 
where  the  witness  stated  that  he  called  on  the  defendant  with  the 
alleged  note  in  his  pocket,  but  which  he  did  not  exhibit,  and  told 
him  he  had  a  note  for  that  amount  against  him,  given  to  the  plain- 
tiff, which  he  wanted  the  payment  of,  for  the  plaintiff,  to  which  the 
defendant  replied  tliat  he  had  given  such  a  note,  it  was  held  that 
the  proof  was  insufficient.  "  The  identity  of  the  note  to  which  the 
confession  of  the  defendant  related  is  not  proved ;  the  evidence 
does  not  tend  to  show  that  the  defendant  admitted  that  he  executed 
the  note  produced  on  the  trial.  Evidence  that  the  defendant  had 
executed  a  note  answering  the  description  of  the  note  produced, 
without  other  proof  of  identity,  is  not  sufficient  to  submit  to  a  jury 
to  pass  upon  the  question  whether  the  defendant  executed  the  note 
produced." — 16  John,^  201 ;  Denio,  132. 

If  the  note  was  executed  by  a  firm,  their  existence  and  signature 
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need  not  be  proved,  unless  the  execation  is  denied  under  oath. — 
Ante,pp,  113, 114. 

When  the  note  is  payable  to  a  firm,  the  same  proof  of  its  ex- 
istence is  required.  In  such  cases,  strict  proof  is  required  that  the 
firm  consists  of  the  plaintiffs  on  the  record. — 6  Wend.,  476.  Antej 
2>p.  113, 114. 

The  note  must  correspond  with  the  description  of  it  in  the  dec- 
laration ;  but  it  may  be  amended. — Ante,  p.  209. 

It  is  usual  to  add  the  common  counts  to  the  count  on  the  note, 
to  avoid  a  failure  in  supporting  by  proof  the  count  on  the  note. 

A  note,  in  an  action  by  the  payee  against  the  maker,  is  evidence 
of  money  paid,  money  lent,  money  had  and  received,  and  account 
stated.  This,  however,  applies  only  to  the  principals ;  a  person 
who  becomes  a  party  to  a  note,  as  a  mere  surety,  is  not  liable  un- 
der the  common  counts — 3  J.  B.  Moore,  79 — ^if  it  appear  on  the 
face  of  the  note  that  he  is  surety  only. — 1  Denio,  105.  Where  a 
note  is  properly  given  in  evidence  under  the  money  counts,  the 
defendant  cannot  defeat  the  action  by  showing  that  it  was  not  in 
fSftct  given  for  money  as  the  consideration. — 8  Cow.,  77  ;  16  Wend^ 
659. 

The  plaintiff  may,  in  most  cases,  recover  the  principal  sum  due, 
and  the  interest  thereon.  The  interest  will  be  calculated  from  the 
time  specified  in  the  note.  A  note  payable  on  demand  not  express- 
ing on  interest,  carries  no  interest  until  a  demand  is  made  by  suit 
or  otherwise. — 6  Cow^  587, 

In  some  cases,  in  actions  upon  contract,  interest  must  be  al- 
lowed ;  and  in  some  cases  may  be,  in  actions  for  wrongs. 

The  interest  of  money  is  at  tlie  rate  of  7  per  cent.,  unless  other- 
wise stipulated  in  vyriting,  when  it  may  not  exceed  ten  per  cent. 
In  actions  against  banks,  on  their  bills,'  the  plaintiff  may,  in  some 
cases,  recover  at  the  rate  of  ten  per  cent.,  from  the  time  of  refusal 
to  pay. — C.  Z.,  See,  4837. 

Interest  is  allowed  upon  all  judgments  for  the  recover}''  of  any 
sum  of  money,  and  collected  on  execution  at  the  rate  of  seven  per 
cent ;  but  when  judgment  is  rendered  on  any  written  instrument, 
having  a  different  rate,  the  interest  shall  be  computed  at  the  rate 
specified  in  such  instrument,  not  exceeding  ten  per  cent. — O,  L.,  Sec. 
1317.     Interest  is  to  be  computed  and  collected  from  the  time  of 


476  A88C1IPSIT — PROMISSORY   K0T88. 

entiy  of  the  judgment. — Ih^  See,  4451.  So  on  all  contracts  from 
the  time  when  the  principal  ought  to  be  paid. — 7  Wend^y  106 ;  20 
Ibid  J  51.  In  a  case  in  3  Cow.,  486,  Savage j  C.  i/".,  said  :  **From 
an  examination  of  the  cases,  it  seems  that  interest  is  allowed — 
firsts  upon  a  special  agreement ;  second,  upon  an  implied  promise 
to  pay  it,  and  this  may  arise  from  usage  between  the  parties  or 
usage  or  a  particular  trade ;  thirds  where  money  is  withheld 
against  the  will  of  the  owner ;  fourth,  by  way  of  punishment  for 
any  illegal  conversion  or  use  of  another's  property ;  ffth,  upon 
advances  of  cash. 

A  merchant  whose  uniform  custom  it  is,  after  a  certain  period, 
to  charge  interest  upon  articles  sold,  may  charge  interest  accord- 
ingly, to  those  who  are  in  the  habit  of  dealing  with  him,  as  they 
are  presumed  U>  have  a  knowledge  of  such  custom.—- 4  Wend,,  383 ; 
9ee  lb,,  501.  So  after  an  account  rendered  and  not  objected  to 
within  a  reasonable  time,  (^  after  a  demand  of  payment — See  5 
Cow,,  58  ?• 

When  a  credit  is  given  for  a  specified  or  for  an  indefinite  time, 
without  express  agreement  as  to  interest,  interest  is  not  allowable 
in  the  first  case  until  the  time  of  credit  has  expired,  and  in  the 
other,  until  a  demand  of  payment. — tJ  Mich,,  560. 

^Indorsee  vs.  Maker. — In  an  action  against  the  maker,  the  exe- 
cution of  the  note  by  the  maker,  under  oath,  if  denied,  and  the 
endorsement  by  the  endorser,  must  be  proved. — See  ante,  p.  113. 
The  only  additional  proof  in  this  action  to  what  is  required  when 
the  suit  is  brought  l)y  the  payee  against  the  maker,  is  the  endorse- 
ment. The  endorser  is  a  competent  witness  to  prove  his  endorse- 
ment.— 2  Stark,,  334.  But  an  admission  by  the  endorser  himself 
of  his  endorsement,  is  not  sufficient. — 1  Stark,,  326.  A  party  to 
an  instrument  is  not  for  that  cause  only,  an  incompetent  witness  to 

prove  facts  which  would  rend»  it  void, — 2  Doug,,  (Mick.)  Rep^ 
230. 

Endorsee  vs.  Endorser. — The  plaintiff  must  prove  the  endoree- 
ment  of  the  defendant,  if  denied  under  oath. — See  ante,  p.  113. 
The  handwriting  of  the  maker,  and  of  all  endorsements  prior  to  the 
defendant'^  is  admitted  by  his  endorsement. — 7  John,,  361 ;  JTo/Z'j 
N,  P.  €.,  650;  2  Camp,,  182.  But,  if  a  subsequent  endorsement 
be  stated,  it  must  be  proved. — 1  Stark,,  326.    But  see  ante,  p,  113. 
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If  no  particular  time  is  fixed  for  the  payment  of  a  note,  as,  if 
payable  on  demand,  it  should  be  presented  for  payment  in  a 
reasonable  time.  What  is  a  reasonable  time,  is  a  question  of 
law,  and  depends  on  the  facts  of  each  particular  case,  and  may 
vary  according  to  the  circumstances  and  situation  of  the  parties 
—7  John^  70  ;  1  Cow^  397  ;  10  Wend^  304  ;  3  Ibid,  76.  But 
when  a  note  is  payable  at  a  particular  time,  payment  is  de» 
mandable  only  when  that  time  has  expired,  and  not  before. — 
Story  on  Bills,  s,  324.  In  the  computation  of  time  upon  notes, 
a  month  is  a  calendar  month. — 15  John^  120.  A  note  dated  on 
the  first  day  of  January,  payable  ten  days  after  date,  would, 
without  days  of  grace,  become  due  on  the  eleventh  day  of  the 
month — Story  on  Bills,  s,  829 — if  dated  on  the  tenth  day,  paya- 
ble in  one  month,  without  days  of  grace,  it  would  be  payable 
on  the  eleventh  of  February. — Ibid,  s,  330.  To  this  time  is  to 
be  added,  except  where  the  note  is  payable  on  demand,  and 
also  when  there  is  not  an  express  stipulation  to  the  contrary,  in 
the  note,  three  days,  called  days  of  grace.  On  all  bills  of  ex- 
change payable  at  sight,  or  at  a  future  day  certain  within  this 
state,  and  on  all  negotiable  promissory  notes,  orders  and  drafts 
payable  at  a  future  day  ceijain,  within  this  state,  in  which  there 
is  not  an  express  stipulation  to  the  contrary,  grace  shall  be  al- 
lowed, except  as  provided  in  the  following  section,  in  like  man- 
ner as  it  is  allowed  by  the  custom  of  merchants,  on  foreign  bills 
of  exchange,  payable  at  the  expiration  of  a  certain  period  after 
date  or  sight. — C.  L^  See.  1264.  The  provisions  of  the  last 
preceding  section  shall  not  extend  to  any  bill  of  exchange,  note 
or  draft  payable  on  demand. — 7J.,  Sec.  1266.  With  the  addition 
of  three  days,  the  note  dated  the  first  day  of  January,  would  be 
payable  on  the  fourth  day  of  January.  In  the  computation  of 
these  days,  Sunday,  unless  it  should  be  the  last  day,  is  included ; 
but  when  the  third  day  comes  on  Sunday,  the  note  becomes  due 
on  the  preceding  day,  that  is,  on  Saturday. — Story  on  Bills,  s. 
337,  338.  The  same  rule  would  apply  in  case  the  last  day  of 
grace  occur  on  the  fourth  of  July. — 2  Hill,  687.  If  two  holi- 
days should  succeed  each,  as  Sunday  on  the  second  day  of 
grace,  and  the  fourth  of  July  on  the  third,  the  note  would  be 
payable  on  the  preceding  Saturday. — Story  on  Bills, «.  338.    The 
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maker  has  the  whole  of  the  last  day  of  grace  in  which  to  make 
payment;  and  an  action  cannot  be  brought  against  him  on  that 
day.— 3  Wend^  llO. 

As  to  the  time  of  day  when  demand  of  payment  shall  be 
made,  it  must  be  a  reasonable  time  before  the  expiration  of  the 
day  when  the  note  falls  due.  If  the  note  is  payable  at  a  bank, 
it  should  be  presented  at  the  bank  during  the  hours  to  which 
its  business  transactions  are  limited  by  the  usage  of  the  bank. 
If  a  note  is  payable  generally,  and  without  any  designation  of 
place,  it  may  be  presented  at  the  usual  place  of  business,  or 
counting  house,  or  dwelling  house,  of  the  maker.  If  presented 
at  his  place  of  business  or  counting  house,  it  must  be  within 
the  hours  during  which  such  place  of  business  or  counting 
house  is  usually  kept  open  according  to  the  custom  or  usage  of 
the  town  or  city ;  or  if  there  be  no  such  custom  or  usage, 
then,  within  the  reasonable  hours  for  transacting  business  there, 
by  the  maker.  If  presented  at  the  dwelling  house  or  domicil, 
of  the  maker,  then  it  must  be  within  such  reasonable  hours,  as 
that  the  family  are  up,  and  the  maker  may  be  presumed  to  be 
ready  to  transact  business  there. — Story  on  Prom.  Notes^  s.  226. 
The  general  rule  is,  that  the  presentment  for  payment  may  be 
made  to  the  maker  personally,  or  at  his  dwelling  house,  or 
other  place  of  abode,  or  at  his  counting  house,  or  place  of 
business.  A  presentment  in  either  of  these  modes,  will  be  suffi- 
cient.— Ibid  J  8.  236. 

The  presentment  should,  in  general,  be  made  by  the  holder 
of  the  note,  or  some  agent  competent  to  give  a  legal  receipt 
for  the  money. — 1  Bsp,  Rep^  115;  18  John^  230.  A  demand 
of  payment,  by  an  agent  having  any  parol  authority  as  a  notary, 
or  the  mere  possession  of  the  paper  is  sufficient ;  and  such  agent 
is  competent  to  crivo  notice  of  non-payment — 18  cToAn.,  230;  1 
Pick.^  401.  Any  person  who,  by  accident  or  otherwise,  happens 
to  be  the  holder  at  the  time  a  bill  or  note  becomes  due,  may 
and  ought  to  demand  payment,  and  give  notice  of  the  non- 
payment, although  not  beneficially  interested,  and  though  liable 
to  pay  over  the  proceeds  on  demand  to  the  person  legally 
entitled. — 9  B.  <fc  C,  764  ;  Moo.  dh  Jf.,  877.  The  notice  given 
by  any  party  to  the  note,  subsequent  to  the  party  on  whom  it 
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is  served,  is  deemed  the .  notice,  and  inures  to  the  benefit  of  every 
party  to  the  note,  subsequent  to  the  party  served,  whether  prior 
or  subsequent  to  the  party  giving  notice. — 1  Stark,,  34. 

In  case  the  note  is  not  payable  at  any  particular  place,  pay- 
ment must  be  demanded  of  the  maker  personally,  or  at  his 
dwelling  house,  or  other  place  of  abode,  or  at  his  counting 
house,  or  place  of  business. — Story  on  Prom.  Notes,  236 ;  IBJohn^ 
316;  19  Ihidy  391.     To  this  rule  there  are  several  exceptions: 

1.  Where  the  maker  absconds  before  the  maturity  of  the 
note,  and  cannot  be  found.^-4  Mass.,  46;  6  Ibid,  449  ;  12  Ibid, 
86,  88. 

2.  Where  the  maker  is  a  seaman  on  a  voyage,  and  not  hav- 
ing a  domicil  in  the  state. — Chit,  on  Bills,  364,  n.  1. 

3.  Where  the  maker  has  no  known  residence  or  place  within 
the  state,  at  which  the  note  can  be  presented  for  payment — 
Story  on  From.  Notes,  237 ;  14  John.,  114. 

4.  Where  the  maker,  before  the  note  is  payable,  removes 
from  the  state,  and  takes  up  his  residence  in  some  other  state 
or  country. — 14  John.,  114  ;  9  Wheat.,  698.  But  if  the  maker, 
at  the  time  the  note  was  given,  has  a  known  residence  in 
another  state,  payment  must  be  demanded  there,  the  same  as 
if  his  residence  was  in  this  state. — 3  Denio,  146 ;    1  Barb.,  168. 

If  a  note  is  made  by  two  or  more  persons,  not  partners,  a 
demand  of  payment  must  be  made  of  each,  or  the  endorser 
will  not  be  holden. — 6  Hill,  232.  If  the  maker  be  dead,  it 
must  be  made  upon  the  executor  or  administrator,  if  any  has 
been  appointed,  and  his  place  of  residence  is  known,  or  can, 
upon  reasonable  inquiries,  be  ascertained;  but  if  there  be  no 
executor  or  administrator,  then  at  the  house  of  the  deceased. 
On  a  note  by  partners,  the  demand  must  be  at  their  place  of 
business,  or  at  the  dwelling  house  of  either.  If  one  be  dead, 
of  the  survivors. — Story  on  Bills,  362. 

When  a  note  is  payable  at  a  particular  place,  it  must  be 
presented  for  payment  at  such  place,  or  the  endorser  will  be 
discharged  from  all  liability. — Story  on  Prom.  Notes,  s.  227. 

If,  before  a  note  becomes  due,  the  endorser,  by  an  agreement 
to  that  effect,  waive  a  presentment  of  the  note  for  payment  and 
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notice  of  non-payment,  neither  are  necessary. — 3  Demo^  16 ;  11 
Wend^  629. 

In  1  Douff^  296,  the  notice  was  in  the  following  words : 

^^  Take  notice,  that  a  note  drawn  by  Cornelius  Roosevelt,  to  the 
order  of  Daniel  S.  Mercier,  for  $466  62,  dated  Sept.  7, 1837,  at  six 
months  after  date,  this  day  due,  endorsed  by  said  Daniel  S.  Mercier, 
and  afterwards  by  yon,  has  been  protested  for  non-payment,  at  the 
request  of  the  Bank  of  Pontiac,  and  the  holders  look  to  you  for 
payment  of  the  same." 

It  was  adjudged  insufficient,  because  it  did  not  ^  assert  the  fiict 
that  the  note  was  presented  at  the  proper  time  and  place  for  pay- 
ment, and  payment  not  obtained." — Acc^  4  Mich^  391. 

When  the  notice,  which  was  without  date,  stated  that  the  note 
had  been  "  this  day  presented  for  payment,"  it  was  held  insufficient. 
— 4  DeniOj  163.  So  where  the  notice  stated  that  the  demand  was 
made  on  the  fourth  of  July,  though  made  on  the  proper  day. — 2 
mil,  687. 

It  must  describe  the  note  correctly,  and  must  be  directed  on  its 
face  to  the  endorser;  it  is  not  sufficient  to  have  it  directed  correctly 
on  the  outside. — 23  Wend.,  629.  Upon  some,  if  not  all,  the  pre- 
ceding questions,  directly  contrary  decisions  have  been  made. 

When  the  parties  reside  in  the  same  village,  service  of  notice 
cannot  be  made  through  the  post  office.— 4  Hill,  129;  Ibid,,  236. 
And  the  deposit  of  a  notice  of  protest,  as  a  drop  letter  (not  for  the 
purpose  of  transmission  by  mail),  in  the  post  office,  or  town,  ad- 
joining to,  and  in  the  immediate  neighborhood  of  the  endorser's 
residence,  is  not  sufficient. — 4  Mich.,  391. 

The  notice  must  be  received  or  by  due  course  of  mail  might  have 
been,  before  the  conmiencement  of  the  suit — 6  Ad,  it  Ell,,  X,  S,, 
498. 

Guarantee  of  Payment  of  Note, — Questions  frequently  arise  as 
to  what  is,  and  the  effect  o^  a  guarantee  of  payment  of  a  note. 

The  Supreme  Court  of  this  State,  in  1  Mich,,  427,  held  that  a 
guarantee  of  a  note,  in  the  words,  "  I  guaranty.  John  Watson," 
endorsed  on  the  back  of  a  note,  at  the  time  of  making  it,  made  the 
guarantor  a  joint  promissor  with  the  maker  of  the  not«,  and  liable 
as  such,  to  the  bearer  of  the  note.  This  case  was  subsequently 
overruled,  the  court  holding  that  the  negotiability  of  this  descrip- 
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.tion  of  guaranty  could  not  be  sustained,  either  on  the  ground  of 
the  guarantor  being  a  joint  maker  or  otherwise. — 3  Mick,j  188. 
In  6  DeniOj  484,  the  court  decided  thataa  guaranty  of  the  payment 
of  a  note,  endorsed  on  it,  though  given  at  the  time  the  note  was 
made,  was  not  of  itself  a  promissory  note,  but  ''  a  special  promise 
to  answer  for  the  debt,  de&ult,  or  miscarriage  of  another  person." 

Where  the  guarantee  was  in  the  words,  ^^I  guarantee  the 
payment  of  the  within,"  the  court  said :  ''the  undertaking  of  the 
defendant  was  not  conditioned,  like  that  of  an  endorser,  nor  was  it 
upon  any  condition  whatever.  It  was  an  absolute  agreement  that 
the  note  should  bo  paid  by  the  maker  at  maturity.  When  the 
maker  fEuled  to  pay,  the  defendant's  contract  was  broken,  and  the 
plaintiff  had  a  complete  right  of  action.  It  was  no  part  of  the 
agreement  that  the  plaintiff  should  give  notice  of  the  non-payment, 
nor  that  he  should  sue  the  maker,  or  use  any  diligence  to  get  the 
money.  With  us  proceedings  against  the  maker  are  only  necessary 
when  there  is  a  guaranty  of  collection.  The  point  was  decided 
long  ago — ^that  a  guaranty  of  payment^  like  the  one  in  question,  is 
not  conditional,  but  an  absolute  undertaking  that  the  maker  will 
pay  the  note  when  due."  ''It  is  a  general  rule  that  where  one 
guarantees  the  note  of  another,  though  on  condition,  his  liability 
is  commensurate  with  that  of  his  principal,  and  he  is  no  more 
entitled  to  notice  of  the  default  than  the  holder." — 2  Coms^  227, 
228  ;  see  20  John.,  366;  13  Verm.,  93. 

Sureties, — Questions  as  to  the  liability  of  sureties  of  notes,  and 
when  they  are  discharged  frequently  occur,  and  these  subjects  will 
now  be  noticed. 

Mere  delay  of  a  holder  of  a  note  to  call  on  the  principal  debtor 
for  payment  will  not  discharge  the  surety. — 2  Johns,  Ch,  Rep,,  664 ; 
17  John,,  884.  But  if  the  holder  of  a  note,  who  is  requested  by 
the  surety  to  proceed  without  delay,  and  collect  the  money  of  the 
principal  who  is  then  solvent,  neglects  to  proceed  against  the 
principal,  who  afterwards  becomes  insolvent,  the  surety  will  be 
discharged. — 13  John,,  174. 

If  the  creditor,  by  express  agreement  with  the  principal,  waives 
the  terms  of  the  contract,  by  enlarging  the  time  of  performance, 
without  the  assent  of  the  surety,  the  latter  is  discharged. — 2  John, 
Ch,  Rep,,  664.     "  If  the  creditor,  by  agreement  with  the  principal 
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debtor,  without  the  surety's  consent,  has  disabled  himself  from 
suing,  when  he  would  otherwise  have  been  entitled  to  sue,  under 
the  original  contract,  or  has  deprived  the  surety  on  his  paying  the 
debt,  from  having  immediate  recourse  to  his  principal,  the  contract 
is  varied  to  his  prejudice,  and  he  is  consequently  discharged.^' — S. 
(7.  But  a  promise  to  indulge  the  principal,  unsupported  by  a  suffi- 
cient consideration,  would  not  be  a  defence  to  the  surety,  although 
actually  carried  into  execution  by  the  creditor. — 21  Pick^  486. 
The  promise  in  such  a  case,  would  not  preclude  the  holder  of  the 
note  from  suing  the  principal  debtor,  if  he  should  be  required  so 
to  do  by  the  surety. 

A  surety  will  be  discharged  if  the  holder  of  the  note  surrender 
a  collateral  security  for  the  debt  ^  It  is  a  well  settled  principle 
of  equity,  that  a  creditor  who  has  the  personal  contract  of  his 
debtor,  with  a  surety,  and  has  also  or  takes  afterwards,  property  from 
the*  principal  as  a  pledge  or  security  for  his  debt,  is  to  hold  the 
property  fairly  and  impartially  for  the  benefit  of  the  surety,  as 
well  as  himself;  and  if  he  parts  with  it  without  the  knowledge  or 
against  the  will  of  the  surety,  he  shall  lose  his  claim  against  the 
surety  to  the  amount  of  the  property  so  surrendered." — 8  Fick^  122. 

The  neglect  of  the  creditor  to  record  the  bill  of  sale  of  a  vessel 
given  him  as  security  by  the  principal,  in  consequence  of  which  she 
was  taken  possession  of  by  a  subsequent  purchaser,  was  held  to 
have  discharged  the  surety  to  the  fiill  extent  of  her  value. — 2 
Simons,  457.  A  withdrawal  by  the  creditor  of  an  execution  levied 
on  the  goods  of  the  principal,  under  a  judgment  obtained  on  a 
warrant  of  attorney  given  by  the  latter,  would  discharge  the  surety 
whether  he  knew  of  the  existence  of  the  warrant  and  judgment  or 
not. — 2  Swanston,  193  ;  13  Ohio,  84.  But  it  seems  that  a  direc- 
tion to  the  sheriff  not  to  proceed  with  an  execution  before  actual 
levy,  will  not  operate  as  a  discharge  of  the  surety,  even  when  it 
has  resulted  in  the  loss  of  all  means  of  collecting  the  debt  from  the 
principal. — lb. ;  3  Wkeat^  620. 

The  mere  delay  of  a  creditor  in  enforcing  the  collection  of  a 
bond  and  judgment,  which  had  been  transferred  to  him  as  coUat-  • 
eral  security  for  a  debt,  was  held  to  discharge  the  estate  of  the 
debtor,  for  all  that  the  creditor  might  have  received,  but  for  his 
wilful  default— 1  Coze,  63  ;  1  Sim.  <&  Stu.,  681 ;  6  Hill,  466. 
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A  declaration  by  the  holder  of  a  promiasory  note, 
look  solely  to  the  principal  for  payment,  in  conseqner    i 
the  surety  omits  to  obtain  security  for  his  indemni 
defence  to  an  action  on  the  note  against  him. — 21  Pic    , 

It  is  a  good  defence  to  an  action  of  debt  on  a  judgi    i 
the  survivor  of  two  judgment  debtors,  to  show  that  tl 
was  surety  for  the  other  debtor,  in  the  original  obligati    ; 
the  judgment  was  obtained ;  and  that  he  gave  up  a  se< 
he  held  for  the  debt,  on  being  told  by  the  plaintiff  thf 
ment  was  paid.     Such  a  defence  is  good  even  where  t  : 
actual  fraud  or  intention  to  deceive  on  the  part  of  t   ; 
—dMet^6U. 

Common  Counts, 

The  common  counts  in  assumpsit  are  frequently  su£  ; 
out  any  special  count ;  and  even  where  the  declaratior  i 
special  count,  it  is  generally  advisable  to  insert  one  or  i 
common  counts.    The  plaintiff  is  at  liberty  to  insert  in 
tion  as  many  counts  as  he  shall  think  advisable,  so  as    : 
pared  for  any  complexion  which  the  case  may  assume  <  i 
Though  as  a  general  rule,  when  there  is  an  express  c 
plaintiff  cannot  resort  to  an  implied  one,  yet  he  ma 
cases,  recover  on  the  common  count,  though  there  w£  < 
agreement 

As  the  common  counts  are  so  often  employed  in  p  ' 
particular  applicability  of  each  will  be  briefly  considcre  I 

1.  Goods  bargained  and  sold. 

2.  Goods  sold  and  delivered. 

3.  Work  and  labor. 

4.  Money  lent, 

5.  Money  paid. 

6.  Money  received. 
1.  Account  stated. 

1.  Goods  Bargained  and  Sold. 

This  count  can  be  adapted  only  in  cases  where  the  propi 
goods  wholly  rests  in  the  defendant,  so  that  he  may  main  I 
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for  them  against  any  person  but  the  plaintiff,  and  against  the  plain- 
tiflF,  were  it  not  for  his  lien  upon  them  for  the  price. — Arch,  db  N'. 
P^  306. 

It  can  only  be  maintained  where  the  property  in  the  goods  has 
passed  from  the  plaintiff  to  the  defendant.— 10  Bing^  512.  Unless 
the  property  has  passed,  the  plaintiff  must  bring  an  action  upon 
the  agreement  to  purchase,  for  not  accepting  the  goods  and  paying 
for  them.  The  contract  must  be  for  a  specific  article  or  articles, 
a  specific  price  must  be  agreed  upon,  and  everything  must  be  done, 
such  as  weighing  or  measuring,  or  the  like,  which  is  necessary  to 
the  specific  appropriation  of  the  goods  to  the  defendant. — 5  B.  A 
C,  857 ;  2  Hill^  137.  It  must  also  appear  that  the  defendant 
assented  to  take  the  articles.  The  property  must  be  changed 
to  make  the  action  maintainable. — 5  B,  A  C^  277.  ^  I  think  it 
will  not  lie  for  goods  bargained  and  sold,  because  there  was  no 
specific  appropriation  of  the  machines  assented  to  by  the  purchaser, 
and  the  property  in  the  goods,  therefore,  remained  in  the  maker." 
"  There  could  not  be  any  sale  in  this  case,  unless  there  was  an 
assent  by  the  defendants  to  take  the  articles.'' — Ih.  "The  articles 
must  be  complete,  ready  for  delivery,  when  the  assent  is  given." — 
8  Hill,  141. 

By  the  common  law,  when  the  terms  of  sale  are  agreed  on,  and  the 
bargain  is  struck,  and  everything  that  the  seller  has  to  do  with  the 
goods  is  complete,  the  contract  of  sale  becomes  absolute  as  between 
the  parties,  without  actual  payment  or  delivery,  and  the  property  and 
the  risk  of  accident  to  the  goods  rests  in  the  buyer.  He  is  entitled 
to  the  goods  on  payment  or  tender  of  the  price. — 4  Barh^  564. 
When  the  price  is  fifty  dollars  or  upwards,  the  statute  governs  and 
the  contract  is  not  binding,  unless  in  writing,  or  the  purchaser  shaU 
accept  and  receive  part  of  the  goods  sold,  or  shall  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  payment. — Ante,  p.  466. 

The  acceptance  and  receipt  of  goods,  within  this  section,  are  not 
such  an  acceptance  and  receipt  as  will  preclude  the  purchaser  from 
questioning  the  quantity  or  quality  of  the  goods,  or  in  any  way 
disputing  the  fact  of  the  performance  of  the  contract  by  the  ven- 
dor. The  effect  of  such  statutory  acceptance  and  receipt  is  merely 
to  dispense  with  the  necessity  of  a  written  memorandum  of  the 
contract.— 15  Ad,  d  Ell^  N.  S^  428. 
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*' Afi  part  payment,  however  minute  the  sum  may  be,  is  sufficient, 
so  part  delivery,  however  minute  the  portion  may  be,  is  sufficient." 
—lb. 

"  Notwithstanding  the  importance  of  having  a  written  memoran- 
dum of  the  bargain,  the  Legislature  appear  to  have  been  willing 
that  this  should  be  dispensed  with,  when  by  mutual  consent  there 
has  been  part  performance.     Hence  the  payment  of  any  sum  in 
earnest,  to  bind  the  bargain,  or  in  part  payment,  is  sufficient.    The 
same  effect  is  given  to  the  corresponding  act  by  the  vendor,  of 
delivering  part  of  the  goods  sold  to  the  buyer,  if  the  buyer  shall 
accept  such  part,  and  actually  receive  the  same.    As  part  payment, 
however  minute  the  portion  may  be,  is  sufficient,  so  part  delivery, 
however  minute  the  portion  may  be,  is  sufficient.     This  shows 
conclusively  that  the  condition  imposed  was  not  the  complete  ful- 
filment of  the  contract  to  the  satis&ction  of  the  buyer.     In  truth, 
the  effect  of  fulfilling  the  condition  is  merely  to  waive  written  evi- 
dence of  the  contract,  and  to  allow  the  contract  to  be  established 
by  parol  as  before  the  statute  of  frauds  passed.    The*  question  may 
then  arise,  whether  it  has  been  performed  either  on  the  one  side  or 
the  other,    llie  acceptance  is  to  be  something  which  is  to  precede 
or,  at  any  rate,  to  be  cotemporaneous  with  the  actual  receipt  of  the 
goods,  and  is  not  to  be  a  subsequent  act  after  the  goods  have  been 
actually  received,  weighed,  measured,  or  examined,  as  the  act  ot 
Parliament  expressly  makes  the  acceptance  and  actual  receipt  ot 
any  part  of  the  goods  sold  sufficient,  it  must  be  open  to  the  buyer 
to  object  at  all  events  to  the  quantity  and  quality  of  the  residue ; 
and,  even  where  there  is  a  sale  by  sample,  that  the  residue  offered 
does  not  correspond  with  the  sample.    We  are,  therefore,  of  opin- 
ion that,  whether  or  not  a  delivery  of  the  goods  sold  to  a  carrier  or 
any  agent  of  the  buyer  is  sufficient,  still  there  may  be  an  acceptance 
and  receipt  within  the  meaning  of  the  act,  without  the  buyer 
having  examined  the  goods,  or  done  anything  to  preclude  him 
from  contending  that  they  do  not  correspond  with  the  contract. 
The  acceptance  to  let  in  parol  evidence  of  the  contract,  appears  to 
us  to  be  a  different  acceptance  from  that  which  affords  conclusive 
evidence  of  the  contract  having  been  fulfilled. — Per  Campbell,  Ch, 

J.,  lb. 
In  the  case  of  Meredith  vs.  Jifeigh  and  othere — 2  ML  <t  Black, 
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364 — the  question  as  to  what  is  a  delivery  and  acceptance  within 
the  statute  was  the  only  one  in  controversy.  Goods  of  the  value  of 
£10  were  verbally  ordered  to  be  shipped,  consigned  to  the  Ander- 
ton  Carrying  Company  at  Liverpool.  The  Company  were  carriers 
by  inland  navigation  to  the  re^dence  of  the  vendee.  The  goods 
were  shipped  on  board  the  Marietta^  a  vessel  selected  by  the 
vendor ;  a  bill  of  lading  was  signed,  making  the  goods  deliverable 
to  the  Anderton  Company  at  Liverpool,  and  was  forwarded  to  them ; 
of  all  which  the  vendee  had  notice,  and  still  had  said  nothing. 
Then  the  goods  perished  at  sea  on  their  voyage  to  Liverpool,  and 
the  vendee  refused  to  have  anything  to  do  with  them.  The  above 
facts  being  proved  in  an  action  for  goods  sold  and  delivered,  leave 
was  reserved  to  enter  a  verdict  for  plaintiff,  if  these  facts  were 
evidence  on  which  the  jury  would  have  been  justified  in  finding 
an  acceptance  and  receipt  within  the  statute. — Lord  Campbell^  C7. 
J. — I  am  of  opinion  that  there  was  no  evidence  on  which  the  jury 
would  have  been  justified  in  finding  that  any  part  of  the  goods  in 
this  case  were  accepted  and  actually  received.  The  first  consid- 
eration is,  whether,  where  no  ship  is  named  by  the  vendee,  but  the 
goods  are  ordered  to  be  sent  by  sea,  the  mere  delivery  on  board  a 
ship  un-named  by  the  vendee,  and  the  signing,  by  a  master  of 
that  ship,  of  a  bill  of  lading  to  carry  the  goods  for  the  vendee,  is  a 
sufScient  acceptance  and  receipt,  I  think  it  is  not ;  and  that  the 
case  of  Hartvs.  Satiley — 3  Camp^  628 — ^must  be  considered  over- 
ruled, and  not  law.  That  being  so,  the  mere  shipment  on  board 
the  sloop  Marietta^  and  the  signing  of  the  bill  of  lading^by  which 
the  goods  were,  pursuant  to  the  verbal  orders  of  the  defendants,  made 
deliverable  to  the  Anderton  Carrying  Company,  are  not  enough  to 
satisfy  the  statute.  What  are  then  the  other  circurcumstances  ? 
That  the  bill  of  lading  was  forwarded  to  the  Anderton  Carrying 
Company,  and  received  and  kept  by  them.  That  cotdd  be  no 
evidence  of  an  acceptance  and  receipt  by  the  defendants ;  for  the 
Anderton  Carrying  Company  were  mere  carriers,  having  no  authori- 
ty to  accept  and  receive  the  goods.  But  on  a  day,  which  I  think 
we  must  for  the  purposes  of  this  rule,  take  to  be  the  25th  of  April, 
the  defendants  had  notice  of  the  shipment,  and  that  a  bill  of  lading 
had  been  forwarded  to  the  Anderton  Carrying  Company ;  and  they 
did  nothing  till  they  heard  of  the  loss  of  the  vessel,  on,  as  we  must 
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take  it,  the  Sth  of  May.  And  the  question  comes  to  be  :  T»  the  si- 
lence and  Dou-feasBnce  of  the  defeodants,  from  25th  of  April  to  Sth 
of  May,  enough  to  prove  that  the  defendants  had  coQBtituted  the 
captain  of  the  Marietta  their  agent  to  accept  and  receive  their 
goods,  though  he  was  not  so  before  1  I  think  it  is  not  enough ; 
for,  as  my  brother  Coleridge  briefly  remarks,  what  were  they  called 
upon  to  say  or  do )  Their  inaction  did  not  caose  the  others  to 
alter  their  position  at  all.  There  are  no  other  points  in  the  case. 
I  think  our  decision  is  in  conformity  with  all  the  cases  except  Hart 
w.  Satttey,  which  I  consider  not  law.  In  Bushel  vi.  Wheeler — 16 
Q.  B^  442,  note — the  vendue  ordered  the  goods  to  be  tent  by  a  par- 
ticular ship,  and  tliey  were  so  sent,  and  left  lying  in  the  warehouse 
of  the  owner  of  that  ship  for  five  months,  with  the  vendee's  knowl- 
edge. That  was  evidence  that  the  vendee  had  constituted  the 
owner  of  the  ship,  who  had  been  agent  to  carry,  his  agent  to  keep 
the  goods ;  and  if  he  had  done  so,  he  had  received  them  himself 
So  in  Mort<m  v».  Tibbetl—15  Q.  B^  428 — the  vendee  resold  the 
goods,  and  altered  the  destination  of  the  goods  in  the  carrier's 
hand ;  and  that  also  was  held  evidence  of  a  receipt.  Farina  vt. 
Home — 16  M.J:  W^  1J9 — is  an  authority  directly  against  the 
plaintiff.  I  am,  therefore,  of  opinion  that  this  mle  must  be  dis- 
charged.— See  6  Wen^  397. 

In  Farina  vi,  Hmne,  above  cited,  goods  were  shipped  by  the 
plaintiff  &om  abroad  to  England,  on  the  verbal  order  of  the  de- 
fendant, at  a  price  exceeding  £\(i.  They  were  sent  to  a  shipping 
agent  of  the  plaintiff  in  London,  who  received  them  and  ware- 
housed them  with  a  wharfinger,  informing  the  defendant  of  their 
arrival.  The  wharfinger  handed  to  the  shipping  agent  a  delivery- 
warrant,  whereby  the  goods  were  made  dchverable  to  him,  or  his 
assignees,  by  endorsement,  on  payment  of  rent  and  chaises.  The 
agent  endorsed  and  delivered  tliis  warrant  to  the  defendant,  who 
kept  it  for  several  months,  and,  notwithstanding  repeated  applica- 
tions, did  not  pay  the  price  of,  or  charges  on  the  goods,  nor  return 
the  warrant,  but  said  Uiat  he  had  sent  it  to  his  solicitor,  and  that 
he  intended  to  resist  payment,  for  that  he  had  never  ordered  the 
goods,  and  that  they  would  remain  for  the  present  in  bond.  The 
coart  held  that  there  was  no  such  delivery  to,  and  acceptance  by 
the  defendant  of  the  goods,  as  to  satisfy  the  statute.     Parke,  B^ 
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said  :  "  The  delivery  and  receipt  of  the  warrant  was  not,  in  efRsct, 
the  same  thing  as  the  delivery  and  receipt  of  the  goods.  The  wai^ 
rant  is  no  more  than  an  engagement  by  the  wharfinger  to  deliver 
to  the  consignee  or  any  one  he  may  appoint ;  and  the  wharfinger 
holds  the  goods  as  the  agent  of  the  consignor,  (who  is  the  vendor's 
agent,)  and  his  possession  is  that  of  the  consignor,  nntil  an  assign- 
ment has  taken  place,  and  the  wharfinger  has  attorned,  so  to  spealc, 
to  the  assignee,  and  agreed  with  him  to  hold  for  him.  Then,  and 
not  till  then,  the  wharfinger  is  the  agent  or  bailee  of  the  assignee, 
and  his  possession  that  of  the  assignee,  and  then  only  is  there  a 
constructive  delivery  to  him.  In  the  meantime,  the  warrant,  and 
the  endorsement  of  the  warrant,  is  nothing  more  than  an  offer  to 
hold  the  goods  as  the  warehouseman  of  the  assignee.  Though 
there  was  sufficient  evidence  of  the  acceptance,  if  the  goods  had 
been  delivered  to  the  defendant,  there  is  none  of  the  receipt 

In  Meredith  V8,  Meigh^  heretofore  cited,  Crampton,  J^  said:  JTon- 
9(m,  vs,  Armitage — 5  B,  cfe  Ald^  bb*l — is  now  always  considered  to 
lay  down  the  law  correctly.  In  that  case.  A.,  a  merchant  in  Lon- 
don, had  been  in  the  habit  of  selliug  goods  to  B.,  resident  in  the 
country,  and  of  delivering  them  to  a  wharfinger  in  London,  to  be 
forwarded  to  A.  by  the  first  ship.  In  pursuance  of  a  parol  order 
for  goods  from  B.,  they  were  delivered  to,  and  accepted  by,  the 
wharfinger,  to  be  forwarded  in  the  usual  manner.  It  was  held, 
that  the  acceptance  not  being  by  the  party  himself  was  not  suf- 
ficient, and  Abbot^  Ch.  J^  referred  to  the  case  oiHowe  vs.  Palmer — 
SB,  it  Ad,,  821 — where  it  was  held  that  there  could  be  no  actual 
acceptance  so  long  as  the  buyer  continued  to  have  a  right  to  object 
either  to  the  quantum  or  quality  of  the  goods.  The  latter  position 
is  contrary  to  Morton  vs,  Tibbett — Ante,  p.  462. 

Where  the  defendant,  living  at  Hereford,  ordered  goods  of  the 
plaintiff,  living  at  Bristol,  and  directed  that  they  should  be  sent, 
by  the  Hereford  sloop,  to  Hereford,  they  were  sent  accordingly,  and 
a  letter  of  advice  was  also  sent  to  defendant,  with  an  invoice  sta- 
ting the  credit  to  be  three  months.  On  their  arrival  at  Hereford, 
they  were  placed  in  the  warehouse  of  the  owner  of  the  sloop,  where 
the  defendant  saw  them  ;  and  he  then  said  to  the  warehouseman 
that  he  would  not  take  them ;  but  he  made  no  communication  to 
the  plaintiff,  till  the  end  of  five  months,  when  he  repudiated  the 
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goods.  In  sn  action  for  the  price,  it  was  held  that  the  judge 
ought  not  to  have  told  the  juiy  that  there  was  no  acceptance  and 
actual  receipt,  but  should  have  left  them  to  fiud,  upon  these  facts, 
vhcther  or  not  there  hod  been  such  acceptance  and  actual  receipt. 
Upon  the  main  question,  Coleridge,  J^  said  :  "These  goods  are 
ordered  by  the  vendee  to  be  sent  by  a  particular  carrier,  and,  in 
effect,  to  a  particular  warehouse  ;  and  that  is  done  in  a  reasonable 
time.  That  comes  to  the  same  thing  as  if  they  had  been  ordered 
to  be  sent  to  the  vendee's  own  house,  and  sent  accordingly.  In 
such  a  case  the  vendee  would  have  had  the  right  to  look  at  the 
goods,  and  to  return  them  if  they  did  not  correspond  to  order. 
But  here  the  vendee  takes  no  notice  of  the  arrival,  and  makes  no 
communication  to  the  party  to  whom  alone  a  communication 
was  necessary.  The  question  must  go  to  a  jury." — ButhtU  vs. 
WJuifler,  16  Ad.  it  Ell.,  N.  S.,  442,  noU. 

In  ffolmet  vg.Hoskim—9  W.H.tt  ff,  7B3 — the  defendant  ver- 
bally agreed  to  purchase  of  the  plaintiff  some  cattle,  then  in  the 
field.  After  the  bargain  was  concluded,  the  defendant  felt  in  his 
pocket  for  hia  check-book,  in  order  to  pay  for  the  cattle,  but,  find- 
ing he  had  not  got  it,  he  told  the  plaintiff  to  come  to  his  house  in 
the  evening  for  the  money.  It  was  agreed  that  the  cattle  should 
remain  in  the  plaiiitifl"B  field  for  a  few  days,  and  that  the  defendant 
should  feed  them  with  the  plaintiff's  hay,  which  was  accordingly 
done,  ffeld,  that  there  was  no  evidence  of  an  acceptance  of  the 
cattle,  to  satisfy  the  statute.  So,  where  the  plaintiff  and  defendant 
bargained  for  a  quantity  of  lumber  piled  apart  from  other  lumber, 
on  a  dock,  and  in  view  of  the  parties  at  the  time  of  the  bargain, 
and  which  had  been  measured  and  inspected,  and  the  parties  hav- 
ing agreed  as  to  the  price,  tiie  plaintiff  said  to  the  defendant,  "Tht 
lumber  it  t/oari."  The  defendant  then  told  the  plaintiff  to  get  the 
Inspector's  bill,  and  take  it  to  one  House,  who  would  pay  the 
amount.  Uouse  refused  to  pay.  In  an  action  to  recover  the  price 
of  the  lumber,  the  court  held  that  there  was  no  delivery  and  ac- 
ceptance of  the  lumber,  and  tliat  the  sale  was  void. — 1  ComsUxt 
261.  There  can  be  no  acceptance  and  receipt  of  goods  within 
the  Btatute,  unless  the  vendee  has  had  an  opportunity  of  judging 
whether  the  goods  sent  correspond  with  the  order.  8  W.H.d;  G^ 
814,  Martin,  £.,  said :  "  In  my  opinion,  an  acceptance,  to  satisfy 
32 
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the  statate,  must  be  something  more  than  a  mere  receipt;  it  means 
some  act  done  after  the  vendee  had  exercised,  or  had  the  means  of 
exercising,  his  right  of  rejection." 


2.    Goods  sold  and  delivered. 

The  price  of  goods  may  be  recovered  under  this  count,  if  they 
have  been  actually  delivered,  and  the  contract  were  to  pay  in 
money,  and  the  time  of  credit  has  expired.  This  action  may,  in 
some  cases,  be  maintained,  even  although  there  was  a  special 
agreement  between  the  parties.  Thus,  where  there  was  a  special 
agreement  for  goods,  to  be  delivered  by  the  plaintiff,  and  for  work 
to  be  done  by  the  plaintiff  in  relation  to  the  goods,  and  after  de- 
livery, the  defendant  refused  to  suffer  the  plaintiff  to  do  the  work, 
it  was  held,  that  the  plaintiff  might  abandon  the  agreement,  and 
bring  his  action  for  goods  sold  and  delivered. — 10  Jokn^  36.  But 
if  goods  are  sold  on  a  credit,  the  vendor  cannot,  before  the  credit 
has  expired,  maintain  this  action,  even  though  he  can  prove  that 
the  vendee  induced  him  to  sell  the  goods  by  fraud.  The  vendor, 
in  such  a  case,  may  disaffirm  the  contract  and  sue  in  trover,  (un- 
less the  goods  have  passed  into  the  hands  of  a  bona  fide  purchaser.) 
— 1  J.  Scotty  10,  But  if  the  vendor  bring  assumpsit^  he  affirms 
the  contract. — 1  Mich,^  330.  So,  where  goods  were  sold  upon 
these  terms :  seven  and  one-half  per  cent,  discount,  bill  at  three 
months ;  ten  per  cent,  discount,  cash  in  fourteen  days ;  ffeld^  that 
the  vendor  could  not  sue  for  goods  sold  and  delivered  within  the 
fourteen  days,  even  if  the  sale  had  been  effected  by  fraud  on  the 
part  of  the  vendee. — 1  (7.  Jf.  cfe  i?.,  212 ;  9  ^.  <fe  C,  29.  One  who 
has  been  induced,  by  the  fraudulent  representations  of  another,  to 
enter  into  a  contract,  may  affirm  or  disaffirm  it,  on  discovery  of 
the  fraud,  but  he  cannot  do  both,  and  he  must  affirm  or  disaffirm 
altogether ;  and,  if  the  latter,  must  do  so  as  soon  as  the  fraud  is 
discovered.  He  cannot  adopt  that  part  which  is  for  his  own  inter- 
est, and  reject  the  residue. — 4  Mick.,,  608. 

A  contract  which,  in  the  first  instance,  was  not  a  sale,  but  might 
become  so  upon  the  happening  of  a  particular  event,  may  upon  the 
happening  of  that  event,  be  declared  upon  as  such,  and  the  price 
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be  recovered  in  this  action.  A  testator  contracted  for  jewelry  on 
the  terms  of  returning  it  within  a  year,  and  if  he  did  not  do  so> 
paying  a  certain  price  for  it,  with  interest ;  and  the  jewelry  not 
being  returned,  the  vendor  brought  an  action  against  the  executor 
for  the  amount,  as  for  goods  sold  and  delivered,  and  the  jury  hav- 
ing found  a  verdict  for  the  plaintiff  for  the  sum  demanded,  and  in- 
terest, the  court  refused  to  disturb  it,  although  it  was  insisted  that 
the  contract  was  entire,  and  ought  to  have  been  declared  on 
specially. — 2  Bing^  4.  The  plaintiff  agreed  to  let  (or  lend)  the 
defendant  a  musical  snuff-box,  on  the  understanding  that  if  it  was 
damaged,  the  defendant  was  to  have  it,  and  £3  10s.  was  to  be 
taken  as  its  value.  The  box  was  received  by  defendant,  and 
damaged  while  in  his  possession.  Held^  that  the  plaintiff  was. 
entitled  to  maintain  this  action,  and  that  it  was  not  necessary 
to  declare  specially. — 1  M.  it  W^  542. 

If  goods  are  to  be  paid  for,  partly  in  money  and  partly  in  goods, 
to  be  delivered,  the  vendor  must  declare  specially — Holt^  N.  P^ 
179.  But  if  the  goods  have  been  delivered,  and  the  breach  com- 
plained of  be  the  non-payment  of  the  money  only,  this  action  is 
proper. — 3  B.  &  C,  420. 

When  the  whole  credit  has  not  expired,  it  is  necessary  to  declare 
specially ;  as  where  goods  are  to  be  paid  for  by  a  bill,  or  note  at 
three  months,  or  other  time,  the  credit  will  not  expire  (although 
the  bill  or  note  is  not  given,)  until  the  expiration  of  the  three 
monthly,  or  other  time,  and  until  then,  the  plaintiff  cannot  declare* 
in  this  form,,  but  may  at  the  expiration  of  the  time. — 3  M,  db  W^ 
473. 

Under  the  general  issue,  the  plaintiff  must  prove  the  sale  of  the 
goods,  the  delivery,  and  the  value  of  them,  or  the  price  agreed  to 
be  paid  for  them. 

A  sale  may  be  implied^  in  all  cases,  from  evidence  of  the  delivery 
of  the  goods  to^  and  reception  of  them  by,  the  vendor.  If  there 
was  a  written  contract^  it  must  be  produced,  if  the  plaintiff  wishes 
to  recover  according  to  its  terms ;  and  must  be,  in  case  it  appears 
from  the  witness'  testimony,  that  the  contract  was  in  writing. 

A  delivery  to  the  defendant,  or  to  some  person  authorized  by 
him  to  receive,  must  be  proved. — 1  B.  d:  C^  64.  A  delivery  to 
a  carrier,  by  order  of  the  vendee,  though  he  do  not  name  him,.will 
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be  a  constructive  delivery  to  the  vendor,  and  be  sufficient. — 3  JSftW, 
141.  But  a  delivery  to  a  carrier,  without  the  consent  of  the  vendee, 
either  express  or  implied,  will  not  enure  as  a  delivery  to  the  latter. 
— Ib^  see  2  Ell.  dt  -B.,  364.  Where  the  goods  are  in  the  hands  of 
a  wharfinger  or  warehouseman,  and  a  delivery  order  is  given  by  the 
seller  to  the  buyer,  and  the  goods  are  accordingly  transferred  to  the 
buyer's  name  in  the  books  of  the  wharfinger  or  warehouseman,  yet 
if  any  thing  still  remains  to  be  done  towards  the  completion  of  the 
contract,  such  as  weighing,  measuring,  or  the  like,  the  delivery  is 
not  complete,  so  as  to  vest  the  property  in  the  buyer;  but  after  the 
goods  have  been  weighed  &c.,  or  if  the  quantity  be  sold  in  bulk,  so 
as  not  to  require  weighing,  <fec.,  then  the  property  in  the  goods  will 
be  vested  in  the  buyer  by  the  delivery  order  and  transfer. — 9  Ad. 
d:  Ml.,  895. 

If  a  person  send  an  order  to  a  merchant  to  send  him  a  certain 
quantity  of  goods  on  a  certain  credit,  and  the  merchant  sends  a 
smaller  quantity,  at  a  shorter  credit ;  no  agreement  exists  between 
the  parties,  until  the  former  assent  to  receive  them ;  and  if  the 
goods  be  lost  on  the  way,  there  is  no  implied  assumpsit  to  pay  for 
them. — 3  John.,  534.  So,  if  a  merchant  send  a  larger  quantity 
than  was  ordered. — 2  ffill,  13Y. 

The  delivery  must  be  at  usual  and  convenient  hours ;  therefore, 
an  oflfcr  to  deliver  several  tons  of  oil  at  an  unseasonable  hour  of  the 
night,  was  held  not  to  satisfy  a  contract  to  deliver  generally  within 
a  certain  number  of  days. — 2  M.  d:  O.,  Sd5. 

Where  there  is  an  express  contract,  and  the  price  of  the  goods 
is  stated  in  it,  proof  of  the  contract  proves  the  price.  If  the  price, 
however,  is  not  mentioned  in  the  contract,  but  merely  implied  from 
the  delivery  of  the  goods  to,  and  acceptance  by  the  defendant,  then 
the  law  implied  that  the  parties  intended  that  a  reasonable  price 
should  be  paid  for  them  ;  and  the  plaintiff  must  call  a  witness,  or 
witnesses,  who  know  the  nature  of  such  goods,  and  their  value,  and 
can  swear  that  they  believe  them  reasonably  to  be  worth  a  certain 
price  or  sum. — 1  Arch.  N.  P.,  167. 

Under  the  general  issue,  the  defendant  may  prove  any  matter 
which  shows  that  the  plaintiff  never  had  a  cause  of  action,  and 
also  most  matters  in  discharge  of  the  action. — Ante  p.  116.  He 
may  show  that  the  action  was  commenced  too  soon,  that  the  goods 
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were  sold  at  a  certain  credit,  and  that  the  credit  had  not  expired 
at  the  time  the  action  was  commenced. — 1  Mich^  330. 

In  diminution  of  the  damages,  however,  the  defendant,  even  in 
an  action  on  an  express  contract  for  a  certain  price,  may  prove  that 
the  goods  are  inferior  in  quality  to  what  he  had  contracted  for,  and 
the  plaintiff  can  then  only  recover  on  a  quantum  meruit — 2  0,  M, 
ik  R.y  547,  548.    And  where  the  defendant  proved  that  a  machine, 
for  the  price  of  which  the  action  was  brought,  was  made  by  the 
plaintiff  under  a  contract  that  if  it  did  not  work,  nothing  should  be 
paid  for  it;  and  that  in  fact  it  could  not  be  made  to  work,  and  was 
wholly  useless  to  him ;  this  was  holden  to  be  a  good  defence  to  the 
action,  altogether,  although  the  engine  had  not  been  returned;  and 
it  was  holden  that  the  plaintiff  was  not  entitled  to  damages  upon  a 
quantum  meruit^  without  showing  some  implied  contract  resulting 
from  the  defendant's  conduct  or  dealing  with  the  goods. — 1  M.  db 
W^  352.     So,  where  cinq  foin  seed  was  sold,  warranted  to  be  new 
growing  seed,  and  in  an  action  for  the  price,  the  defendant  proved 
that  he  had  sown  part,  and  sold  the  remainder;  and  that  the  whole 
proved  unproductive  and  not  worth  any  thing,  and  that  those  to 
whom  he  sold  it  refused  to  pay  for  it :  the  court  held  this  to  be  a 
good  defence  to  the  action  altogether,  although  it  appeared  that 
the  defendant,  before  he  sowed  or  sold  the  seed,  was  told  by  a  third 
person  that  it  was  not  good  new  growing  seed,  and  did  not  answer 
the  warranty,  and  the  defendant  did  not  inform  the  plaintiff  of  it, 
or  offer  to  return  the  said  seed. — 9  B.  dk  C^  259.     So,  in  all  actions 
for  goods  sold  and  delivered  with  a  warranty,  as  well  as  for  goods 
agreed  to  be  supplied  according  to  a  contract,  it  is  competent  for 
the  defendant  to  show  how  much  less  the  subject  of  the  contract 
was  worth  by  reason  of  a  breach  of  the  contract  by  the  plaintiff; 
but  he  cannot  claim  a  deduction  by  reason  of  any  special  damage 
he  may  have  sustained  by  reason  of  such  breach  of  contract ;  that 
he  must  make  the  subject  of  another  action. — But  see  Infra,    As 
to  the  delivery  and  acceptance  of  goods — Ante,  goods  bargained 
and  sold. 

The  question  whether  a  party,  who  has  contracted  to  deliver  a 
certain  quantity  of  any  article,  can,  where  the  whole  has  not  been 
delivered,  maintain  an  action  for  the  part  delivered,  has  been 
decided  both  for  and  against  maintaining  the  action,  in  the  State 
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courts.  In  England,  the  cases  are  in  favor  of  maintaining  the  action, 
although  the  contract  has  not  been  performed  by  a  delivery  of  all 
the  property  which  was  contracted  to  be  delivered.  The  courts 
there  held  that  the  plaintiff  cannot  bring  an  action  until  the  whole 
quantity  has  been  delivered,  or  until  the  time  for  the  delivery  of  the 
whole  has  arrived. — 2  Bos.  cfc  Pull,  JV*.  i?.,  61.  When  there  is  an 
entire  contract  to  deliver  a  large  quantity  of  goods,  within  a  speci- 
fied time,  and  the  seller  delivers  part,  he  cannot,  before  the  expira- 
tion of  that  time,  bring  an  action  to  recover  the  price  of  that  part 
delivered,  because  the  purchaser  may,  if  the  vendor  fail  to  complete 
his  contract,  return  the  part  delivered.  But  if  he  retain  the  part 
delivered,  after  the  seller  has  failed  in  performing  his  contract,  the 
latter  may  recover  the  value  of  the  goods  which  he  has  so  delivered. 
— 9  B,  <k  C,  386  ;  6  7J.,  378.  The  Supreme  Court  in  the  case  of 
Clarh  vs,  Moorey  and  others^  3  Mich,^  55 — ^in  accordance  with  these 
cases,  held  that  although  a  contract  for  the  sale  of  goods  be  entire, 
and  the  seller  deliver  only  a  part  of  the  goods  bargained  for,  yet  if 
the  vendee  retain  such  part,  the  vendor  may  recover  the  value  of 
the  part  retained  in  an  action  for  goods  sold  and  delivered.  In  ail 
such  cases,  the  declaration  must  be  on  the  common  counts,  and 
not  on  the  special  contract.  The  defendant  may  reduce  the 
plaintiff's  claim  by  showing  any  damages  he  may  have  sustained 
by  the  plaintiff's  failure  to  fulfil  his  contract,  and  thus  substantial 
justice  may  be  done  without  subjecting  the  defendants  to  the 
necessity  of  bringing  a  cross  action. — 18  Ptcifc.,  655. 

Under  this  count,  a  recovery  is  sometimes  sought  against  a  hus- 
band or  father,  for  goods  furnished  to  a  wife  or  child.  The  liability 
of  a  husband  for  the  contracts  or  acts  of  his  wife,  and  of  a  father 
for  those  of  his  child,  will  be  here  considered. 

1.  Of  husband  and  wife. 

2.  Of  parent  and  child. 

1.  Of  husband  and  wife. — Husbands^ s  Liabilities, 

1.  As  to  wife's  children  by  a  former  husband. 

2.  To  pay  wife's  debts  before  marriage. 
8.  For  wife's  necessaries. 

1.  Adultery  of  wife. 
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2.  The  husband's  ill-treatment. 

3.  Divorce. 

4.  Elopement  of  wife. 

5.  Separation  with  allowance. 

6.  Absence  abroad. 

4.  For  wrongful  acts  of  wife. 

5.  Cohabitation  as  man  and  wife. 


1,  As  to  wife's  children  by  a  former  kusbat 

A  husband  is  not  bound  to  maintain  his  wife's  oh 
former  husband. — 4  T.  /?.,  118.  But  if  he  take  the  cl 
his  house,  he  shall  be  deemed  to  stand  in  loco  parentis,  a 
in  a  contract  made  by  his  wife  for  their  education. — 2 
JEcw^.,  82.  Nor  would  the  child  be  liable,  on  an  expresi 
promise,  during  minority,  to  pay  for  necessaries  furni 
step-father. — 11  Barh^  224.  And  the  relation  whicl 
father  sustains  to  the  child  would  defeat  a  presumption  c 
to  pay  the  child  for  his  services. — 5  Barh^  122  ;  3  { 
The  law,  generally,  will  not  imply  a  contract  for  wag 
persons  standing  in  the  relation  of  parent  and  child, 
plaintiff's  claims  have  arisen  since  he  became  of  age. — 1  i 
In  such  cases  it  must  be  shown  that  both  parties  intei 
tract  for  service  and  wages. — 16  Vemi^  160. 

2.  To  pay  toife^s  debts  before  marriage. 

The  husband,  by  the  common  law,  was  liable  for  the  c 
wife  contracted  by  her  before  marriage ;  but  this  is  c 
statute. — Ante,  p.  107. 


3.  For  wife's  necessaries. 

The  liability  of  a  husband  for  goods  supplied  to  his  wi 
upon  whether  she  is  his  agent  for  the  purpose  of  bindii 
contracts  for  goods  supplied  to  her,  which  is  a  question  f : 
to  determine  upon  the  facts  of  the  case ;  and  in  detern 
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question,  the  extravagant  nature  of  her  orders  is  a  matter  to  be 
taken  into  consideration,  as  showing  she  had  no  such  authority. 
— 13  M,  A  W^  968.  In  an  action  for  goods  supplied  to  a  married 
woman,  the  proper  question  to  leave  to  the  jury  is,  not  simply 
whether  the  goods  were  necessaries  suitable  to  the  station  in  life  of 
the  party,  but  whether  upon  the  facts  proved  the  wife  had  authority, 
express  or  implied,  to  bind  the  husband  by  her  contracts. — 13  (7. 
B^  (4  J.  Scott,)  627 ;  5  Bing^  30. 

The  general  rule  is,  that  the  wife  cannot  bind  her  husband  by 
her  contract,  except  as  his  agent.  There  are  however,  cases  in 
which  a  jury  may  infer  such  agencies.  In  the  cases  of  orders  given 
by  the  wife  in  those  departments  of  her  husband^s  household  which, 
she  has  under  her  control,  the  jury  may  infer  that  the  wife  was 
the  agent  of  her  husband,  till  the  contrary  appear.  So,  for  such 
articles  as  arc  necessary  for  the  wife,  such  as  clothes,  if  the  order 
is  given  by  the  wife,  and  she  is  living  with  her  husband,  and  nothing 
appears  to  the  contrary,  the  jury  do  right  by  inferring  the  agency ; 
but  if  the  order  is  excessive  in  point  of  extent,  or  if,  when  the 
husband  has  a  small  income,  the  wife  give  extravagant  orders,  these 
are  circumstances  from  which  the  jury  would  infer  that  there  was 
no  agency.  The  tradesman  who  supplies  the  goods  takes  the  risk ; 
and  if  the  bill  is  one  of  an  extravagant  nature,  such  as  the  husband 
would  never  have  authorized,  that  would  alone  be  sufficient  to  repel 
the  inference  of  agency.  In  a  late  case  tried  before  me,  it  appeared 
that  the  defendant,  a  gentleman  of  the  legal  profession,  had  a  very 
limited  income,  and  that  his  wife  incurred  debts  for  millinery  to  an 
extravagant  amount,  and  there  the  jury  found  that  there  was  no 
authority  on  the  part  of  the  husband  to  contract  the  debt;  and  I  think 
they  were  quite  right  in  so  finding.  The  plaintiff  in  each  of  these 
cases,  has  the  onus  cast  upon  him,  and  he  is  bound  to  prove  that 
the  goods  were  supplied  on  the  credit  and  by  the  authority  of  the 
husband.  The  cases  which  I  have  put,  as  those  in  which  the  jury 
would  infer  the  authority,  are  those  where,  in  the  ordinary  course 
of  things,  the  wife  would  give  the  orders. — Per  Ahinger,  C,  B^  in 
Freestone  vs.  Butcher,  9  C.  <fc  P.,  643.  In  a  subsequent  case, 
Parke  J5.,  said  :  there  may  be  a  trifling  inaccuracy  in  the  case  of 
Freestone  vs.  Butcher,  in  stating  that  the  extravagance  of  the  bill 
would  alone  repel  the  inference  of  agency;  that  alone  perhaps  would 
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not  be  sufficient ;  but  it  may  be  repelled  by  that  and  other  circum- 
stances together.  The  law  as  there  laid  down  is  substantially  correct. 
The  whole  turns  upon  the  question  of  the  husband's  authority ;  and 
it  is  for  the  jury  to  say  whether  the  wife  had  any  such  authority, 
and  whether  the  plaintiff  who  supplied  her  with  these  articles  must 
not  have  known  she  was  exceeding  her  husband's  authority  to 
pledge  his  credit.  If  he  had  any  doubts  upon  that  subject,  he 
might  have  made  inquiries  of  the  husband. 

Where  the  goods  for  which  a  wife  has  ordinarily  authority  to 
contract  on  the  part  of  her  husband,  are  ordered  by  her  and  deliv- 
ered at  his  residence,  where  she  also  resides,  prima  facie,  the  hus- 
band is  liable,  there  being  a  presumption  of  law  in  favor  of  the 
plaintiff.  Any  evidence  to  rebut  the  presumption,  as  that  the 
articles  are  unnecessarily  costly  in  their  character,  or  that  the  credit 
was  given  exclusively  to  the  wife,  must  be  submitted  to  the  jnry. 
The  question  whether  the  person  who  ordered  the  goods  was  the 
wife  of  the  defendant,  must  be  raised  at  the  trial ;  and  the  point  is 
not  raised  but  rather  waived,  by  an  objection  that  the  credit  was 
given  to  the  wife  alone ;  and,  it  seems,  that  if  the  parties  live 
together,  and  the  woman  represents  herself  as  the  wife  of  the  de- 
fendant, that  is  prima  facie  evidence  that  they  were  married.  The 
objection  that  credit  was  given  to  the  wife  alone,  means  that  it  was 
given  to  her  to  the  exclusion  of  her  husband's  liability,  and'  the 
circumstance  that  the  goods  were  booked  to  her  alone,  but  in  her 
marriage  name  as  the  defendant's  wife,  is  not  sufficient  to  show 
this ;  on  the  contrary,  the  fact  that  she  was  known  by  the  plaintiff 
to  be  a  married  woman,  and  supposed  to  be  the  defendant's  wife,  is 
rather  prima  facie  evidence  that  credit  was  given  to  her  husband. 
— 40  K  Z.,  d  K  Eep^  618. 

It  is  clear  that  a  husband  in  obliged  to  maintain  his  wife,  and 
may  by  law  be  compelled  to  find  her  necessaries,  as  meat,  drink, 
clothes,  physic,  &c.,  suitable  to  the  husband's  degree,  estate  or  cir- 
cumstances. It  seems  also  settled  that  the  wife  is  not  to  be  her  own 
carver,  and  that  she  hath  not  an  absolute  power  of  binding  the  hus- 
band by  any  contract  of  hers  though  for  necessaries  without  his 
assent,  precedent  or  subsequent.  The  law,  therefore,  in  these  cases, 
as  it  seems  established,  by  usage  and  practice,  is  to  leave  it  to  the  jury 
to  find  whether  the  husband  consented  or  not;  and  though  no  express 
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consent  or  agreement  of  his  be  proved,  yet  if  it  appears  that  she 
cohabited  with  her  husband,  and  bought  necessaries  for  herself^ 
children  or  family,  the  husband  shall  be  chargeable,  and  the  jury 
may  find  on  their  oaths,  that  they  came  to  the  husband^s  use,  be 
being  by  law  obliged  to  provide  for  them ;  also,  if  she  cohabits 
with  her  husband,  and  is  ever  so  lewd,  he  shall  be  liable  for  her 
necessaries,  for  he  took  her  for  better,  for  worse ;  so  if  he  runs 
away  from  her,  or  turns  her  away,  or  forced  her  by  cruelty  or  ill 
usage  to  go  away  from  him  ;  but  if  he  allows  her  a  separate  main- 
tenance, or  prohibits  particular  persons  from  trusting  her,  he  shall 
not  be  liable  during  the  time  that  he  pays  such  separate  mainte- 
nance ;  nor  for  necessaries  taken  up  of  those  persons  particularly 
prohibited  ;  for  in  these  cases,  no  consent  but  rather  the  contrary 
appears ;  but  a  general  warning  or  notice  in  the  Oazett€j  or  other 
newspaper,  not  to  trust  her  is  not  a  sufficient  prohibition ;  also  the 
jury  are  to  determine  as  to  the  wife's  necessity,  the  husband's  de- 
gree and  circumstances,  and  the  value  of  the  things  sold  and  deliv- 
ered, and  give  a  verdict  and  assess  damages  accordingly." — Bac,  Ab^ 
488, — summary  of  the  compiler  of  the  opinion  of  Ilale^  C.  J^  in 
Manhy  vs.  Scott,  1  Lev.^  4,  'cited  with  approbation  by  Parke,  t/!^  in 
6  Bing.,  558. 

1.  Adultery  of  Wife, — Adultery  of  the  wife  during  cohabitation, 
will  not  destroy  the  presumption  of  the  law  of  his  assent  to  all 
contracts  made  by  the  wife  for  necessaries. — 1  Solw.,  N,  P.,  230« 
But  if  the  husband  turn  away  his  wife  on  account  of  her  having 
committed  adultery,  he  will  not  be  liable  for  necessaries  furnished 
her. — Ih.,  278.  If,  however,  the  husband  takes  her  again  into 
his  house,  and  afterwards  turn  her  out,  he  is  liable  for  necessaries 
furnished  to  her.^-4  Esp.^  41. 

The  husband  will  not  be  liable  to  any  extent  if  the  wife  be  living 
apart  from  him  in  adultery,  and  if  the  husband  inform  the  trades- 
man that  she  is  living  in  adultery,  he  will  not  be  liable  beyond 
necessaries,  although  he  does  not  prove  the  adultery .—8  C.  d  P.,  512. 

Where  the  defendant's  wife  having  committed  adultery,  he  left 
her  in  his  house  with  two  children  hearing  his  name,  but  witliout 
making  any  provision  for  her  in  consequence  of  the  separation,  and 
she  continued  in  a  state  of  adultery,  it  was  held  that  the  husband 
was  liable  for  necessaries  furnished  to  her,  unless  it  appeared  that 
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the  plaintiff  knew,  or  onght  to  have  known,  the  circumstances 
under  which  she  was  living. — 1  B.  d  P.,  226. 

2.  Husband' 8  ill'treaiment  of  Wife, — If  a  husband  without  jus- 
tifiable cause,  turns  his  wife  out  of  his  house,  without  support,  or 
treats  her  with  that  degree  of  personal  violence  which  amounts,  in 
law,  to  cruelty,  and  she  leaves  in  consequence,  she  so  far  carries 
with  her  the  credit  of  her  husband,  that  the  person  who  supplies 
her  with  necessaries  may  have  an  action  therefor  against  tlie  hus- 
band. — 10  Oush,^  41  ;  4  DeniOj  46. 

If  a  husband  turn  his  wife  out  of  doors,  though  he  advertises  her, 
and  cautions  all  persons  not  to  trust  her,  or  even  if  he  ever  gave 
particular  notice  to  individuals  not  to  give  her  credit^  still  he  would 
be  liable  for  necessaries  furnished  to  her ;  for  the  law  has  said,  that 
where  a  man  turns  his  wife  out  of  doors,  he  sends  with  her  credit 
for  her  reasonable  expenses. — Per  Ld.  Kenyon^  4  Esp.^  42.  And  if 
a  man  will  not  receive  his  wife  into  his  house,  he  turns  her  out  of 
doors ;  and  if  he  does  so,  he  sends  with  her  credit  for  her  reason- 
able expenses. — 3  Esp^  250. 

Where  the  wife's  situation  in  her  husband's  house  is  rendered 
unsafe  from  his  cruelty  or  ill  treatment,  it  has  been  held  to  be 
equivalent  to  a  turning  her  out  of  doors,  and  the  husband  held 
liable  for  necessaries  furnished  to  her  under  such  circumstances. — 
lEsp^Ul. 

In  all  actions  for  necessaries  furnished  the  wife  in  such  cases,  the 
plaintiff  must  show  affirmatively  that  the  separation  took  place  in 
consequence  of  his  misconduct.  It  is  not  enough  that  it  appear 
that  there  were  quarrels  and  personal  conflicts  between  them,  un- 
less it  be  shown  that  the  husband  was  the  offending  party. — 4 
Denio,  46. 

3.  Divorce, — After  a  sentence  of  divorce  ab  initio,  the  liability 
of  a  husband  for  the  debts  of  his  wife  does  not  continue. — Gow,^ 
1 0.  But  a  husband  separated  from  his  wife  by  a  divorce  a  mensa  et 
thoro,  for  adultery  on  his  part^  with  a  decree  for  alimony,  is  liable 
for  necessaries  supplied  to  the  wife,  if  he  omit  to  pay  the  alimony. 
—5  JBing,,  560 ;  ZM.dP,,  108. 

4.  Elopement  of  Wife, — If  a  wife  leave  her  husband  without  just 
cause,  he  is  not  answerable  for  her  support.  But  if  she  offer  to 
return,  and  he  refuses  to  receive  her,  his  liability  is  revived.- 
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Denio,  46.  If  a  man  will  not  receive  his  wife  into  his  house,  he 
turns  her  out  of  doors ;  and  if  he  does  so,  he  sends  with  her  credit 
for  her  reasonable  expenses. — 3  Esp.^  250. 

5.  Separation  with  allowance. — If  a  husband  and  wife  separate 
by  deed,  and  the  former  covenant  with  A.,  her  sister,  to  paj  to  his 
wife  or  such  person  as  she  should  appoint,  a  certain  weekly  allow- 
ance during  their  separation,  and  the  wife  afterwards  live  with  A^and 
is  by  her  supplied  with  necessaries,  and  the  husband  &ils  to  pay  the 
stipulated  allowance  to  his  wife,  A.  may  maintain  an  indebitatus 
assumpsit  against  the  husband  for  such  necessaries. — 2  N.  /?.,  153. 
No  distinction  can  be  drawn  between  maintenance  under  a  separa- 
tion deed,  and  maintenance  by  virtue  of  a  decree  for  alimony. — 5 
Bing,^  558. 

6.  Absence  abroad. — ^When  a  defendant  is  sought  to  be  charged 
with  supplies  furnished  to  his  wife  during  his  absence  from  the 
country,  it  lies  upon  the  plaintiff  to  show  what  means  of  sub- 
sistence the  wife  possessed. — 3  M.  <t  R.y  121. 

When  a  husband  goes  abroad,  and  leaves  his  wife,  who  dies  in 
his  absence,  a  third  person,  who  voluntarily  pays  the  expenses  of 
her  funeral — suitable  to  the  rank  and  fortune  of  her  husband — 
though  without  the  knowledge  of  the  husband,  may  recover  from 
him  the  money  so  laid  out,  ^specially  if  such  third  person  be  the 
father  of  the  wife. — 1  H.  Blacky  90. 

And  when  a  wife  dies,  although  living  separate  from  her  hus- 
band, he  is  bound  to  provide  her  with  a  funeral  at  a  reasonable  ex- 
pense ;  and  if  he  does  not  do  so,  any  person  who  voluntarily  em- 
ploys an  undertaker  and  pays  him  for  performing  such  a  funeral, 
is  entitled  to  recover  the  sum  so  expended  from  her  husband,  in  an 
action  for  money  paid.^-4  Eng.  L.  dt  E.,  i^<9  361. 


4.  Eor  wrongful  Acts  of  Wife. 

The  husband  is  liable  for  the  torts  and  frauds  of  the  wife  com- 
mitted during  coverture.  If  committed  in  his  company,  or  by  his 
order,  he  alone  is  liable ;  if  not,  they  are  jointly  liable,  and  the 
wife  must  be  joined  in  the  suit  with  her  husband. — 2  KenCs  Com., 
149.  But  when  the  fraud  is  chiefly  connected  with  the  contract 
with  the  wife,  and  is  the  means  of  affecting  it,  and  parcel  of  the 
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same  transaction,  the  wife  cannot  be  responsible,  and  the  husband 
be  sued  for  it  together  with  the  wife. — 9  Exch^  423,  429. 

6.  Cohabitation  a»  Man  and  Wife,  • 

If  a  man  allows  a  woman  to  use  his  name,  and  pass  for  his  wife, 
he  will  be  bound  to  pay  for  goods  furnished  to  her  eren  by  a  man 
who  knew  that  the  parties  were  not  married. — 2  Eap,^  637.  But 
although  a  man  is  conclusircly  liable  for  necessaries  supplied  to  a 
woman  while  he  is  living  with  her  as  his  wife,  where  they  have 
separated,  he  is  not  liable  for  necessaries  supplied  to  her  on  the 
ground  that  he  has  lived  with  her,  and  represented  her  as  his  wife,  if 
he  can  show  that  in  point  of  fact  they  were  not  married. — 4  Camp.^ 
215. 

Where  a  man  who  had  for  some  years  cohabited  with  a  woman 
who  passed  for  his  wife,  went  abroad,  leaving  her  and  her  family 
at  his  residence  in  the  country,  and  died  abroad,  it  was  held  that 
the  woman  might  have  the  same  authority  to  bind  him  by  her 
contracts  for  necessaries,  as  if  she  had  been  his  wife ;  but  that  his 
executor  was  not  bound  to  pay  for  any  goods  supplied  to  her  after 
his  death,  but  before  notice  of  it  had  been  received. — 9  B.d  C^161; 
^M.dbE^  282. 

2.   Of  Parent  and  Child. 

1.  Liability  of  parent  to  maintain  infant  child. 

2.  Right  to  services  of  child. 

8.  Liability  of  parent  for  torts  of  child. 

1.  Liability  of  Parent  to  maintain  Infant  Child. 

The  mere  moral  obligation  of  a  parent  to  maintain  his  child, 
affords  no  legal  inference  of  a  promise  to  pay  a  debt  contracted  by 
him  even  for  necessaries.  Lord  Abingcr,  in  Mortimer  vs.  Wright, 
says :  "  In  point  of  law,  a  father  who  gives  no  authority  and  enters 
into  no  contract,  is  no  more  liable  for  goods  supplied  to  his  son 
than  a  brother,  or  an  uncle,  or  a  mere  stranger  would  be.  For  the 
moral  obligation  a  parent  is  under  to  provide  for  his  children,  a 
jury  are,  not  unnaturally,  disposed  to  infer  against  him  aa  admis- 
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sion  of  a  liability  in  respect  to  claims  upon  his  son,  on  grounds 
which  warrant  no  such  inference  in  point  of  law."  To  that  doctrine 
I  entirely  subscribe.  It  is  well  settled  that  a  father  is  not,  without 
some  contract  express  or  implied,  liable  for  necessaries  supplied  to 
his  son.  If  a  father  turns  his  son  upon  the  world,  the  son's  only 
resource,  in  the  absence  of  any  thing  to  show  a  contract  on  the 
father's  part,  is  to  apply  to  the  parish,  and  there  the  proper  steps 
will  be  taken  to  enforce  the  performance  of  the  parent's  legal 
duty. — Per  Jervis,  C.  J^  in  20  L.  d:  E^  Rep^  281 ;  11  (7.  B,  JRep^ 
452 ;  is  K  C,L.  Rep^  452.  In  the  same  case,  Manle,  J.  said : 
People  are  very  apt  to  suppose  that  a  son  stands,  in  this  respect, 
upon  the  same  footing  as  a  wife.  But  that  is  not  so.  If  it  be 
asked,  is,  then,  the  son  to  be  left  to  starve,  the  answer  is,  he  must 
apply  to  the  parish,  and  they  will  compel  the  father,  if  of  ability, 
to  pay  for  his  son's  support.  That  is  the  course  which  the  law 
points  out.  But  the  law  does  not  authorize  the  son  to  bind  his 
father  by  his  contracts. — See  also,  17  Verm^  349  ;  IS  Barb^  502 ; 
10  Ih.,  483. 

The  moral  obligation  which  a  father  is  under  to  provide  for  his 
child,  imposes  on  him  no  liability  to  pay  the  debts  incurred  by  the 
child ;  and  he  is  not  so  liable,  unless  he  has  given  the  child  au- 
thority to  incur  them,  or  has  contracted  to  pay  them. — 6  M.  d:  W^ 
482.  In  this  case,  S  C.ttP^  36,  and  6  Ad.  d:  Ell^  were  cited  ;  of 
the  first  case,  Abinger,  C.  B.,  said :  "  That  is  a  nisi  prim  decision, 
and  I  cannot  assent  to  any  such  doctrine ;"  and  of  the  second,  "  I 
cannot  concur  in  that  decision." 

Where  a  minor  leaves  his  father's  house  voluntarily,  for  the  par- 
pose  of  making  his  fortune  in  the  world,  or  to  avoid  domestic  dis- 
cipline and  restraint,  the  father  is  under  no  obligation  to  pay  for 
his  support. — 16  Mass,,  28.  So,  no  promise  by  the  parent  will  be 
implied,  where  the  infant  left  the  parent's  house  in  disobedience  of 
her  express  commands,  and  went  to  live  with  the  plaintiff,  under  a 
contract  that  he  should  remain  with  the  plaintiff  until  he  should  be 
twenty  one  years  of  age. — 10  Barb.j  483. 

2.   Bight  to  Services  of  Child. 
A  father  has  a  right  to  the  services  of  his  children,  during  their 
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minority,  while  they  are  under  his  care  and  are  maintained  by  him. 
But  he  may  emancipate  them,  and  permit  them  to  receive  pay- 
ment for  their  services  for  their  own  use  ;  and  in  such  case,  he 
cannot  recover  for  the  value  of  their  services.  So  far  as  the  father 
has  emancipated,  or  waived  his  right  to  the  services  of  his  minor 
children,  so  far  he  is  precluded  from  enforcing  any  legal  claim  for 
their  services.  If  the  minor,  while  thus  permitted  by  his  father  to 
live  away  from  him,  under  the  care  and  protection  of  another, 
should  make  any  reasonable  contract  for  his  services,  it  would  not 
be  competent  for  the  father  to  avoid  it.  But  the  law  would,  in 
such  a  case,  presume  that  such  contract  was  made  with  his  assent 
—2  Met^  89 ;  8  Pick.^  202  ;  10  Barh.,  300.  Although  the  father 
is  entitled  to  the  services  of  his  children  until  the  age  of  twenty 
one,  yet  he  may  waive  that  right.  He  may  emancipate  his  child, 
or  the  child  may,  by  the  father's  consent,  be  entitled  to  his  own 
services — 8  Cow.^  85 — and  such  intention  of  the  parent  may  be  in- 
ferred from  circumstances,  and  where  the  circumstances  of  any  par- 
ticular case  warrant  the  conclusion  that  it  was  understood  that  the 
child  might  receive  his  earnings,  payment  to  him  will  be  good. — 
6  Wen^  206 ;  10  Barh^  300.  We  go  so  far  as  to  say,  that  when 
a  minor  son  makes  a  contract  for  his  services  on  his  own  account, 
and  the  father  knows  of  it,  and  makes  no  objection,  there  is  an  im- 
plied assent  that  the  son  shall  have  his  earnings. — 8  Pich^  202. 
*'  That  a  father  may  give  to  his  infant  son  his  time,  who  thereupon 
will  be  entitled  to  the  fruit  of  his  earnings,  has  been  fully  decided 
in  this  state.  There  can  be  no  reason  why  he  may  not  give  him  a 
part  of  that  time. — 11  Verm^  477,  481. 

In  detefmining  the  question  of  the  assent  of  the  father,  it  is  com- 
petent evidence,  in  a  suit  by  the  minor  for  his  work,  to  prove  that 
the  minor  has  been  in  the  habit  of  working  for  others,  and  receiv- 
ing pay  for  his  labor  himself  and  that  another  infant  child  of  the 
same  parent  has  done  the  same,  without  objection  by  the  parent. — 
ZBarh^Ub, 

A  plaintiff  who  asserts  that  a  minor  is  his  son,  and  that  he  is  the 
person  entitled  to  recover  from  the  defendant  the  value  of  the  labor 
which  the  minor  has  performed  for  him,  must,  if  the  defendant  de- 
ny the  relationship,  prove  that  the  minor  is  his  legitimate  son. 
This  he  cannot  do,  without  giving  some  evidence  of  a  marriage 
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with  the  mother  of  the  minor  previous  to  the  minor's  birth.  The 
declarations  of  the  plaintiff  and  his  wife,  upon  that  subject,  are  not 
evidence  in  favor  of  the  plaintiff ;  nor  is  the  testimony  of  a  witness, 
tiiat  the  plaintiff  is  the  father  of  the  witness  and  of  the  minor 
sufficient— 10  Barh.  800. 

3.  Liability  of  Parent  for  Torts  of  Child. 

A  father  is  not  answerable  for  the  wrongful  act  of  his  child,  if 
done  without  his  authority ;  but  the  child  is  answerable  for  its  own 
trespass.— 4  Denio^  176. 

3.   Work  and  Labor, 

If  a  claim  for  materials  found,  be  not  mentioned  in  the  declara- 
tion, the  plaintiff  cannot  recover  for  them. — 1  W,  d:  W^  543.  If 
omitted*  as  in  the  case  of  timber  for  building  a  house,  it  cannot  be 
recovered  under  goods  sold  and  delivered. — 76^  6  TaunU,  322.  ^  If 
yon  employ  a  man  to  build  a  house  6n  your  lands,  or  to  make  a 
chattel  with  your  materials,  the  party  who  does  the  work  has  no 
power  to  appropriate  the  produce  of  his  labor  and  your  materials 
to  any  other  person  ;  he  bestowed  his  labor,  at  your  request,  on 
your  materials,  he  may  maintain  an  action  against  you  for  work 
and  labor ;  but  if  you  employ  another  to  work  up  his  own  mate- 
rials in  making  a  chattel,  then  he  may  appropriate  the  produce  of 
that  labor  and  materials  to  any  other  person.  The  right  to  main- 
tain an  action  rests  in  him  during  the  progress  of  his  work ;  but 
when  the  chattel  has  assumed  the  character  bargained  for,  and  he 
has  completed  it,  the  party  employed  may  maintain  an  action  for 
goods  sold  and  delivered,  or  (if  the  employee  refuse  it)  a  special 
action  on  the  case  for  such  a  refusal ;  but  he  cannot  maintain  an 
action  for  work  and  labor,  because  the  labor  was  bestowed  on  his 
own  materials  and  for  himself,  and  not  for  the  person  who  em- 
ployed him." — 8  B,  d:  C^  283.  But  if  the  work  has  been  per- 
formed upon  materials  still  in  the  possession  of  the  workman,  it  is 
not  necessary  that  he  should  first  deliver  them  to  his  employer, 
before  he  commences  an  action  for  the  work  and  materials ;  but 
after  he  has  given  his  employer  a  full  opportunity  to  inspect  and 
examine  the  work,  he  may  sue  for  the  amount  of  it,  and  still  retain 
the  thing  on  which  the  work  has  been  performed,  until  payment 
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— 8  Bitiff^  14 — even  althongb  it  be  in  fiict  the  property  of  hiB  em- 
ployer.—5  Af.  i£  W^  183. 

When  the  claim  is  for  fees,  wages,  or  work  and  labor  in  particu* 
lar  professions  or  busineaaefl,  (be,  it  ib  usual  to  state  tlie  nature  of 
^e  work  done,  and  the  taatenals  nsed,  yet  this  is  not  necessary, 
and  the  common  count  for  work  and  labor,  and  materials  for  the 
same,  is  sufGcient. — 3  Camp^  87. 

If  the  claim  be  on  a  contract  not  under  seal,  and  the  work  and 
labor  has  been  actually  performed,  and  the  contract  was  to  pay  in 
labor,  and  the  time  for  payment  of  it  has  expired,  the  same  may  be 
recovered  under  the  common  count  for  work  and  labor,  and  the 
plaintiff  need  not  declare  apecially. — HolCi  JV.  P.,  237. 

When  a  person  is  hired  to  labor  for  a  fixed  Ume,  and  leaves  the 
serrice  before  the  end  of  it,  withont  reasonable  eicnse,  and  withont 
the  ^jeement  of  the  other  party,  he  loses  his  right  to  wages  for 
the  time  be  may  have  worked. — 8  Cow.,  63 ;  6  B.it  Ad^  739.  On 
the  other  hand,  the  employer  cannot,  by  his  misconduct,  compel  a 
laborer  to  quit  him  before  the  expiration  of  the  term  of  service,  or 
dismiss  him  without  sufficient  cause,  and  then  refuse  to  pay  him. 
The  form  of  the  actjon  by  the  laborer,  where  he  has  been  dismissed 
without  good  excuse,  and  the  amount  he  is  entitled  to  recover,  may 
be  considered  in  this  place.  As  to  the  form  of  action  in  such  case, 
in  a  note  to  Cutter  vt.  Powell,  2  Smithes  L.  C,  ji.  20,  says :  "  per- 
bi^  the  result  of  the  authorities  on  this  subject  may  be,  that  a 
clerk,  servant,  or  agent,  wrongfully  dismissed,  has  bis  election  of 
these  remedies,  viz. :  that,  1.  He  may  bring  a  special  action  for 
his  master's  breach  of  contract  in  dismissing  him,  and  this  remedy 
he  may  pnrsue  immediately."  "  2.  He  may  wtut  till  the  termina- 
tion of  the  period  for  which  he  was  hired,  and  may  then  perhapt, 
sue  for  his  whole  wages,  in  indebitaltit  atrumpiil,  relying  on  the 
doctrine  of  constructive  service. — Gandell  v»,  Pontigay,  4  Camji)^ 
ST 5."  "He  may  treat  the  contract  as  rescinded  and  may  immedi- 
aUlg  tu«,  on  a  quantum  tneniit,  for  the  work  he  actually  per- 
formed.— Planehe  v».  CalburM,  6  Bing^  14."  In  Goodman  vt, 
Poeoek,  15  Ad.  db  Ell^  N.  S^  678,  Palttrton,  .7,  said :  "I  think 
Mr.  Smith  has  very  properly  expressed  himself  with  hesitation  as 
to  the  second  of  the  above  propositions ;  it  seems  to  me  a  doubtfiil 
point"     Coleridfft,  J. — "  In  a  case  like  this,  the  servant  may  either 
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treat  the  contTact  as  rescinded  and  bring  indebitatus  assmnpsity  or 
he  may  sue  on  the  contract ;  but  he  cannot  do  both ;  and,  if  he 
has  two  counts,  he  must  take  a  verdict  on  one  only."  ErUj  J, — 
"  The  plaintiff  had  the  option  either  to  treat  the  contract  as  re- 
scinded, and  to  sue  for  his  actual  service,  or  to  sue  on  the  contract 
for  the  wrongful  dismissal.  He  chose  the  latter  course ;  and  he 
cannot  now  turn  round  and  try  the  former  course.  As  to  the 
other  option  referred  to  by  Mr.  Smith,  I  think  that  the  servant 
cannot  wait  till  the  expiration  of  the  period  for  which  he  was 
hired,  and  then  sue  for  his  whole  wages  on  the  ground  of  a  con- 
structive service  after  dismissal.  I  think  the  true  measure  of 
damages  is  the  loss  sustained  at  the  time  of  the  dismissal.  The 
servant,  after  dismissal,  may  and  ought  to  make  the  best  of  his 
time ;  and  he  may  have  an  opportunity  of  turning  it  to  advan- 
tisige. 

When  a  contract  is  terminated  by  the  employer  against  the  will 
of  the  contractor,  the  latter  is  not  confined  to  the  contract  price  of 
the  work  done,  but  may  bring  his  action  for  a  breach  of  the  en- 
gagement, and  recover  as  damages  the  profits  he  would  have  made 
if  allowed  to  complete  the  work,  or  he  may  waive  the  contract  and 
bring  his  action  on  the  conmion  count  for  work  and  labor  generally 
and  recover  what  the  work  done  is  actually  worth.  But  if  he  elect 
to  bring  his  action  for  work  and  labor  generally,  he  cannot  recover 
for  profits  upon  the  unexecuted  part  of  the  work.  In  such  cases, 
the  mle  of  damages  is  the  actual  value  of  what  has  been  done 
under  the  contract. — 4  Corns.,  338.  When  the  plaintiffs  made  a 
contract  to  deliver  marble  to  the  defendants,  which  contract  the 
defendants  put  an  end  to ;  in  an  action  on  the  agreement  it  was 
held  that  the  measure  of  damages,  in  respect  of  so  much  of  the 
contract  as  remained  wholly  unperformed  at  the  time  of  the  breach, 
was  the  difference  between  what  the  performance  would  have  cost 
the  plaintiffs,  and  the  price  which  the  defendants  had  agreed  to 
pay. — *7  Hill,  62  ;  4  Coms^  412.  In  the  last  case  it  was  held,  in 
affirmance  of  the  judgment  of  the  Supreme  Court,  but  on  an  equal 
division  of  the  judges  of  the  Court  of  Appeals,  that  it  could  not 
be  shown  in  reduction  of  damages  that  the  work  done  was  less 
expensive  than  that  which  remained  to  be  done  when  the  work 
was  interrupted,  although  the  contract  price  was  uniform  for  the 
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whole.  Where  the  plaintiffs  declared  on  a  contract  by  which  they 
had  engaged  to  transport  a  number  of  horses  for  the  defendants 
in  a  canal  boat  to  Albany  for  fifty-five  dollars.  The  horses  were 
so  restive  after  being  put  on  the  boat  that  it  was  impossible  to 
keep  them  on  board  and  they  were  taken  off.  The  justice  charged 
that  the  plaintiffs  having  shown  a  readiness  and  offer  to  perform 
the  contract,  were  entitled  to  recover  the  contract  price.  The 
court  held  the  rule  of  damages  to  be  the  loss  or  injury  sustained 
by  the  party  ready  and  willing  to  perform,  and  not  the  price  engaged 
to  he  paid  on  actual  performance,  ^  Here  we  have  a  contract 
to  sell  labor  and  services.  On  the  vendee  declining  them,  the 
vendor  sells  them  to  another,  or  converts  them  to  his  own  use ;  in 
other  words,  he  goes  about  hia  buasiness  in  another  direction,  which 
fetches  him  the  same  or  more,  perhaps,  than  the  agreed  price, 
which  has  failed.  This  is  necessarily  so,  unless  the  vendor  of  the 
labor  choose  to  be  idle,  for  the  supposed  length  of  time  which  per- 
formance would  have  demanded.  But  that  he  had  no  right  to  do.'' 
A  mason  is  engaged  to  work  for  a  month,  and  tenders  himself  and 
offers  to  perform,  but  his  hirer  declines  the  service.  The  next  day 
the  mason  is  employed  at  equal  wages  elsewhere  for  a  month. 
Clearly  his  loss  is  but  one  day ;  and  it  is  hi»  duty  to  seek  other 
employment.  Idleness  is  in  itself  a  breach  of  moral  obligation. 
But  if  he  continue  idle  for  the  purpose  of  charging  another,  he 
superadds  a  fraud,  which  the  law  would  rather  punish  than  coimte- 
nance."— 21  Wen^  457,  461,  462. 

It  frequently  becomes  a  question,  whether  a  party  who  has  agreed 
to  work  for  a  specified  time,  or  to  perform  certain  specified  labor, 
and  quits  before  the  expiration  of  the  time,  or  before  the  labor  has 
been  performed,  without  the  consent  of  his  employer,  can  maintain 
an  action  for  the  work  and  labor  done. 

The  question  occurred  in  the  case  of  Pettihone  vs,  Nbvi  and 
White  Lake  Flank  Eoad  Company^  4  Mich.  The  plaintiff  had 
agreed  to  complete  a  certain  portion  of  that  road,  bat  had  failed  to 
perform  his  agreement  as  to  a  portion  of  it,  and  brought  an  action 
for  work  and  labor,  to  recover  compensation  for  the  part  he  had 
completed. 

On  this  question,  Douglass^  Z.,  in  delivering  the  opinion  of  the 
court,  said : — "  On  this  subject  Mr.  Parsons,  in  his  valuable  treatise 
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on  contracts,  uses  this  language : — ^^  We  have  seen  that  when  par- 
ties make  a  contract  which  is  not  apportionable,  no  part  of  the 
consideration  can  be  recorered  in  action  on  the  contract,  until  the 
whole  of  that  for  which  the  consideration  was  to  be  paid  is  per- 
formed. But  it  is  not  to  be  inferred  from  this  that  a  party  who 
has  performed  a  parfc  of  his  side  of  the  contract,  and  has  fiiiled  to 
perform  the  residue  entirely,  is  without  remedy.  For,  although  he 
can  have  no  remedy  on  the  contract  as  originally  made,  the  circum- 
stances may  be  such  that  the  law  will  raise  a  new  contract,  and 
give  him  a  remedy  upon  a  qiiontum  meruit  Thus  he  adds,  if  one 
party,  even  without  fisiult  of  the  other,  fails  to  perform  his  side  of 
the  contract  in  such  a  manner  as  to  enable  him  to  sue  upon  it,  still 
if  the  other  party  have  derived  a  benefit  from  the  part  performed, 
it  would  be  unjust  to  allow  him  to  retain  that  without  paying  any- 
thing. The  law,  therefore,  implies  a  promise  on  his  part  to  pay 
such  remuneration  as  the  benefit  o<Miferred  upon  him  is  reasonably 
worth,  and  to  recover  that  quantum  of  remuneration,  an  action  of  in- 
debitatus assumpsit  is  maintainable.'  After  expressing  his  approval 
of  the  general  principle,  the  Judge  says : — ^*As  here  stated  it  applies 
to  every  case  of  fiailure  to  perform  an  entire  and  unapportionable 
contract,  whether  it  be  a  contract  to  sell  and  deliver  goods,  to  do 
some  specific  labor  upon  the  land  of  another,  or  to  an  ordinaiy 
contract  for  services,  and  to  any  kind  of  failure  to  perform,  whether 
it  be  in  the  time,  manner  or  extent  of  performance^  or  whether  it  be 
without  fault  of  one  or  the  other  of  those  parties.  In  the  case  of 
Clark  vs.  Moore^  ante,  p,  469 — ^we  applied  this  principle  to  the 
case  of  partial  performance  of  a  contract  to  sell  and  deliver  goods. 
There  Moore  had  contracted  to  sell  and  deliver  to  Clark  a  certain 
quantity  of  goods  for  a  certain  price.  He  delivered  a  part  of  them 
but  failed  to  deliver  the  residue,  and  showed  no  excuse  for  his  &il- 
nre.  After  the  time  of  performance  on  both  sides  had  elapsed, 
Moore  sued  Clark  for  the  goods  delivered.  We  held  that  he  was 
entitled  to  recover.  We  think  that  case  is  not  distinguishable  in 
principle  from  the  present.  The  defendants  in  this  case  have 
accepted  and  enjoyed  the  benefit  of  that  portion  of  the  road  which 
the  plaintiffs  have  constructed  for  them,  and  we  think  the  plaintiff 
is  entitled  to  recover  in  this  action,  such  renumeration  as  the  benefit 
conferred  is  reasonably  worth.' " 
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This  qneetion,  with  otben  connected  with  it,  was  again  decided  in 
tile  following  caso : 

"Where  a  party  ftuls  to  comply  Hubstantially  with  an  agreement, 
nnlcss  it  ie  apportionable,  he  cannot  sue  upon  the  agreement,  or 
recover  upon  it  at  »n.—AI^  vi.  McKibbin,  5  Mich.    ^  ^^ 

But  where  anything  has  been  done  in  Buch  case,  from  which  the 
other  party  haa  received  aubslatitial  benefit,  and  which  be  has  ap- 
propriated, a  recovery  may  be  had  on  a  quaniun^  mervii  based  on 
that  benefit.  The  basis  of  that  recovery  is  not  the  original  contract, 
bnt  a  new  implied  agreement,  deducible  from  the  delivery  and 
acceptance  of  some  valuable  service  or  thing. — Ih. 

Where  an  action  is  brought  on  a  quantum  meruit  for  labor  done 
under  a  specific  contract,  which  has  not  been  Bubstantially  per- 
formed by  the  plaintiff  oa  his  part,  the  defaulting  plaintiff  can  in 
no  case  recover  more  than  the  contract  price,  and  cannot  recover 
that  if  hie  wori  ia  not  reasonably  worth  it ;  or  if,  by  paying  it,  the 
reat  of  the  work  will  cost  the  defendant  more  than  if  the  whole 
had  been  completed  under  the  contract  The  party  in  default  can 
never  gain  by  his  default,  and  the  other  party  can  never  bo  per- 
mitted to  lose  by  it.  And  when  in  such  case,  the  court  excluded 
evidence  offered  by  the  defendant  to  prove  that  the  work  was  not 
worth  the  contract  price,  and  charged  the  jury  that  if  there  had 
been  a  partial  performance  from  which  the  defendant  had  derived 
benefit,  the  plaintiff  waa  entitled  to  recover  the  contract  price,  de- 
ducting any  damages  which  the  defendant  had  sustained  of  non- 
performance, it  was  ?ield,  that  such  exclusion  of  evidence  and  such 
charge  were  erroneous. — Ih, 

If  in  such  case,  there  are  dam^es  growing  oat  of  the  non-per- 
formance of  the  special  contract,  which  do  not  properly  enter  into 
the  contract  price,  the  defendant  may  recoup  them  in  the  actdon 
brought  by  the  plaintiff  upon  a  quantum  meruit. — lb. 

"The  defaulting  plaintiff  can  in  no  case  recover  more  than  the 
contract  price,  and  cannot  recover  that  if  his  work  is  not  reason- 
ably worth  it,  or  if  by  paying  it,  the  rest  of  the  work  will  cost  the 
defendant  more  than  if  the  whole  had  been  completed  under  the 
contract.  The  party  in  default  can  never  gain  by  hie  default,  and 
the  other  party  can  never  be  permitted  to  lose  by  it ;  and  the  price 
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thus  determined  is  the  troe  amount  recoverable  on  a  quantum 
meruit^ — lb. 


4.  M<mey  ImL 

Where  a  person  lends  money  to  the  defendant,  or  to  another  on 
his  account,  and  at  his  request,  the  law  presumes  an  undertaking 
on  his  part  to  repay  it,  and  assumpsit  or  debt,  will  be  against  him 
for  the  amount. — 2  Ld.  Baym,^  1216.  Money  lent  to  the  defend- 
ant himself  may  be  recovered  under  this  count,  though  delivered 
to  a  third  person  at  the  defendant's  request — 8  T.  R^  928.  But 
when  the  plaintiff  declared  for  money  lent  by  him  to  a  third  person 
at  the  defendant's  request,  the  declaration  was  held  bad,  and  the 
judgment  was  arrested ;  for  the  word  ^  lent"  was  a  technical  term, 
and  implied  a  loan  to  the  third  person,  and  he  alone  was  the  debtor. 
— 2  Wih^  141.  A  declaration  against  the  husband  for  money  lent 
to  his  wife,  at  his  request,  is  good. — 2  W,  Blacky  872. 

It  is  not  evidence  of  itself  to  establish  a  loan  of  money  by  the 
plaintiff  to  the  defendant,  to  prove  that  the  defendant  received  cash 
for  a  draft  or  check  drawn  by  the  plaintiff  on  his  bankers,  in  fisivor 
of  the  defendant ;  for  it  might  have  been  given  in  payment  of  a 
debt,  or  defendant  might  have  given  the  plaintiff  cash  for  it;  unless 
the  plaintiff  can  show  a  money  transaction  between  him  and  the 
defendant,  from  which  a  loan  can  be  inferred,  or  any  application 
from  the  defendant  to  borrow  money  at  the  time  that,  coupled  with 
the  giving  of  the  draft  or  check,  would  be  evidence  to  go  to  the  jury, 
— 4  Esp^  9.  The  mere  fact  of  a  person  drawing  a  draft  or  check  in 
favor  of  another,  is  not  evidence  of  a  loan. — 1  Moo.  d:  M^  365,  see  6 
C.  dt  P.,  60.  When  a  loan  by  a  check  is  proved,  it  must  be  proved 
that  it  has  been  paid ;  the  fact  of  its  coming  out  of  the  hands  of  the 
plaintiff  will  not  be  sufScient — 3  Bing^  430.  So  a  loan  of  money 
by  A.  to  B.  is  not  to  be  inferred  from  the  bare  fact  that  A.  delivered 
a  sum  of  money  to  B.,  which  A.  had  borrowed  from  another. — 1 
Stark.,  874.  The  presumption  in  such  a  case  would  be  that  it  was 
paid  in  liquidation  of  an  antecedent  debt. — lb.  To  repel  this  pre- 
sumption it  must  be  proved  that  there  was  an  application  by  the 
defendant'to  borrow  money,  or  some  other  transaction  which  would 
imply  a  loan.— 4  Esp.,  9. 
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In  genenJ,  there  tniut  have  been  a  loan  of  money  to  support 
thU  count — 6  Tavnl.,  228, 

A  lender  who  has  received  goods  as  a  secority  for  the  re-payment 
of  a  loan,  may  recover  in  this  action,  without  proving  that  he  has 
returned  or  tendered  the  goods. — 3  Stari^  73. 

If  a  debtor  borrow  money  of  his  debtor,  he  wilt  not  be  prevonted 
from  setting  off  the  debt  due  to  himself  even  though  ho  expressly 
promise  to  pay  the  sum  lent  to  him  by  bis  debtor. — 2  £«p.,  625. 

5.  Money  Paid. 

This  action  is  maintainable  in  any  case  in  which  the  pldntiff  has 
pud  money  to  a  third  person,  at  the  request,  expressed  or  implied, 
of  the  defendant,  with  an  undertaking  expressed  or  implied,  to  re- 
pay it,  and  it  is  not  necessary  that  the  defendant  should  have  beeo 
relieved  from  a  liability  by  the  payment. — 14  M.  &  W.,  762, 
Money  advanced  by  one  man  for  another,  without  an  express  or 
implied  authority  &om  the  latter,oTbi3sanetion  after  it  is  advanced) 
will  not  render  the  latter  liable. — b  Cow.,  688.  In  general,  there 
must  be  an  actual  payment  of  money. — 10  £.  it  C,  346;  and 
John^  202.  If  the  plaintiff  has  given  a  bond  for  the  debt  of  the 
defendant,  it  is  not  sufficient. — lb. — unless  money  has  been  ptud 
on  it  before  the  commencement  of  the  suit— 2  B.d:A^&\;  1  Moo., 
2.  But  giving  a  negotiable  note  may  be  equivalent  to  a  payment 
of  money — 8  Jo?in.,  202 — as  when  it  is  received  in  payment, — 2 
Sep.,  671 — BO  payment  of  a  money  debt  as  surety  or  endorser,  by 
conveying  land,  which  is  received  at  the  time  as  payment,  will  sup- 
port the  connt  for  money  paid. — 7  Cow.,  662.  When  A.,  being  in 
want  of  some  goods,  went  to  B.,  accompanied  hy  C,  and  ordered 
tliem,  C.  saying  in  A.'s  presence  that  he  would  pay  the  money  if 
A.  did  not,  it  was  htld,  that  C.  thereby  acquired  an  authority  to 
pay  the  money  on  the  default  of  A.,  although  the  agreement  was 
void  by  the  Statute  of  Frauds;  and  that  having  paid  it,  he  was 
entitled  to  recover  it  back  from  A.,  the  authority  to  pay  not  being 
shown  to  have  been  countermanded.  It  was  precisely  the  same  as 
if  A.  had  requested  C.  to  pay  the  money. — 1  M,  tt  W.,  S14.  So 
when  a  hnsband  goes  abroad  and  leaves  his  wife,  who  dies  in  his 
absence,  a  third  person  who  voluntarily  pays  the  expenses  of  her 
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fdneral,  may  recover  from  the  husband  the  money  so  paid,  as  the 
law  will  imply  a  request. — 1  H.  Bl^  30. 

Payment  by  Sureties. — ^A  surety  who  pays  the  whole  sum  for 
which  he  was  jointly  liable,  may  recover  the  whole  against  the 
principal,  or  a  proportionable  part  agmnst  his  joint  surety. — 2  T, 
i?.,  105.  But  if  A.  becomes  a  co-surety  with  B.  at  B.'s  request, 
and  B.  pay  all  the  money,  he  cannot  recover  from  A.  his  aliquot 
part  of  the  debt. — 2  Bip^  478.  A  surety  may  recover  contriba- 
tions  from  his  co-sureties,  according  the  number  of  them,  without 
reference  to  the  number  of  the  principals. — 12  M.  it  FF.,  421.  But 
he  cannot  sue  his  co-surety,  until  he  has  paid,  on  account  of  prin- 
pal  debt)  a  sum  greater  than  he  would  be  obliged  to  when  the  en- 
tire liability  should  be  fairly  apportioned  among  them.  The  cal- 
culation is  made  upon  the  aliquot  share  in  reference  to  the  number 
of  sureties,  although  one  be  insolvent ;  so  that  if  there  be  three 
sureties  for  a  debt  of  three  hundred  dollars  and  one  pay  the  whole, 
he  can  recover  only  one  hundred  dollars  from  his  co-surety,  although 
the  third  be  unable  to  contribute. — 6  B.  d  €.,  697 ;  12  Jf.  <t  W^ 
421.  When  there  are  several  co-sureties,  one  of  them  who  has 
taken  from  the  principal  a  collateral  security,  will  still  be  entitled 
to  sue  his  co-sureties  on  paying  more  than  his  proportion. — 2 
JSxck.,  198. 

Contribution  in  ccue  of  Torts. — ^This  action  will  not  lie  for  con- 
tribution or  indemnity  against  a  person  jointly  engaged  with  the 
plaintiff  in  doing  an  illegal  act  by  which  the  plaintiff  is  put  to  ex- 
pense.— 1  T,  J?.,  186.  But  this  rule  does  not  apply  to  a  case 
where  the  party  seeking  contribution  or  indemnity  was  a  tort 
feasor  only  by  inference  of  law,  but  is  confined  to  cases  where  it 
must  be  presumed  that  the  party  knew  that  he  was  committing  an 
unlawfril  act ;  or  the  act  is  obviously  of  an  ill^al  character.  A 
promise  to  indemnify  against  a  trespass  is  valid,  unless  the  promis- 
Bor  show  that  the  promissee  knew  the  act  to  be  a  trespass,  or  il- 
legal—9  CW.,  154 ;  14  Pic*.,  174. 

When  a  defendant  recovers  money  which  belongs  to  the  plain- 
tiff, or  which,  in  equity  or  justice,  he  should  not  retain,  and  which 
ought  to  be  paid  to  the  plaintiff,  this  action  may  be  brought  against 
him  for  the  amount  of  it— 3  T.  R^  370 ;  2  Burr.^  1014 ;  1  M.d 
W.J  288. 
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6.  Ifoney  Had  and  Stceivtd. 

In  general,  to  sustain  this  actioii,  it  must  appear  that  numty  vas 
received,  and,  therefore,  evidence  of  a  transfer  of  stock  merely,  will 
not  mainttun  this  count  A  bill  of  exchange  or  negotiable  note  of 
a  tbird  person,  given  and  received,  in  aatis&ction  of  a  draft,  will 
■npport  this  count — 3  Cov^  212.  But,  as  between  the  maker  and 
payer,  tJie  giving  a  note  is  not  a  payment  authorizing  a  recovery  In 
this  action  on  &iluTe  of  consideration. — 1  Wen,  424 — nnleaa  given 
by  a  surety  and  received  as  payment. — 6  Jokn^  206.  It  most  ap- 
pear that  it  was  received  by  the  defendant  on  his  own  account,  and. 
not  as  the  agent  or  servant  of  another,  by  whom  he  was  employed 
to  receive  it;  and  that  it  was  received  for  the  use  of  the  plaintiff 
or  such  facts  must  be  proved  as  show  that  the  receipt  by  the  de- 
fendant was  in  law  a  receipt  to  the  nse  of  the  plaintiff. — Areh.  N. 
P^  2£2.  When  money  belonging  to  an  intestate  at  the  time  of  his 
death,  or  due  to  him  and  paid  in  after  his  death,  or  proceeding  from 
the  sale  of  his  effects  after  his  death,  has,  before  grant  of  adminis- 
teation,  been  applied  by  a  stranger  to  the  payment  of  intestate's 
debts,  and  funeral  expenses,  the  administrator  may  recover  it  from 
such  stranger,  as  money  had  and  received  to  his  use  as  administra- 
tor; the  letters  of  administration  relating  back,  for  that  purpose,  to 
the  death  of  the  intestate.— 13  Ad.  £  Ell.,  N.  S~,  fiS2.  But  the 
doctrine  of  relation,  by  which  the  letters  of  administration  are  held 
to  relate  back  to  acts  done  between  the  dea&  of  the  intestate  and 
Uie  taking  out  of  the  letters  of  administration,  exists  only  in  those 
cases  where  the  act  done  is  for  the  benefit  of  the  estate. — Sh  ante, 
p.  8Se. 

This  action  may  now  be  considered  nndei  the  following  heads : 

Money  received  from  the  Plaintiff. — If  a  person  give  money  to 
another,  to  apply  to  a  particular  purpose  for  him,  and  the  other 
neidier  apply  it,  nor  return  it,  the  owner  may  recover  the  amount 
from  him  in  this  action. 

Received  on  Platntiff'i  account. — If  an  agent  receives  money  for 
his  principal,  the  latter  may  recover  the  amount  in  this  action. 
Aa  if  an  officer  levy  money  under  an  execution,  and  do  not  pay  it 
over  to  the  plaintiff  or  person  entitled  to  it — I  Salle.,  12;  2  Cuih., 
226. 
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An  action  for  money  had  and  received  will  not  lie  by  a  creditor 
against  a  third  person,  in  whose  hands  funds  have  been  deposited 
by  a  debtor,  with  directions  to  pay  them  over  to  the  creditor  in  ex- 
tingoishment  of  a  debt,  unless  there  be  an  agreement  either  express 
or  to  be  implied  from  the  circumstances  of  the  case,  by  which  the 
funds  become  the  property  of  the  creditor,  so  that  the  debtor  loses 
all  control  over  them  and  is  disabled  ^m  giving  them  another  di- 
rection;  unless  the  money  be  deposited  with  the  concurrence  of 
the  creditor,  expressed  previous  to  its  receipt  by  the  agent — 24 
Wen.,  260. 

Received  for  Property  of  the  Plaintiff • — ^If  a  person  take  the 
property  of  another,  in  any  manner  not  amounting  to  felony,  and 
sell  it,  receive  the  money  for  it,  and  do  not  pay  it  over  to  the 
owner,  the  latter  may  waive  the  trespass  or  tort,  and  bring  this 
action,  to  recover  the  money  derived  from  the  sale, — 5  Demo,  870; 
5  Pink,,  285 ;  \  B.d  Ad.,  241.  In  the  first  cited  case  the  action 
was  against  an  officer,  and  the  court  inclined  to  the  opinion  that 
he  would  not  be  liable  in  this  form  of  action,  unless  he  had  notice 
of  the  plaintiff^s  claim  before  paying  over  the  money. — See  8 
jBw^.,  43.  Where  T.,  the  owner  of  a  certificate  of  deposit  in  the 
bank  of  L.,  payable  to  order,  caused  it  to  be  endorsed  payable  to 
W.  &  Co.,  and  then  transmitted  it  to  W,  A  Co.,  by  mail,  without 
their  knowledge  or  request,  and  it  was  stolen  on  the  way,  and  the 
names  of  W.  &  Co.,  forged  upon  it,  after  which  it  came  to  the  de- 
fendant's hands,  who  collected  the  money,  it  was  held,  they  were 
liable  to  T.,  in  this  action,  for  the  amount — 1  Hill,,  205;  eee  Ib^ 
287. 

When  the  defendant,  as  executor  of  B.,  had,  by  instituting  legal 
proceedings,  obtained  payment  of  a  promissory  note  purporting  to 
be  payable  to  A.  and  B.,  and  the  plaintifi",  who  was  administrator 
of  A.,  brought  an  action  for  money  had  and  received,  and  produced 
evidence  that  the  note  had  been  made  payable  to  it,  and  had  been 
altered  so  as  to  make  it  payable  to  A.  and  B.;  it  was  held  that  the 
plaintiff  could  not  recover. — 13  Ad.  dt  Ell,,  N,  S,,  187.  The  court 
said :  ''  There  is  no  contract  express  or  implied  between  the  plain- 
tiff and  the  defendant"  The  courts  in  this  country  do  not  require 
that  there  should  be  a  privity  of  contract  between  the  parties  to 
support  this  action;  where  one  has  received  the  money  of  another, 
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and  has  not  a  right  conscicntionsly  to  retain  it,  the  law  implies  a 
promise  that  he  will  pay  it  over. — 17  Mass^  560,  668  ;  Ih^  579. 
An  action  for  money  had  and  received,  will  lie  where  the  defend- 
ant has  in  his  possession  money,  which  in  equity  and  good  con- 
science belongs  to  the  plaintiff,  and  it  is  not  essential  that  there 
should  be  an  express  promise  to  pay,  or  any  privity  between  the 
parties. — 3  Mich^  560. 

Received  hy  a  Stakeholder, — If  two  persons  make  a  wager,  and 
deposit  the  stakes  in  the  hands  of  a  stakeholder,  there,  if  the  wager 
be  legale  neither  party  can  maintain  an  action  against  the  stake- 
holder for  money  had  and  received  to  his  use,  until  the  event,  on 
which  the  wager  was  made,  has  happened,  and  has  been  fiilly  de- 
cided.— 2  M,  <t  W^  869 — ^unless  by  consent  of  both  the  wager  be 
withdrawn.  After  the  wager  has  been  determined,  the  loser  can- 
not countermand  the  authority  of  the  stakeholder  to  pay  over  the 
deposit  to  the  winner,  nor  can  he  maintain  this  action  against  the 
stakeholder  to  recover  the  amount  of  his  own  stakes. — 4  Camp^ 
87 — ^but  the  party  winning  the  wager  may  recover  the  whole  of 
the  money  deposited  from  the  stakeholder  in  this  form  of  action, 
whether  such  stakeholder  still  have  the  money  in  his  hands,  or 
have  wrongfully  paid  it  over  to  the  other  party. — 18  Exch^  20. 

If,  on  the  other  hand,  the  wager  be  illegal^  either  party  may  re- 
cover the  amount  of  his  deposit  from  the  stakeholder  in  this  form 
of  action,  before  the  wager  is  determined — 8  Taunt,^  277 — or  even 
after  the  wager  is  determined,  the  loser  may  sue  the  stakeholder  in 
this  form  of  action,  and  recover  the  amount  of  his  stake,  at  any 
time  before  the  stakes  were  paid  over  to  the  receiver — 6  T.  R^ 
405 ;  11  c/bAn.,  23,  Contra;  12  /&. — or  even  after  the  stakes  have 
been  paid  over,  if  he  demanded  his  stakes  from  the  stakeholder  be- 
fore.— 8  ^.  <]&  C,  221 ;  4  Mick,,  329.  But  the  loser  cannot  recover 
his  stakes  from  the  winner  himself,  after  the  wager  has  been  de- 
termined, after  the  money  was  paid  over  with  the  assent  of  the 
party. — 8  T,  R^  576.  The  receiver  may  recover  the  whole  stakes 
from  the  stakeholder,  notwithstanding  the  illegality  of  the  wager, 
if  the  other  party  to  the  wager  do  not  object.  The  agent  cannot 
set  up  the  illegality  against  the  claim  of  his  principal. — 1  B,  it  P^ 
8,  296. 

The  law  in  respect  to  illegal  wagers  is  in  some  respects  changed 


516  ASSUMPSIT MON8T   HAD   AMD   RBCBIYED* 

by  statute. — (7.  L^  See.  1582.  Money  paid  or  goods  delirered 
upon  a  wager  respecting  gaining,  may  be  recovered  back,  the 
money,  in  this  action,  and  the  goods  in  an  action  of  repleyin, 
trover,  or  special  action  on  the  case. —  C.L^Sec,  1582;  Z  Denio^ 
103.  The  running,  ^c,  of  any  animals  for  any  bet  or  stakes,  ex- 
cept by  special  laws,  is  illegal,  and  any  person  concerned  in  laying 
any  bet  or  wager  as  to  the  event  of  the  race,  or  in  contributing  to 
the  stakes  to  be  awarded,  forfeits  the  amount  of  the  bet  or  wager 
so  laid,  or  of  the  sum  or  thing  contributed. — (7.  X.,1558;  See» 
5923. 

A  wager  is  illegal,  if  upon  subjects  tending  to  excite  a  breach  of 
the  peace,  or  which  are  contra  honos  mores^  or  affect  the  interests 
or  feelings  of  third  persons,  or  which  expose  a  third  person  to  ridi- 
cule or  against  the  principles  of  sound  policy. — 3  T.  R^  693 ;  Cowp^ 
727.  A  wager  upon  the  sex  of  a  third  person,  apparently  a  man, 
is  void. — Camp^  729.  So  whether  an  unmarried  woman  has  had 
a  child. — 4  Camp.,  152.  So,  as  to  the  result  of  an  election, 
whether  before  the  election  or  after,  and  whether  before'  the  result 
is  known  or  after. — 5  War^  250  ;  9  CW.,  169. 

Received  under  a  void  Authority, — ^If  a  person  receives  money 
under  an  authority  which  afterwards  turns  out  to  be  void,  the 
party  really  entitled  to  the  money  may  recover  it  ftom  him  in  this 
action.  If  an  administrator  or  executor  receive  money  due  to  his 
intestate  or  testator,  and  it  appears  that  the  supposed  testator  or 
intestate  is  still  alive,  the  money  may  be  recovered  back ;  because 
the  executor  or  administrator  can  have  no  authority  whatever 
during  the  lifetime  of  the  party. — See  3  T,  -B.,  125.  So  if  a  judg- 
ment be  reversed,  after  payment  of  it  or  of  the  execution  upon  it, 
it  may  be  recov'ered  back  in  this  action. — 10  Wen^y  354 ;  6  Cow^j 
297.  And  the  action  lies  against  the  real  parties  plaintiffs,  where 
the  suit  was  prosecuted  in  the  name  of  a  nominal  plaintiff. — 24 
Wen,,  32. 

Paid  by  Plaintiff  upon  a  Forged  Instrument. — ^If  a  person  dis- 
count a  bill  or  note,  and  it  turns  out  to  be  forgery,  he  may  recover 
the  amount  of  the  money  he  paid  upon  it,  in  this  action,  against 
the  person  to  whom  he  paid  it. — 5  Taunt,,  488.  See  Ry.  d:  M,, 
49 ;  Z  B,  dh  C,  428.  But  if  the  man  whose  name  is  forged,  take 
up  the  bill  or  note,  he  cannot  recover  the  money  back  from  the 
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party  to  whom  he  has  paid  it,  that  party  being  an  innocent  holder 
for  valuable  consideration. — 6  Surr^  13S4,  So,  if  the  drawer  of  a 
foiled  bill  accept  it,  and  pa;  it,  he  cannot  recover  back  the  Bom 
irom  the  person  to  whom  he  has  paid  it. — lb.  So,  if  a  bill  be  made 
payable  at  a  banker's,  and  be,  imagining  the  acceptance  to  be 
the  genuine  signature  of  his  customer,  pay  it,  he  cannot  recover 
back  the  money  from  the  pereon  to  whom  he  paid  it. — 6  Taunl^  76. 

Whore  a  banking  company  paid  notes,  on  which  the  name  of 
the  president  had  been  foiled,  and  neglected  for  fifteen  days  to 
return  them,  it  was  held  that  they  had  lost  their  remedy  against 
the  person  from  whom  the  Dot«s  had  been  received. — 17  Mau^  S8. 
The  Supreme  Court  of  the  United  States  wont  beyond  this,  and 
held  that  if  a  bank  receive,  as  genuine,  forged  notes,  purporting  to 
be  its  own,  and  pass  tliem  to  the  credit  of  a  depositor  who  acta  in 
good  fiuth,  it  is  bound  by  the  credit  thus  given,  and  the  notes  are 
to  be  treated  as  cash.— ID  Wk^t^  340. 

Paid  by  Plaintiff  by  Mistake. — If  a  man  under  a  mistake,  pay 
money,  which  there  was  no  ground  to  claim  in  conscience,  and  it 
be  a  mistake  in  faet,  and  not  merely  of  law,  he  may  recover  it  in 
this  form  of  action,  from  the  person  to  whom  he  paid  it. — 3  Wen^ 
412,  So,  money  paid,  with  fuUtQcans  of  knowledge,  but  under  a 
foi^etAilness  ot/aeti  at  the  time  of  payment  which  implies  absence 
of  knowledge  at  that  time,  may  be  recovered  in  this  action. — 9  Jf, 
dt  W^bi;  8  Wen^  69.  But  if  a  pereon,  with  a  full  knowledge  of 
all  the  fiwta,  pay  over  money  to  another,  he  cannot  recover  it  back, 
becanse  he  paid  it  in  ignorance  of  the  law,  or  a  misconception  of  it. 
—1  Wen.,S66;  9  Cow.,614. 

Upon  Failure  of  Conttderalicn. — When  money  is  paid  for  a  cer- 
tain consideration,  if  the  consideration  afterwards  fail,  the  party 
who  paid  the  money  may  recover  it  back,  in  this  action.  Thus,  if 
money  be  paid  for  a  thing,  and  the  thing  contracted  for,  be  not 
afterwards  delivered,  the  money  may  be  recovered  back  in  this 
actien.— 4  M.  A  S.,  475  ;  3  ^.  <£  C,  814  ;  4  Sing.,  5.  So,  money 
paid  on  account  of  services  to  be  performed,  may  be  recovered 
back  in  this  action,  in  case  of  non-performance. — 12  John.,  363. 
So,  this  action  lies  to  recover  back  money  paid  on  a  contract  which 
has  been  rescinded. — 12  John.,  474 ;  I  T.  R.,  133.  So,  to  recover 
back  part  of  the  consideration  money  paid  on  a  contract  for  the 
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parchase,  after  the  purchase  money  has  been  tendered,  and  a  deed 
demanded,  so  as  to  pat  the  vendor  in  default — 25  John^  24.  Where 
one  agrees  to  convey  land  on  the  payment  of  money,  the  vendee 
must  not  only  tender  or  pay  the  money,  but  he  must  demand  a 
conveyance,  and  after  waiting  a  reasonable  time  for  it  to  be  made 
outy  must  present  himself  to  receive  it — 6  Cow^  13. 

But  this  action  will  not  lie,  if  the  plaintiff  have  received  any 
benefit  from  the  contract  under  which  it  was  paid. — 1  N.  R^  260. 
The  only  remedy  is  by  an  action  upon  the  contract  Where  A. 
purchased  an  annuity  for  his  life,  which  was  r^ularly  paid  up  to 
the  time  of  his  death,  but  no  memorial  of  the  grant  of  annuity  was 
enrolled,  it  was  held,  that  A's.  executrix  could  not^  on  that  ground, 
insist  that  the  contrlict  was  void,  and  recover  back  the  considera- 
tion money. — 6  B.  (k  C^  Qb\,  ^If  an  action  is  brought  with  a 
view  to  rescind  a  contract,  you  must  do  it  while  the  contract  con- 
tinues executory,  and  then  it  can  only  be  done  on  the  terms  of 
restoring  the  other  party  to  his  original  situation." — 2  Doug.  {^^) 
468 ;  QW.H.itO.,  309. 

Money  obtained  by  Misrepresentation  or  Fraud, — ^If  money  be 
obtained  from  a  man  by  misrepresentation  or  fraud,  he  may  recover 
it  back  in  this  action.  Where  pioperty  was  sold  at  auction  under 
a  descriptidn  which  was  untrue,  and  calculated  to  entrap  persous 
coming  into  the  auction-room,  the  sale  was  held  void,  and  that  the 
purchaser  might  recover  back  his  deposit. — 8  C,  d:  P.,  469.  But 
the  representation  must  be  fraudulent  as  well  as  incorrect  to  enable 
the  plaintiff  to  recover. — 9  B,  d  C,  928.  So,  money  obtained  by 
a  fraudulent  trick  or  artifice,  may  be  recovered  back. — 1  C.  dt  Jf., 
26 ;  2  Brod.  <&  B^  369  ;  1  /ft.,  289. 

Paid  by  Plaintiff  under  Compulsion. — ^If  a  man  be  obliged  to 
pay  money  wrongfully  by  compulsion,  he  may  in  general  recover 
it  back,  in  this  action.  Where  a  railway  company,  bound  by  their 
act  to  charge  for  carriage  along  their  line  to  all  persons  alike,  made 
an  allowance  to  carriers  of  ten  per  cent,  for  loading  and  unloading, 
except  to  J.  L.,  whom  they  charged  and  obliged  to.  pay  the  full 
amount,  it  was  holden  that  J.  L.  might  maintain  this  action  against 
the  company,  to  recover  from  them  the  ten  per  cent  he  was  com- 
pelled to  pay  more  than  carriers. — 7  Man.  d:  Oran.^  254 ;  see  also 
6  W.H.ik  O,^  703,  346.     But,  if  a  man  pay  an  ill<^al  or  on- 
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founded  demand,  under  a  threat  of  being  sued  for  it,  or  under  com- 
pnlsiou  of  process,  he  cannot  recover  it  back  in  this  form  of  action ; 
for  it  is  a  voluntary,  not  a  compulsoiy  payment,  inasmuch  as  if  he 
had  defended  the  action,  he  would  not  hare  been  compelled  to  paj 
the  money.  The  rule  of  lair,  in  such  cases,  is  thus  stated  bj  the 
court  iu  7  Cuih^  131 :  "  It  is  an  established  rule  of  law,  that  if  a 
party,  with  a  full  knowledge  of  the  fitcts,  voluntarily  pays  a  demand 
urgently  made  on  him,  and  attempted  to  be  enforced  by  legal  pro- 
ceedings, be  canuot  recover  back  the  money,  as  paid  by  compul- 
sion, uiUeM  there  be  fraud  in  the  party  enforcing  the  claim,  and  a 
Itnovfledpe  that  the  claim  u  unjuit,  and  the  case  is  not  altered  by 
the  fact,  that  the  party  so  paying,  protests  that  he  is  not  answer- 
able, and  gives  notice  that  he  shall  bring  an  action  to  recover  the 
money  back."— Sm  alto,  &.  Taunt^  152  ;  9  Bing^  644  ;  9B.i&C^ 
6tl,  679  ■,4Ad.d:  Ell^  858. 

Money  paid  under  a  Moral  Obligation. — If  a  man  pays  what 
the  law  would  not  hare  compelled  him  to  pay,  but  what  iu  equity 
and  good  conscience  be  ought  to  pay,  he  cannot  recover  it  back. 
So  where  a  man  has  paid  a  debt,  which  would  otherwise  have  been 
barred  by  the  statute  of  limitations ;  or  a  debt  contracted  during 
his  infancy,  which  in  justice  he  ought  to  discharge,  though  the  law 
would  not  have  compelled  the  payment,  yet  the  money  being  paid, 
it  will  not  oblige  the  payee  to  refund  it. — 1  T.  B^  286,  286, 

7.  Account  Slated. 

An  admission  of  a  balance,  or  acknowledgment  made  by  one 
party  to  another,  that  a  snm  of  money  is  due  to  the  latter,  is  suffi- 
cient/Jri'ma  facie  evidence  to  entitle  the  plaintiff  to  recover  that 
sum  or  an  amount  stated. — 1  T.  R.,  42.  But  an  acknowledgment 
by  the  defendant  after  action  brought,  of  money  being  due  to  the 
plaintiff,  where  there  is  no  evidence  of  a  debt  or  account  between 
them  having  existed  before  the  bringing  of  the  action,  is  not  evi- 
dence in  support  of  this  count. — 2  C.  P.  C,  544.  To  support  this 
count,  there  must  be  an  acknowledgment  of  a  subsisting  debt ; 
therefore  an  admission  by  the  defendant,  that  he  had  received  a 
sum  of  money  on  account  of  the  bankrupt,  after  an  act  of  bank- 
ruptcy, but  not  that  it  was  a  snbaisting  debt,  is  not  evidence  to 
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sapport  this  connl — 7  B.  A  C^  628.  If  the  admusion  be  merdj 
that  the  defendant  is  indebted  to  the  plaintiff^  or  indebted  in  some 
amount,  without  stating  the  sam  paiticolarlj,  it  wiU  not  be  suffi- 
cient, even  to  recover  nominal  damages. — 1  M.^R^  253.  The 
admission  must  be  clear  and  unqualified. — Ih^  4  £.  d  C^  235  ;  4 
M.  A  W^  417. 

^  It  is  not  necessary  in  support  of  an  account  stated,  to  show  the 
nature  of  the  original  transaction,  or  indebtedness,  or  to  give  the 
items  constituting  the  account.  It  is  sufficient  to  prove  some  ex- 
isting antecedent  debt,  or  demand  between  the  parties,  respecting 
which  a  balance  was  struck.  Any  admission  of  a  balance  or  ac- 
knowledgment made  by  one  party  to  another,  that  a  sum  of  money 
is  due  to  the  latter,  is  sufficient  prima  facie  evidence  to  entitle  the 
plaintiff  to  recover  under  this  count.*^  As  Lord  Mansfield  says : 
'^  It  is  an  agreement  by  both  parties  that  all  the  articles  are  true." 
It  is  not  necessary,  however,  that  there  should  have  existed  motoal 
accounts  between  the  parties ;  it  may  relate  to  a  single  debt  or 
transaction.  Neither  does  the  nature  of  the  original  transaction, 
out  of  which  the  acknowledgment  of  indebtedness  grew,  appear  to 
be  material.  It  may  have  been  for  the  sale  of  land,  as  in  this  case, 
as  well  as  for  the  sale  of  other  property,  or  for  personal  servicer 
But  the  admission  of  indebtedness  must  be  clear  and  unqualified." 
—4  Mieh^  387. 

A  promissory  note  in  an  action  by  the  payee  against  the  maker, 
is  evidence  on  this  count. — 5  B,  Jb  C^  360. 

An  account  stated  with  plaintiff's  agent  is  sufficient. — 5  M,  A 
W^  65 ;  although  the  agent  be  the  wife  of  the  pluntiff — B.  N.  P^ 
129.  But  an  admission  by  the  defendant  in  a  conversation  with  a 
third  person,  not  an  agent^  that  he  was  indebted  to  the  plaintiff  in 
a  named  sum,  is  not  evidence  of  an  account  stated. — 1  Ad.  dt  EU^ 
448;  we  4  W.<t  TF^  417. 

The  subject  matter  of  the  account  must  have  been  for,  and  a 
debt — 5  Moortf  114, 116.  Proof  of  one  item  is  sufficient — 5  Jf. 
ik  iS.,  95. 

The  defendant  may  show  that  there  was  a  gross  error  or  mistake 
in  the  accounts,  or  that  the  admission  was  made  under  a  misap- 
prehension of  the  facts,  for  the  account  stated  is  not  conclusive 
evidence  against  him.— 8  M.  d  TF.,  140.    He  may  deny  that  any 
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account  was  stated,  or  may  deny  the  facts  from  which  the  plaintiff 
wishes  it  implied ;  or  he  may  prove  additional  facts  to  show  that 
the  case  is  one  in  which  an  action  on  account  stated  will  not  lie. 
— 1  Arch,,  N.P^  195, 

A  settlement  of  accounts  is  prima  facie  settlement  of  all  ac- 
counts ;  whether  so  or  not,  is  a  question  for  the  jury. — 4  Afich,, 
336. 

4.   Use  and  Occupation. 

Form  of  Remedy, — Every  person  in  possession  of  land,  out  of 
which  any  rent  is  due,  whether  it  was  orijrinally  demised  in  fee,  or 
for  any  other  estate  of  freehold,  or  for  any  term  of  years,  is  liable 
for  the  amount  or  proportion  of  rent  due  from  the  land  in  his  pos- 
session, although  it  be  only  a  part  of  what  was  originally  demised. 
— C,  Z.,  Sec,  2804.  Covenant  or  debt  was,  at  common  law,  the 
only  remedy  for  rent  due  on  a  lease  under  seal,  but  by  statute — 
76.,  Sec.  2806 — such  rent  may  be  recovered  in  an  action  of  debt  or 
assumpsit,  and  the  deed  of  demise  or  other  instrument  in  writing, 
if  there  be  any,  showing  the  provisions  of  the  lease,  may  be  used 
in  evidence  by  either  party  to  prove  the  amount  due  from  the  de- 
fendant The  preceding  sections  do  not  deprive  landlords  of  any 
legal  remedy  for  the  recovery  of  their  rents,  whether  secured  to 
them  by  their  leases,  or  provided  by  law. — /6.,  Sec.  2806. 

The  action  must  be  founded  on  contract,  and  cannot  be  sup- 
ported unless  there  be  a  contract,  express  or  implied,  between  the 
parties. — 1  T,  R.,  378.  And  in  cases  where  the  possession  is  ad- 
verse, assumpsit  cannot  be  supported — 13  M,  d:  FT.,  12 — but  the 
plaintiff  must  declare  in  trespass  or  ejectment,  as  the  court  will  not, 
in  such  case,  imply  a  contract. — 1  T.  R.,  386. 

When  a  party  entitled  to  a  term  in  land  demises  the  land  to 

another  at  a  weekly  rent  for  the  whole  of  such  term,  and  it  is  the 

intention  of  the  two  to  create  the  relation  of  landlord  and  tenant, 

an  action  may  be  brought  for  the  whole  of  such  time,  although  the 

lessee  has  given  notice  to  quit  before  the  expiration  of  the  term, 

and  has  quitted  accordingly — 9  Q.  B.,  1033 — but  a  demise  will  not 

be  deemed  an  assignment  against  the  intention  of  the  parties, 

though  nothing  be  left  in  the  party  demising. — lb. 
34 


£22  ASSUMPSIT — USE   AND   OCCUPATIOV. 

The  notice  to  detennine  an  estate  at  will — (7.  L^  Sec,  2807 — 
when  the  rent  received  is  payable  at  periods  of  less  than  three 
months,  most  not  only  be  as  long  as  the  interval  between  the  days 
of  payment,  but  must  terminate  at  the  expiration  of  such  an  inter- 
val.— 7  Cush^  346. 

Defendants  Occupation, — ^Proof  of  an  actual  occupation  by  the 
defendant  is  not  essential ;  proof  of  the  contract  or  tenancy  is  suffi- 
cient, and  the  plaintiff  need  not  prove  that  the  defendant,  in  fact, 
entered  and  occupied  the  premises ;  it  is  sufficient  if  the  defendant 
might  have  done  so  if  he  pleased,  and  was  not  prevented  by  the 
plaintiff.—!  Stark,,  463  ;  6  Binff,,  206 ;  1  C.d  F,,  610. 

If  A.  agrees  to  let  premises  to  B.,  who  permits  C.  to  occupy 
them,  B.  may  be  sued  for  the  rent — 8  T,  R^  327 ;  2  Stark,,  627 — 
and,  when  a  house  is  demised  by  a  written  agreement,  rent  may  be 
recovered,  after  the  house  has  been  burnt  down — 4  Taunt,,  46  ;  6 
Bing^  N.  C,  601 ;  9  Ad,  dk  Ell,,  849 — ^unless  there  be  an  express 
agreement  to  the  contrary — 1  Q,  B,,  421 — and  it  is  recoverable, 
also,  although  the  defendant  has  deserted  the  premises. — 2  Camp,, 
103.  A  tenant  who  has  left  the  premises,  in  pursuance  of  a  parol 
license  from  his  landlord,  without  having  given  a  regular  notice  to 
quit,  remains  liable  for  the  rent. — 8  Taunt^  260 ;  4t  B.db  C,  922. 
See  post. 

Damages, — If  there  has  been  a  stipulated  rent,  the  plaintiff  will 
be  entitled  to  recover  to  that  amount,  though  the  lease  be  void — 
Holt,,  47 — in  other  cases,  he  must  prove  the  value  of  the  premises. 
— 2  Br.  <t  Bing,,  680.    Where  the  plaintiff  is  not  the  person  who 
!  originally  let  the  premises  to  the  defendant,  he  can  only  recover 

rent  from  the  time  he  had  the  legal  title  in  him. — 3  Bing,,  474. 

I  Evidence  for  Defendant, — ^The  defendant  may  prove  a  payment 

of  the  rent  to  his  lessor  before  notice  of  the  assignment  of  the 
whole  to  the  plaintiff,  who  is  an  assignee  of  the  reversion. — 1  T, 
jR^  387.  He  may  show  that  he  entered  under  a  contract  for  the 
purchase  of  the  premises — ante,  p,  ;  or  as  a  trespasser.  Where 
a  party  is  let  into  possession  of  land  under  a  contract  to  purchase, 
which  afterwards  goes  off,  he  is  liable  to  an  action  for  use  and  oc- 
cupation, at  the  suit  of  the  vendor,-  for  the  period  during  which  he 

continues  in  possession  after  the  contract  went  off. — 8  M,  db  W,, 
I  118. 
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The  defendant,  under  a  parol  agreement  for  the  purchase  of  the 
premises,  went  into  possession.     Nothing  was  said  as  to  the  title  to 
be  conveyed.    The  plaintiff,  nine  months  afterwards,  tendered  a 
deed,  containing  a  warranty  against  her  own  acts  only,  which  the 
defendant  refused  to  accept — firstly,  because,  as  he  alleged,  the 
premises  were  encumbered,  which  did  not  appear,  and,  secondly, 
because  the  deed  tendered  did  not  contain  a  covenant  of  general 
warranty.    The  plaintiff  refused  to  execute  such  a  deed,  and  noti- 
fied the  defendant  that  if  he  remained  any  longer  in  possession 
he  must  pay  rent.    The  defendant  remained  in  possession  fifteen 
months  after  this  time.     It  was  held  that  assumpsit  for  use  and 
occupation  will  lie  at  common  law,  and  independently  of — 11  Geo,^ 
2 — ^that  whenever  the  defendant's  occupation  has  been  beneficial  to 
him,  that  is  a  sufficient  ground  to  imply  a  promise  to  pay  a  reason- 
able sum  by  way  of  compensation,  unless  there  is  something  in  the 
circumstances  inconsistent  with  the  notion  of  a  promise,  or  an  ob- 
ligation to  pay ;  that  upon  this  principle,  the  plaintiff  was  clearly 
entitled  to  recover  for  the  last  fifteen  months  of  the  defendant's 
occupancy,  which  was  after  negotiations  for  the  purchase  was  at  an 
end;  that  from  the  circumstances  under  which  the  defendant  en- 
tered into  possession,  no  promise  could  be  implied  to  pay  for  his 
occupancy,  pending  the  negotiations  for  the  purchase,  in  the  event 
of  the  defendant's  refusal  to  accept  his  proposition,  or,  having  ac- 
cepted it,  her  subsequent  refusal  to  perform  on  her  part ;  that,  on 
the  acceptance  of  the  proposition,  the  defendant  became  bound  to 
convey  a  good  title  to  the  premises ;  the  rule  being  that  in  any 
contract  for  the  sale  of  lands,  unless  the  contrary  intention  is  ex- 
pressed, there  is  an  implied  undertaking  on  the  part  of  the  vendor, 
available  at  law  as  well  as  in  equity,  while  the  contract  remains 
executory,  to  make  out  a  good  title,  clear  of  all  defects  and  incum- 
brances ;  that,  it  must  be  presumed,  in  the  absence  of  any  finding 
to  the  contrary,  that  the  deed  tendered  would  have  conveyed  a 
good  title,  the  burthen  being  upon  the  purchaser  to  show  a  defect 
in  the  title  which  will  justify  him  in  refusing  to  accept  a  convey- 
ance ;  that  on  the  acceptance  of  the  defendant's  proposition,  the 
plaintiff  also  became  bound  to  convey  by  a  deed  containing  a 
general  warranty  ;  the  rule  being,  that  in  every  contract  for  the 
sale  of  lands,  the  vendor,  unless  there  is  something  to  show  a  con- 
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trary  intention,  or  unless  he  acts  in  a  mere  minLstcrial  or  fiiducisuy 
capacity,  impliedly  engages  to  convey  by  a  deed  containing  the 
usual  covenants,  and  lands  in  this  state  are  usually  conveyed  by 
deed  containing  a  general  warranty ;  that  the  deed  tendered  by  the 
plaintiff,  as  it  did  not  contain  a  general  warranty,  but  only  a  cove- 
nant against  the  plaintifiTs  own  acts,  was  not  such  as  the  contract 
required,  and  the  defendant  was  justified  in  refusing  to  accept  it ; 
that  as  the  failure  to  consummate  the  sale,  arose,  therefore,  from 
the  default  of  the  plaintiff,  she  was  not  entitled  to  recover  for  the 
defendant's  occupacy  during  the  first  nine  months,  and  pending  the 
negotiation  for  the  purchase.  It  seeim  that  the  defendant  would 
have  been  liable  if  the  failure  in  the  consummation  of  the  sale  had 
arisen  from  his  own  default  or  refusal  to  perform  on  his  part, — 3 
Mich,,  566.  The  defendant  may  show  that  the  house  was  let  for  an 
unlawful  or  immoral  purpose,  as  for  a  brothel. — 1  Esp,,  13  ;  H,  dt 
M.,  251. 

Determination  of  Tenancy  by  Assignment  or  Surrender. — By  stat- 
ute, (7.  Z.,  Sec,  3177,  no  estate  or  interest  in  lands,  other  than  lands 
for  a  term  not  exceeding  one  year,  d:c.,  shall  be  created,  granted,  as- 
signed and  surrendered,  unless  by  act  or  operation  of  law,  or  by  a  deed 
or  conveyance  in  writing,  <kc.  By  this  statute  a  parol  assignment  or 
license  to  quit,  wull  be  insufficient — 1  Camp,,  318 — even  although 
the  defendant  has  left  the  premises — 2  Camp.,  103  ;  8  Taunt.^  270 
— or,  though  the  agreement  between  the  parties  be  cancelled. — 6 
East.,  86  ;  ^  B.  <S:  C,  922. 

The  assignment  or  surrender  may,  however,  by  the  words  of  the 
statute,  be  effectual  "  by  act  or  operation  of  law,"  though  not  made 
in  writing.  If  a  landlord  in  the  middle  of  a  quarter  accept  from 
his  tenant  the  key  of  the  house  demised,  under  a  parol  agreement, 
tjiat  upon  her  then  giving  up  the  possession,  the  rent  shall  cease, 
and  she  never  afterwards  occupies  the  premises,  he  cannot  recover 
in  an  action  for  the  use  and  occupation  of  the  house  for  the  time 
subsequent  to  his  accepting  the  key. — 5  Taunt.,  518.  It  must, 
however,  be  clearly  established  that  it  was  the  landlord's  intention 
to  determine  the  tenancy  by  accepting  the  key  of  the  house,  as  it 
would  be  insufficient  to  show  merely  that  the  key  was  left  at  plain- 
tiff's house,  or  delivered  to  his  servant. — 1  Stark.,  465.  Upon  a 
tenancy  from  year  to  year,  determinable  at  a  quarter's  notice,  the 
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lessor  licenses  the  tenant  to  quit  in  the  middle  of  a  quarter,  and 
tenant  quits,  and  the  lessor  accepts  possession,  it  is  a  surrender  by 
operation  of  law,  destroying  the  right  to  rent  for  the  whole  or  any 
part  of  the  current  quarter. — 8  B,  d;  C,  324.  In  all  these  cases 
the  consent  of  all  the  parties  to  the  change  of  the  tenancy  is  neces- 
sary.—1  a  d'  M„  188  ;  7  a  B,,  284. 

The  following  cases  in  relation  to  the  liability  of  a  landlord  to 
his  tenant  on  account  of  the  concealment  of  the  condition  of  houses 
or  lands  let,  are  deemed  proper  to  be  inserted. 

There  is  no  implied  duty  in  the  owner  of  a  house  which  is  in  a 
ruinous  and  unsafe  condition,  to  inform  a  proposed  tenant  that  it  is 
unfit  for  habitation :  and  no  action  will  lie  for  an  omission  to  do 
so,  in  the  absence  of  express  warranty  or  active  deceit. — 1  J.  Scott, 
594.  Tliis  was  an  action  on  the  case  for  not  informing  the  plain- 
tiff of  the  condition  of  the  house.  After  noticing  the  distinction 
between  this  case  and  that  of  Uill  vs.  Grey — Stark^  ^.  P,  C,  434 — 
and  observing  tliat,  in  the  latter,  the  plaintiff  saw  that  the  pur- 
chaser of  the  picture  had  fallen  into  a  delusion  in  supposing  the 
picture  to  be  Sir  Felix  Agar's,  and  yet  he  did  not  remove  it — Jarvis, 
(7.  J ^ proceeds  :  "That  shows  something  like  an  act  done.  That 
case  being  disposed  of,  I  think  the  declaration  does  not  disclose  a 
siiflicient  cause  of  action.  It  is  not  pretended  that  there  wits  any 
warranty,  express  or  implied,  that  the  house  was  fit  for  inmiediate 
occupation ;  but  it  is  said,  that  because  the  defendant  knew  that 
the  plaintiff  wanted  it  for  immediate  occupation,  and  knew  that  it 
was  in  an  unfit  and  dangerous  state,  and  did  not  disclose  that  fact 
to  the  plaintiff,  an  action  of  deceit  will  lie.  Tlie  declaration  does 
not  allege  that  the  defendant  made  any  misrepresentation,  or  that 
he  had  reason  to  suppose  that  the  plaintiff  would  not  do  what  any 
man  in  his  senses  would  do,  viz :  make  proper  investigation,  and 
satisfv  himself  as  to  the  condition  of  the  house  before  he  entered 
upon  the  occupation  of  it.  There  is  nothing  amounting  to  deceit ; 
it  was  a  mere  ordinary  transaction  of  letting  and  hiring."  In 
Smith  vs.  Marable — 11  M.  <t  W.,  5 — it  was  decided  that  it  is  an 
implied  condition  in  the  letting  of  a  furnished  house,  that  it  shall 
be  reasonably  fit  for  habitation  ;  and  if  it  be  not,  as  when  greatly 
infested  by  bugs,  the  tenant  may  quit  it  without  notice,  and  will 
not  be  liable  to  suit  after  quitting  it.     In  Hart  vs.  Windsor — 12 
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Jf.  d  W^  68 — ^in  action  for  rent  upon  a  lease  of  a  house  and  land, 
the  defendant  left  the  premises  before  the  commencement  of  the 
time  for  which  the  rent  was  named,  because  the  house  was  so  in- 
fested with  bugs  that  the  defendant  could  not  live  in  it.  The  court 
held  that  there  is  no  implied  warranty,  on  a  lease  of  a  house,  or  of 
hind,  that  it  is  or  shall  be  reasonably  fit  for  habitation,  occupation 
or  cultivation ;  and  that  there  is  no  contract,  still  less  a  condition, 
implied  by  law  on  the  demise  of  real  property  only,  that  it  is  fit 
for  the  purpose  for  which  it  is  let.  See  also,  Sutton  vs.  Tennor. — 
Ih^  25.  In  Hart's  case,  Park,  B.,  said  of  Smith  vs.  Marable :  '^it 
was  the  case  of  a  devise  of  a  ready  furnished  house  for  a  temporary 
residence  at  a  watering  place.  It  was  not  a  lease  of  real  estate 
merely.  But  that  case  certainly  cannot  be  supported  on  the  ground 
on  which  I  rested  my  judgment." 

5.  On  Warranty. 

A  warranty  of  title  is  implied  on  the  sale  of  a  chattel — 1  John^ 
247.  In  Mbrley  vs,  Actraborough^  3  W,  H,<k  G^  600 — ^the  Court 
of  Exchequer  decided  that  there  is  no  implied  warranty  of  title  in 
the  sale  of  a  personal  chattel ;  and  that  in  the  absence  of  fraud  a 
vendor  is  not  liable  for  a  defect  of  title,  unless  there  be  an  express 
warranty,  or  an  equivalent  to  it,  by  declaration  or  conduct.  ^The 
question  in  each  case,  where  there  is  no  warranty  in  express  tenns, 
will  be  whether  there  are  such  circumstances  as  to  be  equivalent 
to  such  a  warranty ;  usage  of  trade,  if  proved  as  a  matter  of  fact, 
would  of  course  be  sufficient  to  nuse  an  inference  to  such  an  en- 
gagement ;  and,  without  proof  of  such  usage,  the  very  nature  of 
the  trade  may  be  enough  to  lead  to  the  concluuon,  that  the  person 
carrying  it  on  must  be  understood  to  engage  that  the  purchaser 
shall  enjoy  that  which  he  buys,  as  against  all  persons.'^ — ^  Similar 
questions  occur  in  cases  as  to  the  quality  of  goods,  in  which  it  is 
clear  there  is,  by  law,  no  implied  warranty ;  yet  if  goods  are  or- 
dered of  a  tradesman,  in  the  way  of  his  trade,  for  a  particular  pur- 
pose, he  may  be  considered  as  engaging  that  the  goods  supplied 
are  reasonably  fit  for  that  purpose.  We  do  not  suppose  that  there 
would  be  any  doubt,  if  the  articles  are  bought  in  a  shop  professedly 
carried  on  for  the  sale  of  goods,  that  the   shop-keeper  must  be 


ASSUMPSIT OH   WA&RANTT.  527 

considered  as  warranting  that  those  who  purchase  will  hare  a 
good  title  to  keep  the  goods  purchased.  In  such  a  case  the  vendor 
sells,  ^  as  his  own,"  and  that  is  what  is  equivalent  to  a  warranty  of 
title."  As  the  rule  of  the  common  law  is,  that  there  is  no  implied 
warranty  from  the  mere  contract  of  sale  itself  we  think  that  where 
it  is  to  be  implied  from  the  nature  of  the  trade  carried  on,  the  mode 
of  carrying  on  the  trade  should  be  such  as  clearly  to  raise  that 
inference. 

Where  one  farmer  bought  of  another  the  carcass  of  a  dead  pig 
for  food,  which  turned  out  to  be  unsound  and  unfit  for  human  con- 
sumption, it  was  held  that  no  warranty  of  soundness  was  implied 
by  law.— 16  M.  d  W^  644  ;  10  Mom^  107. 

No  particular  words  are  prescribed  by  law  to  constitute  a  war- 
ranty; but  it  is  essential  that  the  affirmation  made  at  the  time  of 
sale  be  intended  by  the  parties  as  a  warranty. — 20  JoKn^  203  ;  4 
Cow^  440.  It  is  not  necessary  that  the  word  ^* warrant"  should  be 
used ;  if  the  words  used  are  intended  as  a  representation  of  the 
soundness,  4^c.,  of  a  horse,  and  the  plaintiff  relied  upon  them  as 
such,  they  will  be  considered  as  amounting  to  a  wananty.  It 
would  be  otherwise  if  what  was  said  was  a  mere  expression  of 
an  opinion  of  the  defendant. — 10  Wend^  413.  An  affirmation 
that  a  horse  was  not  lame,  made  at  the  time  of  sale,  or  previous, 
by  the  defendant,  and  that  he  would  not  be  afraid  to  warrant 
that  the  same  was  sound  every  way  as  far  as  he  knew,  was  held  to 
amount  to  a  warranty. — 13  Wend^  277.  Whether  what  was  said 
was  intended  as  a  warranty  or  not,  is  a  question  of  fact  to  be  decid- 
ed by  the  jury.— 10  FTen.,  413  ;  19  John.,  290,  484.  When  the 
seller,  in  the  course  of  the  conversation  at  the  time  of  the  sale, 
said  to  the  person  who  was  about  to  purchase  the  horse,  ""  You 
may  depend  upon  it,  the  horse  is  perfectly  quiet  and  free  from  vice," 
it  was  holden  to  be  a  warranty. — 3  Moo.  ds  i?.,  2. 

As  to  what  shall  be  deemed  unsoundness.  Lord  Ellenhorough^ 
said  :  "  I  have  always  held  and  now  hold,  that  a  warranty  of  sound- 
ness is  broken  if  the  animal,  at  the  time  of  the  sale,  had  any  in- 
firmity upon  him,  which  rendered  him  less  fit  for  present  service ; 
it  is  not  necessary  that  the  disease  should  be  permanent  or  incurable ; 
while  a  horse  has  a  cough,  I  say  he  is  unsound,  although  that  may 
either  be  temporary  or  prove  mortal ;  the  horse  in  question  having 
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been  lame  at  the  time  of  the  sale,  when  he  was  warranted  to  be 
sound,  his  condition  subsequently,  is  no  defence  to  the  action.'* — 4 
Camp,,  281.  The  term  "  sound,"  in  a  warranty  of  a  horse  or  other 
animal,  implies  the  absence  of  any  disease  or  seeds  of  disease  in  the 
animal  at  the  time,  which  actually  diminishes,  or  in  its  progress, 
will  diminish  his  natural  usefulness  in  the  work  to  which  he  would 
properly  and  ordinarily  be  applied. — 9  M,  db  W^  668. 

A  general  warranty  will  not  extend  to  protect  against  plain  and 
obvious  defects,  as  where  a  horse  is  warranted  perfect,  and  wants 
an  ear  or  a  tail,  d:c.  It  is  said  that  defects  apparent  at  the  time  of 
the  bargain  are  not  included  in  a  general  warranty.  It  is  consid- 
ered that  the  role  would  not  be  carried  to  that  extent  now.  If  the 
buyer  examined  the  property  at  the  time  of  the  sale,  and  it  is  per- 
fectly apparent  that  it  has  some  particular  defect,  which  can  be 
discerned  without  requiring  any  particular  skill  in  the  qualities  of 
the  property,  as  the  loss  of  the  ear  or  tail,  it  will  be  presumed  that 
the  parties  did  not  include  such  defect  in  the  warranty.  But  if  the 
horse,  or  other  property,  has  a  defect  which  is  not  plain  and  obvi- 
ous, except  to  those  who  are  skilled  in  the  quality  of  the  particular 
article,  the  defendant  cannot  say  that  the  defect  was  too  obvious  to 
come  within  the  warranty.  If  the  attention  of  the  purchaser  is 
called  to  the  defect  at  the  time  of  sale,  it  will  not  be  included 
within  the  warranty — 7  Bing.,  6u2 — unless  the  defect  be  such  as 
may  or  may  not  be  unsoundness,  such  as  a  splint,  and  in  that  case 
the  effect  of  a  warranty  will  be  to  warrant  that  it  is  not  such  a 
defect  as  amounts  to  unsoundness. — 8  Bing^  454. 

It  is  not  necessary  for  the  plaintiff  to  prove  that  the  defendant 
knew  that  the  horse  was  unsound,  or  otherwise  did  not  answer  the 
warranty ;  even  if  the  declaration  contain  such  an  allegation. — 2 
C.  <t  P.,  540. 

If  the  horse  has  been  returned,  the  measure  of  damages  will  be 
the  full  price  paid  for  him  ;  if  he  has  not  been  returned  the  dama- 
ges will  be  tlie  difference  between  the  present  value  of  the  horse, 
and  the  price  paid  for  him. — 1  Taunt,  566.  If,  after  notice  to  the 
seller,  the  horse  is  sold  by  the  plaintiff,  he  will  recover  the  difference 
between  the  net  sum  produced  by  the  sale,  and  the  price  he  paid 
the  defendant  for  him. — 76.  In  4  Hilly  625,  the  court  said  this 
rule  was  right  in  the  particular  case,  as  no  other  evidence  of  value 
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than  the  price  paid  was  given  in  this  case.  But  they  held  that  the 
measure  of  damages  in  such  a  case,  is  the  difference  between  the 
value  of  the  horse  at  the  time  of  the  sale  considering  him  as  sound, 
and  his  value  with  the  defect  complained  of. — 7  C.  d:  P.,  741. 

Besides  the  damages  resulting  from  the  unsoundness,  the  plaintiff 
will  be  entitled  to  recover  from  the  defendant  the  expense  of  the 
keep  of  the  horse,  if  he  tendered  or  offered  to  return  him  ;  but  not 
otherwise. — 1  Taunt,  662.  And  as  the  purchaser  in  such  a  case  is 
entitled  to  keep  the  horse  a  reasonable  time,  until  he  can  fairly  sell 
it,  he  is  entitled  to  recover  the  expense  of  the  keep  during  such  time. 
—7  C.  db  P^  169 ;  2  Ad,  d:  Ell,,  129  ;  Ey,  <£•  ^.,  436.     • 

Where  the  plaintiff  was  induced  by  the  defendant's  warranty,  to 
warrant  the  horse  as  sound  to  a  person  to  whom  he  sold  it,  and  the 
horse  proving  unsound,  the  second  purchaser  brought  an  action 
against  the  plaintiff  upon  his  warranty,  of  which  the  plaintiff  gave 
the  defendant,  his  vendor,  notice,  and  the  option  of  defending  the 
action,  and  his  vendor  not  interfering,  the  plaintiff  defended  it  and 
failed,  it  was  held  the  plaintiff  was  entitled  to  recover  the  costs  he 
had  to  pay  in  the  action  against  him. — 7  Taunt,  153, 

The  buyer  may  maintain  an  action  on  the  warranty  against  the 
seller,  even  though  the  horse  have  not  been  returned,  or  although 
the  buyer  have  allowed  several  months  to  elapse  before  he  com- 
plained of  the  unsoundness. — 3  Ad,  d:  EIL,  103.  It  is  not  neces- 
sary to  return  the  horse  previous  to  bringing  a  suit,  nor  to  give 
notice  to  the  sellei^l  H,  BL  17  ;  3  Ad.  d'  Ell,  103— unless  the 
contract  of  sale  contain  a  stipulation  to  that  effect. — 2  H,  Bl,,  673. 

In  an  action  upon  a  warranty  of  title,  there  must,  in  general,  be 
a  recovery  by  the  person  claiming  title,  against  the  vendee,  before 
the  action  can  be  maintained. — 24  Wend.,  102.  The  vendee  cannot 
dispute  the  title  of  vendor,  unless  he  has  been  charged  at  the  suit 
of  another  person  who  has,  after  contestation,  shown  a  better  title. 
— 19  John.,  77. 

If  the  vendee  has  fully  notified  his  vendor  of  the  pendency  of 
the  suit,  a  recovery  against  the  vendee,  will  be  conclusive  evidence 
against  the  vendor. — 13  John.,  224.  One  notice  is  sufficient;  the 
vendor  is  bound  to  know  all  the  subsequent  proceedings  in  the  cause 
without  further  notice. — 1  John,,  619. 

Tlie  measure  of  damages  in  an  action  for  a  breach  of  an  im- 
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plied  warranty  of  title  in  the  sale  of  a  horse,  is  the  price  paidf  the 
interest  thereon,  and  the  cost  recovered  against  the  purchaser  or 
his  vendee,  in  case  of  a  suit  by  the  owner  and  notice  to  the  vendor; 
the  costs  of  the  defence  are  not  recoverable. — 5  Wen^  535. 

A  coont  for  money  had  and  received  may  be  added  to  the  special 
count.  If  the  horse  has  been  actually  returned,  the  plaintiff  may 
recover  on  this  count  the  price  he  paid  for  the  horse ;  but  merely 
making  a  tender  of  the  horse  would  not  be  sufficient. — *I  EeaUy 
214 ;  iCr.dM^  207. 

6.  ^otes  payable  in  Specific  Articles, 

If  a  place  of  pa3rment  be  mentioned  in  the  note,  payment  must 
be  made  at  such  place. 

If  no  place  is  appointed  in  a  note  payable  in  ponderous  articles 
on  a  particular  day,  the  payer  must,  before  the  day  of  payment^ 
caU  on  the  payee  to  know  where  the  articles  shall  be  delivered,  and 
then  deliver  them  there,  if  the  delivery  at  the  place  designated  by 
the  payee  would  be  reasonable,  and  within  the  probable  contempla- 
tion of  the  parties  when  the  note  was  given ;  as  at  the  payee's 
house  in  the  same  town.— 4  Caw^  453.  If  the  parties  cannot 
agree  on  a  place  of  payment,  the  maker  may  give  notice  to  the 
payee  at  what  place  he  will  deliver  the  articles,  and  deliver  them 
at  that  place.  And  at  the  trial  parol  evidence  may  be  admitted  to 
prove  that  the  parties,  at  any  time,  agreed  upon  the  place  of  deliv- 
ery ;  or,  in  the  absence  of  such  proof,  evidence  may  be  given  for 
what  use  the  articles  were  purchased,  and  thus  show  at  what  place 
the  parties  must  have  understood  the  property  should  be  delivered. 
— Chip,  an  Con^  27. 

Of  a  note  for  portable  specific  articles,  as  cattle,  grain,  d;c.,  pay- 
able at  a  particular  time,  the  creditor's  place  of  residence  at  the 
time  the  note  was  given,  is  the  place  of  payment — 'Ibid^  25,  28 ; 
4  Wend^  377. 

On  a  note  payable  in  cattle,  or  other  specific  aritcles  on  demand, 
they  are  supposed  to  be  at  the  debtor's  place  of  residence,  and  the 
creditor  must  there  demand  the  payment. — Ibid,  28  ;  5  Caw^  516. 
The  like  note  of  a  merchant  payable  in  goods,  or  of  a  mechanic 
payable  in  his  work,  is  in  law,  payable  at  the  store  of  the  former, 
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or  the  shop  of  the  latter. — 2  DentOy  145.  So  a  note  payable  in 
lumber,  given  by  one  who  owns  a  saw  mill,  and  keeps  his  lumber 
at  the  mill  yard,  is  payable  at  the  mill  yard. — Jbid.  So,  of  a 
farmer,  payable  in  farm  produce. — 5  Cow^  516. 

In  these  cases  a  personal  demand  of  the  maker  made  at  the  store, 
shop,  or  mill  yard,  ifec,  would  be  sufficient ;  and  even  if  such  a  de- 
mand IS  made  elsewhere,  it  would  be  enough,  unless  t^e  maker 
offer  to  make  the  payment  at  the  store,  shop  or  mill  yard ;  in 
which  case  the  holder  of  the  note  would  be  bound  to  go  to  the 
place  of  payment  to  receive  the  property.  A  demand  at  the  store, 
Jbc,  would  be  the  proper  one,  as  the  creditor  is  to  receive  the  prop- 
erty there.  The  maker  must  at  all  reasonable  hours,  be  at  the  place 
of  payment,  and  prepared  to  perform  his  contract,  whenever  re- 
quired by  the  holder  of  the  note. — 2  Denioy  145.  He  is  not,  how- 
ever, to  go  there  more  than  once,  nor  to  remain  there  until  the 
maker  of  the  note  shall  be  found  there. — Ibid.  If  the  debtor  is 
not  there,  a  demand  may  be  made  of  any  one  in  charge  for  him ; 
and  if  no  such  person  can  be  found,  a  public  demand  at  the  place, 
at  a  reasonable  time,  is  sufficient — Ibid.  A  demand  of  the  son — 
Ibid'-OT  of  the  wife— 16  Mass^j  453 — ^at  the  proper  place,  in  the 
absence  of  the  maker  is  sufficient. 

If  a  merchant  give  a  note  to  A.,  payable  in  goods,  without  time 
or  place  of  payment,  the  payee  '^is  to  be  treated  as  other  customers 
are  treated;  h^  has  a  right  to  call  for  a  part  of  the  goods  at  a  time, 
such  as  he  shall  elect — 20  Wend.j  189 — and  the  merchant  has  no 
right  to  require  that  the  whole  amount  shall  be  received  at  one 
time.  The  merchant 'is  also  bound  to  deliver  the  goods  at  the 
market  price,  and  has  no  right  to  charge  them  at  a  higher  price ; 
and  the  payee  has  no  right  to  require  the  price  of  the  goods  to  be 
reduced,  on  the  ground  that  he  can  purchase  the  same  goods 
cheaper  at  another  store. — Chip,  on  Con.^  29;  «€  10  Wend.^  199, 
On  a  like  note  of  a  cabinet  maker  to  B.,  payable  in  cabinet  work, 
B.  has  a  right  to  select  out  of  the  articles  on  hand,  not  engaged  to 
other  customers;  and  if  all  such  articles  as  he  shall  wish  to  receive' 
are  not  on  hand,  he  has  a  right  to  require  any  such  articles  as  are 
usually  made  at  such  shop,  to  be  made  within  a  reasonable  time. 
— Chip,  en  C(m.j  29,  30. 

If  a  blacksmith  or  other  mechanic  give  a  like  note,  payable  in 
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his  work,  the  holder  of  it  has  a  right  to  call  at  the  shop  of  snch 
mechanic,  from  time  to  time,  for  such  articles,  and  the  performance 
of  such  work,  as  he  shall  choose,  within  the  line  of  the  mechanic's 
business;  and  the  mechanic  is  bound  to  treat  him  as  an  industrious 
mechanic  treats  his  customers,  and  has  no  right  to  tender  such  arti- 
cles as  he  shall  select,  in  satisfaction  of  the  note. — Ib^  30. 

But  if  a  time  of  payment  be  mentioned  in  note  or  due-bill,  the 
payment  cannot  be  demanded  at  different  times,  nor  has  the  holder 
a  right  to  select  the  articles ;  but  the  maker  of  the  note  may,  at 
the  time  of  payment,  tender  such  articles  as  he  shall  choose. 
— Chip,  on  Con.^  30.  In  this  and  the  like  cases,  he  must  show 
himself  readv  to  the  last  moment  and  uttermost  convenient  time 
of  the  day,  at  the  proper  place,  with  the  goods  specifically  set 
apart,  and  designated,  so  as  to  enable  the  payee  to  maintain 
trover  in  case  thev  be  not  after^'ards  delivered  on  demand,  and 
this  whether  the  payee  or  agent  be  there  or  not.  And  he  is 
bound  to  tender  the  whole ;  for  the  contract  is  entire,  and  the 
payee  is  not  bound  to  receive  a  part  only. — 20  Wend,^  198;  4 
Cow,,  452. 

In  the  case  of  a  note  payable  in  cattle,  homed  cattle  only  are  a 
tender.  If  payable  in  stock,  or  live  stock :  horses,  sheep  and  cattle. 
If  payable  in  grain :  wheat,  rye,  indian  com,  oats,  barley  and  buck- 
wheat.— Chip,  on  Con,,  34.  If  payable  in  cattle  or  grain,  it  must 
be  paid  wholly  in  cattle,  or  wholly  in  grain,  a  part  of  each  will 
not  bo  a  lawful  tender.  If  payable  in  cattle  and  grain,  the  debtor 
may  pay  such  part  of  each  as  shall  suit  his  convenience. — Ih^  31, 
33. 

With  regard  to  the  property  which  may  be  offered  in  discharge 
of  the  demand,  the  general  rule  is,  that  property  which  has  such  a 
material  defect  that  it  cannot  be  applied  to  some  of  the  common 
uses  to  which  such  property  is  applied,  and  which  of  course  is  not 
merchantable,  will  not  be  a  lawful  tender  on  a  note  given  for  that 
species  of  property. — Tb,,  32. 

Certain  species  of  property  pass  by  measure,  weight  or  number; 
sncli  as  liquors,  grain,  beef,  boards,  sheep,  <fec.  Property  of  this 
kind  may  be,  and  often  is  contracted  for  by  number  or  quantit}', 
without  naming  any  sum.  Other  property,  such  as  cattle  and 
horses,  which  do  not  pass  by  weight  or  number,  are  contracted  for 
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by  stipulating  for  the  payment  of  a  certain  sum,  payable  in  the 
article  specified.  Property  which  passes  by  weight  or  number,  is 
the  subject  of  two  species  of  contracts.  A.  gives  his  note  to  B.  for 
one  hundred  bushels  of  wheat,  C.  gives  his  note  to  D.  for  one 
hundred  dollars  payable  in  wheat.  Again,  property  which  passes 
by  measure,  weight  or  number,  has  a  market  price,  which  varies 
from  that  of  the  first  quality  to  that  of  the  most  inferior  quality 
wliich  is  merchantable.  Consequently,  there  is  always  an  average 
market  price  for  such  articles.  Now  when  A.  gave  his  note  to  B. 
for  one  hundred  bushels  of  wheat,  it  must  be  presumed  the  parties 
had  in  view  wheat  of  an  average  quality,  which  would  bring  the 
average  market  price ;  neither  wheat  of  the  first,  nor  most  inferior 
quality.  Therefore,  that  wheat  only  which  would  bring  the  aver- 
age market  price,  is  a  valid  tender  on  such  note.  But,  C,  who 
gave  his  note  to  D.,  for  one  hundred  dollars,  payable  in  wheat,  is 
not  bound  to  pay  in  wheat  of  an  average  quality,  or  that  which 
will  bring  the  average  market  price;  if  it  be  wheat  which  mer- 
chants and  other  dealers  in  the  article  will  purchase  at  any  price 
it  will  be  a  lawful  tender  at  such  price.  The  same  principle  ap- 
plies to  all  kinds  of  property  contracted  for  by  measure,  weight  or 
number. — lb,,  33,  34. 

If  A.  give  B.  a  note  for  one  hundred  dollars,  payable  in  neat  cat- 
tle, any  cattle  which  are  not  so  defective  as  to  be  wholly  unsaleable, 
are  a  lawful  tender  on  such  a  note. — 76.,  34. 

Where,  on  a  note  for  fifty  dollars  payable  in  a  horse,  neat  stock 
or  lumber,  at  the  appraisal  of  two  persons  named,  the  defendant 
tendered  a  horse  at  seventy  dollars,  claiming  the  diff'erence,  the 
court  held  that  the  plaintiff  was  not  bound  to  receive  a  horse  of 
greater  value  than  the  amount  of  the  note  and  pay  the  difference ; 
that  if  the  horse  is  of  greater  value  the  defendant  must  either  ten- 
der him  at  the  amount  to  be  paid,  or  keep  him  and  pay  the  money. 
— 13  Wend,,  95. 

On  a  note  like  the  above,  it  is  incumbent  on  the  maker  of  the 
note  to  procure  the  appraisement  of  the  property  by  both  the  per- 
sons named  ;  the  appraisement  of  one  is  not  sufficient. — Ibid, 

A  tender  of  the  property,  properly  made,  is  a  satisfaction  of  the. 
demand ;  the  debt  is  paid,  and  the  articles  tendered  become  the 
property  of  the  creditor,  and  afterwards  are  kept  at  his  risk  and 
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expense. — lb. ;  2  Kenfs  Cam^^  508-9.  An  allegation  of  a  tend^ 
of  goods  IB  not  supported  by  proof  of  a  delivery,  or  offer  to  deliver, 
closed  casks  said  to  contain  them ;  bnt  they  should  be  tendered 
in  such  a  manner  that  the  party  may  have  a  reasonable  oppor- 
tunity of  inspecting  them,  and  of  ascertaining  whether  what  he 
has  bargained  for  is  presented  for  his  acceptance. — 1  \  M.dt  W^ 
347. 

The  measure  of  damages  in  an  action  on  a  note  for  the  payment 
of  a  sum  certain  in  specific  articles,  at  a  fixed  price,  which  were  not 
delivered,  is  the  sum  specified  in  the  note. — 5  Wend^  393.  In 
some  cases  it  has  been  held  that  the  value  of  the  articles  to 
be  delivered,  at  the  time  they  were  to  be  delivered,  was  the 
rule  of  the  damages.  See  the  cases  in  Sedgwick  on  Dattut^eSf 
pp.  442,  281-2. 

11.  Actions  on  the  Case. 

1.  In  general. 

2.  Of  Bailments,  and  rights  of  Bailees,  in  general. 

3.  Against  Railroad  Companies. 

4.  Against  Inn-keepers. 
6..  For  Deceit. 

6.  For  keeping  Dangerous  Instruments. 

7.  For  Offensive  Trades. 

8.  For  keeping  Dangerous  Animals. 

9.  Against  Proprietors  of  Stage  Coaches. 

10.  Against  Common  Carriers. 

11.  For  Injuries  in  the  Driving  of  Carriages. 

1.   In  General, 

The  action  on  the  case,  at  the  present  time,  may  be  understood 
to  comprise  all  actions  for  torts  or  injuries  effected  without  force, 
and  for  torts  and  injuries  arising  from  the  forcible  or  violent  act  of 
another,  when  the  tort  or  injury  is  not  the  immediate  effect  of  the 
force,  but  jnerely  a  consequence  of  it,  and  being  for  torts  only,  it  is 
technically  called  an  action  of  trespass  on  the  case. — 1  Arch.N.P^ 
402.  Notwithstanding  the  act  be  inmiediate,  if  it  be  not  wilful, 
but  occasioned  by  the  carelessness  and  negligence  of  the  defend- 
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k  ant)  the  plaintiff  is  at  liberty  to  bring  an  action  on  the  case. — 10 

I  Bing^  112.    And  although  by  the  common  law  trespass  and  not 

i  case  mnst  be  brought,  where  the  act  was  wilfuly  this  rule  is  very 

}  much  changed  by  statute,  and  it  is  now  in  general  immaterial,  so 

I  far  as  regards  the  form  of  action,  whether  the  act  was  wilful  or  not. 

[  Where  by  wrongful  act  of  any  person,  an  injury  is  produced,  either 

to  the  person,  personal  property  or  rights  of  another,  or  to  his 
I  servant,  child  or  wife,  for  which  an  action  of  trespass  may  by  law 

be  brought,  an  action  of  trespass  on  the  case  may  be  brought  to 
recover  damages  for  such  injury,  whether  it  was  wilful  or  accompa- 
nied by  force  or  not ;  and  whether  such  injury  was  a  direct  and 
immediate  consequence  from  such  wrongful  act,  or  whether  it  was 
consequential  and  indirect. — C.Z.,  Sec,  4631 ;  see  infra. 

An  owner  of  land  made  an  excavation  therein,  within  a  foot  or 
two  of  a  public  street,  and  used  no  precaution  against  the  danger 
of  falling  into  it ;  a  person  passing  in  the  night  time,  fell  into  the 
excavation  and  was  injured.  Held^  that  the  owner  of  the  land  was 
not  liable  to  an  action  for  the  injury  thus  caused. — 10  Met.^  3*71. 

W.,  who  prepared  drugs  for  the  market,  by  his  servant,  labeled 
a  jar  of  belladonna,  a  poisonous  extract,  as  dandelion,  a  harmless 
medicine,  and  sold  it ;  and,  after  it  had  passed  through  several 
hands,  a  portion  of  the  contents  of  the  jar  was  sold  and  adminis- 
tered as  dandelion,  and  seriously  injured  the  patient.  It  was  held 
that  W.  was  liable  to  an  action  for  the  damages. — 2  Seld.^  397. 

In  an  action  on  the  case,  where  the  injury  of  which  the  plaintiff 
complains  has  resulted  from  the  negligence  of  both  parties,  without 
any  intentional  wrong  on  the  part  of  the  defendant,  the  action 
cannot  be  maintained. — 5  Hill^  282,  and  the  cases  there  dted.  No 
man  can,  in  any  case,  be  allowed  to  recover  damages  resulting 
from  his  own  misconduct  or  negligence.  A  plaintiff  suing  for 
negligence,  must  himself  be  without  fault. — 6  jERW,  592.  In  21 
TFen.,  616,  this  rule  was  applied  where  the  plaintiff  was  a  child, 
about  two  years  old ;  Cowen,  •/.,  holding  that,  although  the  child, 
by  reason  of  his  tender  age,  was  incapable  of  using  that  care  which 
is  required,  the  want  of  such  care  on  the  part  of  the  parents  or 
guardians  of  the  child,  furnished  the  same  answer  to  an  action  by 
the  child,  as  would  its  omission  on  the  part  of  the  plaintiff  by  an 
adult.    The  action  was  brought  for  an  injury  of  the  plaintiff,  occa- 
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Bioned  by  the  defendant's  driving  a  sleigh  on  to  him,  he  being  in 
the  highway.     The  judge  was  of  opinion  that  the  defendants  exer- 
cised all  the  care  which,  in  the  nature  of  the  case,  the  law  required, 
and  if  so,  that  it  was  a  case  of  mere  unavoidable  accident^  for  which 
the  defendants  were  not  liable.     Notwithstanding,  he  procce<ls  to 
discuss  the  question  of  negligence  on  the  part  of  the  plaintiff,  and 
in  relation  to  it,  comes  to  the  conclusion  above  mentioned.     Sub- 
sequent to  this  decision,  the  same  question  arose,  and  was  decided, 
in  the  case  of  Lynch  vs,  Hurdin,  1  Ad.  <t  Ml.,  iV.  S.,  29.     The 
defendant  negligently  left  his  horse  and  cart  unattended  in  the  street. 
The  plaintiff,  a  child,  a  boy  under  seven  years  old,  got  upon  the  cart 
in  play ;  another  child  led  the  horse  on,  and  the  plaintifi  who,  at  the 
time,  was  getting  off  the  shaft,  fell,  and  was  run  over  by  the  wheel, 
and  his  leg  was  broken.     The  defendant's  counsel  contended  that 
the  learned  judge  ought  to  direct  the  jury  that  there  was  no  evi- 
dence in  support  of  the  plaintiffs,  his  own  negligence  having  brought 
the  mischief  upon  him.     Williams^  t/.,  refused  to  withdraw  the  facts 
from  the  consideration  of  the  jury,  and  left  it  to  them  to  say,  first, 
whether  it  was  negligence  in  the  defendant's  servant  to  leave  the 
horse  and  cart  for  half  an  hour,  in  the  manner  described ;  and  sec- 
ondly, whether  that  negligence  occasioned  the  accident.     Verdict 
for  the  plaintiff.     Rule  nid  for  a  new  trial,  on  the  grounds  of  mis- 
direction, and  that  the  verdict  was  against  evidence.     The  rule  was 
discharged.     Lord  Denman,  in  concluding  his  opinion,  said:  "But 
the  question  remains,  can  the  plaintiff  then,  consistently  with  the 
authorities,  maintain  his  action,  having  been  at  least  equally  in 
fault.     The  reason  is  that,  supposing  that  fact  ascertained  by  the 
jury,  but  to  this  extent,  that  he  merely  indulged  the  natural  instinct 
of  a  child,  in  amusing  himself  with  the  empty  cart  and  deserted 
horse,  then  we  think  that  the  defendant  cannot  be  permitted  to 
avail  himself  of  that  fact.     The  most  blameable  carelessness  of  his 
servant  having  tempted  the  child,  he  ought  not  to  reproach  the 
child  with  yielding  to  that  temptation.     He  had  been  the  real  and 
only  cause  of  the  mischief.     He  has  been  deficient  in  ordinary 
care ;  the  child,  acting  without  prudence  or  thought,  has  however, 
shown  these  qualities  in  as  great  a  degree  as  he  could  be  expected 
to  possess  them.     This  indiscretion  has  no  proportion  to  that  of 
the  defendant,  which  produced  it."     The  same  question  occurred 
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in  BSrgt  ri,  Gardiner,  19  Conn.  lUp.,  COT.  In  that  case,  the  dft- 
fendant  had  set  np  a  gate  on  hie  own  land,  by  the  Bide  of  a  lane, 
through  which  the  plaiutiS^  a  child,  between  six  &nd  seven  years  of 
age,  with  other  children  in  the  same  neigh borbood,  were  accu»- 
tomed  to  pass  &om  their  places  of  residence  to  the  highway,  and 
vice  viTKt.  The  plaintifil  in  passing  along  sud  lane,  without  the 
liberty  of  any  one,  put  his  haods  on  the  gate  and  ahook  it,  in  con- 
seqaence  of  which,  it  fell  on  him  and  broke  his  1«^.  In  an  action 
for  this  injury,  the  coart  instructed  the  jury,  "  that  if  tbc  defendant 
was  guilty  of  negligence,  as  cltumed  by  the  plaintiff;  and  if  the 
plaintiff  was  injured  by  the  falling  of  the  gate,  the  defendant  was 
liable  in  this  action,  unless  the  jury  should  find  that  the  plaintiff, 
by  takiog  hold  and  shaking  the  gate,  and  causing  it  to  fall,  as 
claimed  by  the  defendant,  was  guilty  of  negligence,  or  misbehavior, 
or  the  want  of  proper  care  and  caution.  And  in  determining  this 
qaestioD,  it  was  proper  for,  and  the  duty  of  the  jury,  to  take  into 
consideration  the  age  and  condition  of  the  plaintiff;  whether  bis 
conduct  was  the  result  of  any  fault  or  negligence  on  his  part,  and 
whether  it  was  not  tiie  result  of  childish  instinct  and  thoughtleas- 
ness."  The  jury  rendered  a  verdict  for  the  pliuntiff;  and  the  de- 
fendant moved  for  a  new  trial  for  a  misdirection.  Ckurt^  Ch.J., 
after  stating  the  points  in  the  case,  and  the  rule,  "  that  although  a 
defendant  has  been  guilty  of  culpable  fault,  or  negligence,  produ- 
cing an  injury,  yet  if  his  act  was  not  wanton  and  intentional ;  and 
if  the  pliuntiff,  by  his  own  mlscouduct,  or  neglect,  amounting  to  the 
want  of  ordinary  care,  essentially  contributed  to  produce  the  result, 
he  cannot  recover,"  said : — "It  therefore  became  a  question  very 
material  in  this  case,  whether  the  pl^ntiff  could  be  truly  said  to 
have  been  guilty  of  negligence,  or  such  a  degree  of  it,  as  that  the 
defendant  could  legally  avail  himself  of  it,  in  his  defence.  The 
plaintiff  was  a  child,  without  judgment  or  discretion  ;  and  it  was 
submitted  to  the  jury  to  say,  whether  such  a  child  ought  to  be 
chargeable  with  fault,  so  as  to  defeat  his  recovery;  or  whether  or 
not  the  acts  done  by  him,  were  not  rather  the  result  of  childish 
ioatinct,  which  tbe  defendant  might  easily  have  foreseen !  It  might 
perhaps  have  been  going  too  far,  for  the  court  to  have  said,  aa  a 
matter  of  law,  that  a  child  of  this  age  could  not  be  so  blameworthy 
as  to  excuse  the  defendant  We  will  not  say,  that  such  cases  may 
35 
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not  be  imagined,  or  may  not  sometimes  occur.  But  it  was 
favorable  to  the  defendant,  and  He  cannot  complain  of  it,  that 
the  age  and  condition  of  the  plaintiff,  connected  with  the  cir- 
cnmstances  of  the  case,  were  put  to  the  jury  for  them  to 
determine  what  degree  of  fault,  if  any,  was  imputable  to  the 
plaintiff.  It  cannot  be  claimed,  that  the  law  would  require  the 
same  acts  of  caution  and  prudence  in  a  child,  as  in  a  man."  The 
case  of  Lynch  vs.  Nurdin^  ante,  is  questioned  in  9  W.ff.Jk  G^  302. 

The  law  requires  the  party  injured  to  have  exercised  ordinary 
care,  to  enable  him  to  recover.  ^  The  rule  of  law  is  laid  down 
with  perfect  correctness  in  the  case  of  Butterfield  vs,  Forrester^  11 
£!a8t.y  60,  and  that  rule  is,  that,  although  there  may  have  been 
negligence  on  the  part  of  the  plaintiff,  yet,  unless  he  might,  by  the 
exercise  of  ordinary  care,  have  avoided  the  consequences  of  the  de- 
fendant's negligence,  he  is  entitled  to  recover ;  if^  by  ordinary  care, 
he  might  have  avoided  them,  he  is  the  author  of  his  own  wrong. — 
3  M,  <t  IF.,  244.  Ordinary  care  means,  "  that  degree  of  care  which 
may  reasonably  be  expected  from  a  person  in  the  plaintiff^s  situa- 
tion."— 1  Ad.  it  Ell.,  N.  S.J  29.  In  this  case — ante,  p.  636 — the 
Judge  said  : — **  They  (the  jury,)  would  naturally  inquire  whether 
the  horse  was  vicious  or  steady ;  whether  the  occasion  required 
the  servant  to  be  long  absent  from  his  charge,  and  whether,  in  that 
case,  no  assistance  could  have  been  procured  to  watch  the  horse ; 
whether  the  street  was  at  that  hour  likely  to  be  clear,  or  thronged 
with  a  noisy  multitude ;  especially  whether  large  parties  of  young 
children  might  be  reasonably  expected  to  resort  to  the  spot.  If 
this  last  mentioned  fact  were  probable,  it  would  be  hard  to  say  tJiiat 
a  case  of  gross  negligence  was  not  established." 

If  a  person  contract  with  another  as  agent,  he  impliedly  under- 
takes that  he  is  the  person  he  represents  himself  to  be,  and  that  he 
has  authority  to  contract  as  he  does ;  and  if  direct  damage  arises 
to  the  other,  he  is  liable  to  an  action ;  and  it  is  not  an  essential 
ingredient  that  there  should  have  been  a  fraudulent  representation. 
— 40  E.  C.  L.  Rep.,  182, 188. 

2.  Of  Bailments  and  Rights  of  Bailees  in  General. 
Assumpsit  lies  against  bailees  for  neglect,  or  other  breach  of 
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4aty. — 1  Ckit.Pl^llS.     Case  also  may  be  BDstAined  agaiDsttbem 
for  any  iojory  reanlting  from  their  neglect  or  breach  of  duty  ia  the 

coarse  of  their  employ. — Jb-  153—4.     Trover  aod  treRpass  may 

■ometimeB  be  brought  against  a  bailee. 

1.  Of  bailments  in  general. 

2.  Of  liens  of  bailees. 

1.  0/  bailmmU  in  general. — Bailment  is  a  delivery  of  goods  in 
tmst,  npon  a  contract,  ezpTese  or  implied,  that  the  tmst  shall  be 
faithfully  executed  on  the  part  of  the  bailee. — 2  Blackt.  Com^  401. 
The  law  raises  an  assumpsit  in  all  cases,  even  in  that  of  a  gratui- 
tous bailment,  that  the  bulee  will  keep  and  deliver,  safely  and  se- 
curely, which  means  due  care  in  all  caaes,  but  the  degree  of  care 
varies  according  to  the  nature  of  the  bailments. — 2  M.  ff.  &  S.,. 
877. 

Sir  William  Jones  has  divided  bailments  into  five  different  species,, 
to  wit :  first,  Depotilum,  or  a  naked  deposit  without  reward ;  sec- 
ond, MaTtdatitm,  or  commission  without  recompense,  by  which  the 
mandatory  undertakes  to  do  some  act  about  the  thing  bailed ;  third,. 
Commodatnm,  or  loan  for  use  without  pay,  and  when  the  thing  is 
to  be  restored  in  specie;  fourth,  Piffnari  acetptvm,  or  pledge,. as 
when  a  thing  is  bailed  to  a  creditor  as  a  security  for  a  debt;  fifth, 
Loeatum,  or  hiring,  which  is  always  with  reward.  TKis  last  is 
subdivided  into  :  1.  Loealio  rei,  or  hiring,  by  which  the  hirer  gains 
the  temporary  use  of  the  thing.  2.  Locatio  operii  faciendi,  where 
something  is  to  be  done  to  the  thing  delivered.  3.  Loealio  operit 
mercium  vehendarum,  when  the  thing  is  only  to  be  carried  from 
one  place  to  another.  Each  of  these  kinds  of  bailment  will  he- 
considered  in  their  order. 

1.  Depotitum. — A  bare  and  naked  bailment  to-  keep  for  the  use 
of  the  bailor;  and  the  bailee  in  such  case  is  not  chargeable  for  a 
common  neglect,  but  it  must  be  a  gross  one  to  make  him  liable. 
"  Gross  negligence  is  where  the  defendant  or  his  servant,  have  not 
taken  the  same  care  of  the  property  as  a  prudent  man  would  have- 
taken  of  his  own."— 8  Brod.  (fc  -Biny.  1''- 

A  person  who  rides  a  horse  gratuitously,  at  the  owner's  request, 
for  the  purpose  of  showing  him  for  sale,  is  bound  in  doing  so,  U} 
use  such  skill  as  he  uaturally  possesses;  and  if  proved  to  be  a  pep- 
son  conversant  with  and  skilled  in  horses,  he  is  equally  liable  with,  a. 
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borrower  for  injury  done  to  the  horse  while  ridden  by  him. — 11  Jhf. 
(k  W,y  113.  ^In  the  case  of  a  gratuitous  bailee,  where  his  profes- 
sion or  situation  is  such  as  to  imply  the  possession  of  competent 
skill,  he  is  equally  liable  for  the  neglect  to  use  it.'' — lb.  So  where 
one  person  uses  another's  carriage,  at  the  request  of  the  owner, 
and  neither  derives  any  benefit  from  such  use,  other  than  the  amiiae- 
ment  or  recreation  arising  therefrom  to  both,  the  person  using  the 
carriage  is  liable  for  any  injury  that  may  happen  to  it  through  hk 
want  of  ordinary  care  and  prudence. — 13  Verm^  161. 

But  a  bailee  who  acts  gratuitously,  in  a  case  in  which  neither 
his  situation  nor  employment  necessarily  implied  any  particuliff 
knowledge  or  professional  skill,  is  held  to  be  responsible  only  for 
bad  faith  or  gross  negligence. — 2  Ad.  Jh  Ell.y  266. 

If  the  bailee  be  known  to  the  bailor  to  be  a  man  of  extreme  neg- 
ligence in  his  own  affairs,  less  than  ordinary  care  only  is  required. 
He  is  bound  by  his  promise  to  exercise  more  than  ordinary  care. 
—4  Coke,  83.  Or  where  such  promise  is  iinplied,  as  where  the 
bailee  officiously  proposes  to  keep  the  goods  of  another,  by  which 
the  bailor  is  prevented  from  depositing  them  elsewhere. — JonM  on 
Bail,  50. 

2.  Mandatum  is  where  the  bailee  undertakes  to  do  something  to^ 
or  simply  carry  the  bailment,  without  recompense.  If  a  party  un- 
dertake to^o  an  act  for  another,  without  reward,  he  is  not  answer- 
able for  omitting  to  do  the  act,  but  if  he  attempt  to  do  the  act, 
and  do  it  amiss,  he  is  responsible.— 4  c/bAn.,  84  ;  5  Term.  Rep.,  143. 

There  are  two  kinds  of  mandatories :  first,  a  mandatory  to  carry ; 
second,  a  mandatory  to  perform  work. 

The  first  class  of  mandatories  is  responsible  only  for  gross 
neglect,  or  a  breach  of  good  fiiith  ;  and  the  responsiblility  of  the 
latter  class  is  the  same,  except  when  his  employment  implies  com- 
petent skill. — 1  H.  Blacks,  168.  If  a  surgeon  should  undertake, 
gratis,  to  attend  a  wounded  person,  and  should  treat  him  improper- 
ly, he  would  be  liable  for  improper  treatment,  because  his  profes- 
sion implied  skilL 

8.  Oommodatum,  or  a  loan  for  use  without  pay. — ^The  same 
identical  article  or  thing  is  to  be  returned,  and  in  as  good  a  plight 
as  when  it  was  first  delivered ;  subject,  however,  to  the  deterior»- 
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tion  ariBing  from  tha  oTdinaiy  and  reasonable  oae  of  tiie  loan,  and 
which  deterioration  the  lender  i»  to  bear. — 2  Kenft  Com^  674. 

Th^  borrower  cannot  apply  the  thing  borrowed  to  axf  other 
than  the  very  pnrpoee  for  which  it  waa  borrowed,  nor  permit  any 
other  persoD  to  tise  the  thing  borrowed. — 9  Jfoti.,  104.  Nor  can 
he  keep  it  beyond  the  time  limited ;  nor  detMn  it  aa  a  pledge  for 
any  demand  he  may  otherwise  have  against  the  bailor. — 2  Kend 

The  borrower  is  bound  to  bestow  the  great«st  care  on  the  thing 
borrowed,  and  is  anawerable  for  the  stighteat  n^lect  He  is  liable 
if  it  be  stolen,  unless  he  nsed  extraordinary  care  to  prevent  its  being 
token. — Jontt  on  Bail,  65.  Nor  will  he  be  excused  if  it  be  lost 
by  irresistible  force,  if  he  pat  the  property  in  the  way  of  it  by  hia 
own  rashness  or  impmdence. — Ih^  67. 

If  the  borrower  obtained  the  property  by  any  deceit,  he  is  liable 
although  the  accident  or  loss  be  ineeitahle.  But  if  the  property 
be  lent  for  a  purpose  in  which  the  borrower  and  lender  have  a 
common  interest,  the  former  is  only  answerable  for  ordinary  care. 
— Ih^  72.  And  if  lent  for  the  fole  advantage  of  the  tender,  the 
lSofrrJwe,f  is  flnR*(^l*ble  for  ^tM^  neglect  only. 

4.  Piifnnri  aeceplum,  pawn  or  pledge. — This  is  a  bailment  or 
delivery  of  a  thing  by  a  debtor  to  liis  creditor,  as  a  security  for  some 
debt  or  engagement. 

The  pawnee  is  bound  to  take  ordinary  care,  iind  is  aiiawcnible 
Oidy  for  ordinary  neglect, 

If  the  gootls  will  be  the  worse  for  using,  the  pawnee  must  not 
use  them ;  otherwise  ho  may  use  them  at  his  peril ;  iis  jewels 
pawned  to  a  lady,  if  she  keep  theiri  in  a  bag  and  they  are  stolen,  she 
^aH  not  be  fhai^ed ;  but  if  she  go  with  them  to  a  play  and  they 
are  stolen,  she  shall  be  answerable. '  So,  if  the  pawnee  be  at  i-haige 
in  keeping  them,  he  may  use  them  for  his  reasonable  charges  ;  and 
H;  notwithstanding  ordinary  care,  the  pledge  is  lost,  yet  he  shall  re- 
COTM  his  debt.— 5«//,  A'. '».,  72.  But  if  ho  lose  the  plwige,  after 
a  tender  of  the  money,  and  a  refusal  to  deliver,  lie  will  be  charge- 
able, for  he  is  a  wrong-doer. . 

After  the  debt  is  due,  the  pawnee  may  not  only  proceed 
personally  against  the  pawnor  for  his  debt  without  selling  the 
pawn,  but  he  has  the  election  of  two  remedies  on  the  pledge  itself. 
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He  may  proceed  in  chancery,  or  be  may  sell  vithont  jadicial  jwo- 
cess,  upon  giving  reasonable  notice  to  the  debtor  to  redeem. — 2 
KentU  Com^  582.  Where  the  debt  is  payable  on  demand,  a  demand 
mnst  be  made  before  a  sale  of  the  pledge.  And  an  agreement  that 
the  pledge  may  be  sold  without  notice,  is  not  an  agreement  that  it 
may  be  sold  without  demanding  payment  of  the  debt. — 2  Comi^ 
443.  The  creditor  will  be  held  to  deal  justly  and  fairiy  with  the 
pledge,  both  as  to  the  time  of  the  notice,  and  the  manner  of  the  sale 
And  the  pledge  coTcrs  not  only  the  debt,  but  interest  upon  it,  and 
all  necessary  expenses  that  may  have  attended  the  possession  of 
the  pledge. — 2  Ktnfs  Com^  583. 

When  the  pledge  has  been  improperly  sold,  the  pledgor  may 
maintain  an  action  for  its  value,  without  making  a  tender  oi  the 
debt  for  which  the  property  was  pledged. — 2  Conu^  443. 

Commercial  paper  pledged  as  collateral  security,  cannot  be  sold 
by  the  pledgee.  He  must  wait  until  the  paper  has  matured  and 
then  collect  it — 3  Dner^  360.  If  the  creditor  sell  it,  he  is  presumed 
to  have  taken  it  in  payment  of  the  debt — 17  Barh^  492. 

See  further  on  this  subject,  antBy  pp,  296,  297. 

5.  Locatiumy  or  hiring. — There  were  under  this  head,  as  before 
stated,  three  classes  of  baOments.  These  classes  will  now  be 
considered* 

1.  Where  the  hirer  obtains  the  temporary  lue  of  the  thing* — ^The 
hirer  is  bound  to  ordinary  care  and  diligence,  and  is  answerable 
only  for  ordinary  neglect  He  is  required  to  use  the  article  with 
due  care  and  moderation,  and  not  to  apply  it  to  any  other  use,  or 
detain  it  for  a  longer  period  than  that  for  which  it  was  hired.  He  is 
bound  to  bestow  the  same  degree  of  diligence  that  all  prudent  men 
use  in  keeping  their  own  goods,  and  to  restore  the  article  in  as  good 
condition  as  he  received  it,  unless  it  be  deteriorated  by  internal 
decay  or  by  external  means  withoat  his  default ;  and  the  article 
be  injured  or  destroyed  without  any  fault  or  n^lect  of  the  person 
who  takes  on  hire,  the  loss  falls  upon  the  owner. — 2  Ken^s  Com^ 
586, 587. 

If  A.  hire  a  horse,  he  is  bound  to  ride  it  as  moderately  and  feed 
and  treat  it  as  well,  as  any  commonly  discreet  man  would  his  own. 
2  B.4t  Bing^  359 ;  5  Moore^  74,  S.  C.  If  the  horse  be  taken  ill, 
and  the  hirer  employ  a  fiurier,  he  is  not  answerable  for  any  mistake 
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which  the  latter  may  commit  in  the  treatment  of  the  horse ;  hut 
if  instead  of  that,  he  prescribes  for  the  horse  himself,  and,  from 
analulfuluess,  gives  him  a  medicine  which  causes  his  death,  al- 
though acting  bomt  fdt,  he  is  liable  to  the  owner  of  the  horae  for 
gross  negligence. — 3  Camp^  4,  After  a  hired  horae  is  exhausted, 
and  has  refused  its  feed,  the  hirer  is  bonnd  not  nsS.  it;  and  if  he 
aftemards  pursue  his  jonrney  with  it,  he  is  liable  to  the  owner  for 
its  value, — Govt.,  1. 

To  maintain  an  action  for  negligence  agunst  the  hirer  of  a  horse 
for  an  injury  done  to  it  whilst  in  his  possession,  the  owner  must 
give  some  positive  proof  of  such  negligence. — 3  Camp^  5  n. 
When  the  loss  is  shown,  the  proof  of  negligence  or  want  of  due 
care  is  thrown  upon  the  bailor,  and  the  bailee  is  not  bound  to  prove 
affirmatively  that  he  used  reasonable  care. — 5  B.AC^  322;  7 
CWt  600,  n. 

WhenahiredhorsebecomeslaTnewithont  any  fault  of  the  hirer, 
and  unable  to  perform  the  journey  home,  it  was  held,  that  the 
extra  expenses  necessarily  incurred  by  the  hirer,  as  well  as  the 
chai^;ea  of  doctoring  the  horse,  might  be  reetmptd  in  an  action  by 
Hie  owner  for  the  use  of  the  hors& — 3  Barb^  880. 

2.  Locatio  operit  facUndi,  where  something  is  to  be  done  to 
the  thing  delivered. — It  is  where  work  and  labor,  or  care  and 
pains,  are  to  be  bestowed  on  the  thing  delivered,  for  a  pecuniary 
recompense. — 2  Kenta  Com^  fi88.  In  a!l  cases  where  a  person 
undertakes  an  employment,  art  or  trade,  he  impliedly  contracts  to 
perform  it  with  the  requisite  skill ;  and  if  he  fiul  in  doing  so,  he  is 
liable  to  the  party  injured.  Thus  a  common  fiurler,  or  blacksmith, 
is  bound  to  shoea  horse  well  without  hurting  him;  a  tailor  or  other 
workman,  that  he  does  his  business  in  a  workmanlike  manner;  and 
if  be  fail  in  doing  so,  he  is  liable  to  the  party  injured. — II  CW., 
Jt4,  See  5 ;  T.  R^  143.  If  a  smith's  servant  prick  a  horse  in  the 
■hoeing  of  him,  the  master  is  liable. 

A  watchmaker  is  bound  to  secure  property  placed  in  his  hands 
in  the  way  of  his  trade,  as  to  protect  it  against  depredations  that 
may  be  committed  by  tiie  persons  in  his  employ.  Where  A,  in- 
trusted B.  (who  was  a  chronometer  maker,)  with  a  chronometer  to 
be  repured,  and  B.  suffered  his  servant  to  sleep  in  the  shop  in 
which  the  chronometer  was  deposited,  B.  was  held  liable  to  A.  for 
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its  yadae — ^B.'s  serrant  having  stolen  it,  and  B.  at  the  time  when 
Ae  theft  was  committed,  having  deposited  his  own  watches  in  a 
more  secure  place  than  that  in  which  the  chronometer  was  left. 
— Oow^  30. 

Where  carriages,  sleighs,  kc^  attached  hj  an  oflBcer,  were  al- 
lowed hy  him  to  remain  during  a  winter  in  the  open  field,  whoUj 
exposed  to  the  weather,  for  which  no  excuse  was  offered  except  the 
difficulty  of  finding  a  place  for  them  under  cover,  it  was  heldy  that 
the  jury  should  have  been  instructed  that  the  officer  was  liable  for 
the  damage  done  to  the  property.  The  court  held  that  the  d^ree  of 
diligence  required  of  an  attaching  officer,  and  other  bailees  for  hire, 
is  that  which  prudent  men  exercise  in  the  conduct  of  their  own 
affairs.— 28  Verm^  181. 

Within  this  class  are  included  innkeepers,  war^ous^nen  and 
wharfingers.  The  two  latter  are  answerable  only  for  ordinary 
n^lect.    The  liability  of  inkeepers  will  be  found  under  that  head. 

3.  Locatio  cperis  mercium  vehendarumy  or  canri^v. — ^The  liabil- 
ity of  carriers  is  discussed  in  a  subsequent  part  of  this  chapter. 

The  postmaster  general  is  not  liable  for  a  bank  note  stolen  by 
one  of  the  sorters  out  of  a  letter  delivered  into  Ute  post-office. — 
Oawp^  754.  But  a  deputy  postmaster  or  clerk  in  the  office,  is  an- 
swerable in  a  private  suit,  for  his  conduct  or  negligence ;  as  fior 
wrongfuBy  detaining  a  letter  an  unreasonable  time. — 3  WiU^  413 ; 
or  for  refosing  to  deliver  a  newspaper. — 3  Barh^  512 ;  1  Ccnu^ 
537.  A  postmaster  is  liable  in  a  private  action  for  damages,  aris- 
ing from  misfeasance  or  for  negligence,  or  want  of  ordinary  dili- 
gence in  his  office,  in  not  safely  transmitting  a  letter.  He  must 
be  shown  to  have  been  guilty  of  a  want  of  ordinary  care,  and  that 
such  negligence  was  the  cause  of  the  loss. — 11  Barh^  135.  But  a 
postmaster  is  not  liable  for  the  negligence  of  his  clerks  or  assistants. 
— 6  Barh^  632.  The  State  courts  have  jurisdiction  of  such  cases ; 
and  the  act  of  the  postmaster  in  charging  letter  postage  on  a  news- 
paper is  not  such  a  judicial  act  as  protects  him  from  lialxlity. — 3 
Barh^  512 ;  1  Ccms^  537. 

2.  Of  Liens  of  Bailees. — A  bailee,  in  certain  cases,  has  a  lien 
on  the  goods  bailed,  that  is,  a  right  to  detain  them  until  his  rea- 
sonable charges,  for  something  done  to  or  about  the  goods,  are 
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paid.  nii]€8i  the  money  dne  fbr  thoee  ehsrges  are  fint  paid  or 
tendered^  the  bailee  may  detain  the  goods. 

This  Hen  is  either  general  or  particular,  A  general  Ken  is  a  right 
to  retain  the  property  of  another,  for  a  general  balance  of  acconnts ; 
but  a  particular  lien  is  a  right  to  retain  it  only  for  a  charge  on  ac- 
count of  labor  employed  or  expenses  bestowed  npo^  the  identical 
property  detained. 

When  a  person,  from  the  natnre  of  his  occnpation,  receires  and 
is  at  trouble  or  expense  about  the  personal  property  of  another,  he 
has  a  particular  lien  upon  it,  and  may  retiun  it  until  his  reasonable 
charges  are  paid. — 6  Bast^  583.  The  Ken  exists  equally,  whether 
there  be  an  agreement  to  pay  a  stipidated  price,  or  only  an  implied 
contract  to  pay  a  reasonable  price,  unless  the  payment  is  fixed  for 
a  foture  time. — 5  Jf.  S  S^  180.  Common  carriers,  inn-keepers, 
tailors,  blacksmiths,  dyers,  millers,  painters,  warehousemen,  wharfin- 
gers, and  whoever  takes  property  in  the  way  of  his  trade  or  occu- 
pation, to  bestow  labor  or  expense  upon  it,  hare  a  right  to  retiun 
the  property  until  their  particular  lien  is  satisfied. — 4  Kenfs  Oom^ 
094,  6S5,  The  Ken  extends  to  ail  goods  deKvered  under  the  con- 
tract, and  is  not  confined  to  the  portion  on  which  the  labor  is  be- 
stowed.—4  Cmns^  551. 

There  is  no  lien  by  the  finder  upon  goods  found,  except  by  the 
statute  in  relation  to  strays,  but  the  finder  may,  perhaps,  maintain 
an  action  against  the  owner  for  compensation. — 2  ff.  Blaehy  345. 
But  a  finder  of  lost  property,  for  the  restoration  of  which  the  owner 
has  offered  a  reward,  has  a  Ken  on  the  property,  and  may  retain 
posseflsion  of  it^  i^  on  his  offer  to  restore  it,  the  owner  refuses  to 
pay  the  reward. — 3  Met^  352.  Nor  has  ^xk  agister,  one  who  pas- 
tures animals,  nor  Krery  stable  keepers,  a  Ken,  without  a  special 
agreement,  or  a  horse  be  taken  for  training. — 8  (7.  d  R^  520 ;  11 
Barh^  41. 

A  party  cannot  acquire  a  lien  by  his  wrongful  act,  as  getting 
possession  of  a  thing  by  misrepresentation. — 1  Camp^  12.  So, 
goods  delivered  to  a  third  person  claiming  them  wrongfully,  who 
pays  freight  and  other  charges,  cannot  be  detained  for  those  ex- 
penses against  the  rightful  owner. — 2  T,  R^  485. 

Possession  is  not  only  essential  to  the  creation,  but  also  to  the 
continuance  of  the  lien;  and  when  the  party  Tolnntarily  parts  with 
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the  pofisession  of  the  property  upon  which  the  lien  was  attached, 
he  is  divested  of  his  lien. — I  Km£%  Com^  639*  Bat  where  Inmber 
upon  which  there  was  a  lien,  was  remoyed  to  ground  procured  for 
that  purpose  by  the  owner  of  the  boards,  under  an  agreement  that 
the  lien  should  continue,  it  was  held  that  the  lien  was  not  thereby 
divested. — 10  Wen^  818. 

A  person  having  a  lien  upon  goods  does  not  waive  that  lien  by 
the  mere  fact  of  his  omitting  to  state  that  he  claims  to  retain  the 
goods  in  that  right  when  they  are  demanded. — 2  Bing^  23;  hut  ue 
10  Barb^  183  ;  7  Ind^  21.  But  a  person  waives  his  right  of  li»i, 
if,  upon  being  applied  to  to  deliver  up  goods,  he  claim  to  retain 
them  upon  a  different  ground  than  that  upon  which  he  rests  his 
case  of  lien. — 1  Camp^  410,  n. 

A  lien,  at  common  law,  gives  the  party  detaining  the  chattel  the 
right  to  hold  it  as  a  pledge  or  security  for  the  debt^  but  not  to  sell 
it.  See  ^  Innkeepers,"  in/ra.  The  following  are  the  statutory 
provisions  respecting  liens. 

Whenever  any  person  shall  deliver  to  any  mechanic,  artisan  or 
tradesman,  any  materials  or  articles  for  the  purpose  of  constructing 
in  whole  or  in  part,  or  completing  any  furniture,  jewelry,  imple- 
ment, utensil,  clothing,  or  other  article  of  value,  to  be  altered,  fitted 
or  repaired,  such  mechanic,  artizan  or  tradesman  shall  have  a  lien 
thereon  for  the  just  value  of  the  labor  and  skill  applied  thereto  by 
him,  and  for  any  materials  which  he  may  have  furnished  in  the 
construction  or  completion  thereof  and  may  retain  possession  of 
the  same  until  such  charges  are  paid. — C7.X.,  See.  5102. 

When  any  person  shall  deliver  to  any  mechanic,  artizan,  or 
tradesman,  any  watch,  clock,  article  of  furniture  or  jewelry,  imple- 
ment, clothing,  or  other  article  of  value,  to  be  altered,  fitted  or  re- 
paired, such  mechanic,  artizan  or  tradesman  shall  have  a  lien 
thereon  for  the  just  value  of  the  labor  and  skill  applied  thereto  by 
him,  and  may  retain  possession  of  the  same  until  such  chaises  are 
paid.— /&^  Sec.  6103. 

In  either  of  the  cases  mentioned  in  the  two  preceding  sections, 
if  the  owner  of  the  property  or  materials  so  delivered,  or  the  person 
entitled  thereto,  shall  not,  when  such  articles  shall  have  been  con- 
structed, completed,  altered,  fitted  or  repaired,  and  ready  to  be  de- 
livered to  such  owner,  or  other  person,  and  the  charges  thereon 
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shall  be  due  and  payable,  pay  to  sncb  mechanic,  artisan  or  trades- 
man, the  amount  of  such  charges,  the  person  having  such  lien  may 
enforce  the  same  as  hereinafter  provided. — Ib^  Sec.  5104. 

The  person  having  such  lien  may  commence  a  suit  for  the  re- 
covery of  such  charges,  by  summons  in  the  usual  form,  before  any 
justice  of  the  peace  of  the  city  or  township  in  which  he  reudes,  or 
in  any  court,  as  the  case  may  require,  against  the  person  liable  for 
the  payment  thereof. — Ih.  Sec,  5105. 

K  such  summons  be  returned  personally  served  upon  the  defend- 
ant, the  same  proceedings  shall  thereupon  be  had,  in  all  respects, 
as  in  other  suits  commenced  by  summons,  in  which  there  is  a  per- 
sonal service  of  process,  and  judgment  shall  be  rendered  in  such 
suit  in  like  manner. — lb.  Sec.  5106. 

K  the  ofScer  return  upon  such  summons,  that  the  defendant  can- 
not be  found  within  his  coimty,  the  same  proceedings  shall  be 
thereupon  had,  in  all  respects,  as  near  as  may  be,  as  in  suits  com- 
menced by  attachment^  in  which  there  is  not  a  personal  service  of 
a  copy  of  the  attachment  upon  the  defendant^  and  judgment  shall 
be  rendered  in  such  suit  in  like  manner. — /&.,  Sec,  5107. 

If  the  plaintiff  recover  judgment  in  such  suit,  execution  shall 
issue  thereon  in  the  same  manner,  and  with  the  like  effect,  as  upon 
judgments  rendered  in  suits  commenced  by  attachment,  and  the 
property  upon  which  the  plaintiff  holds  such  lien,  or  so  much  thereof 
as  shall  be  sufficient  to  satisfy  such  execution,  may  be  sold  thereon 
in  the  same  manner  as  if  it  had  been  seized  and  held  upon  an  at- 
tachment in  such  suit. — /&.,  Sec.  5108. 

The  provisions  of  this  chapter  concerning  liens  upon  personal 
property,  and  enforcing  the  same,  shall  apply  to  all  cases  of  per- 
sonal property  on  which  the  bailee  or  keeper  thereof  has  by  law  a 
lien  for  any  keeping,  feed,  care  or  labor  by  him  bestowed  upon 
such  property. — Ih.  Sec.  5109. 

If  the  property  upon  which  any  such  lien  shall  be  enforced,  as 
provided  in  this  chapter,  consist  of  horses,  cattle,  sheep,  swine,  or 
other  beasts,  and  any  expenses  shall  have  been  incurred  by  the  per- 
son having  such  lien,  after  the  same  accrued,  in  keeping  and  taking 
care  of  such  property,  the  amount  of  such  expenses  shall  be  an  ad- 
ditional lien  upon  the  property,  and  shall  be  computed  and  ascer- 
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tained  upon  the  trial,  or  aaaeflsment  of  damageti  and  included  in  the 
jadgment — Ih.,  Sec.  5110. 


8.  Against  Railroad  Companies. 

1.  Liability  as  carriers  of  passengers. 

2.  Liability  for  death  of  passengers. 

3.  Liability  for  injuries  to  cattle  being  on  railroads. 

4.  Liability  of  Ck>mpanie8  for  the  acts  of  their  servants. 

5.  Liability  of  Company  to  one  in  their  employ  for  injury  by 

another  also  employed  by  it 

6.  Injuries  to  persons  in  carnages  and  on  foot  by  trains. 

7.  Liability  of  Companies  on  account  of  fires  communicated  by 

their  locomotives. 

8.  Liability  as  carriers  of  goods. 


1.  Liability  as  carriers  of  Passengers. 

As  passenger  carriers,  railroad  companies  are  bound  to  the 
most  exact  care  and  diligence,  not  only  in  the  management  of 
the  trains  and  cars,  but  also  in  the  structure  and  care  of  tlie 
track,  and  in  all  the  subsidiary  arrangements  necessary  to  the 
safety  of  passengers. — 4  Cush.,  400 ;  1  Am.  R.  Cas.y  891.  The 
rule  which  the  law  applies  to  carriers  of  passengers  for  hire,  in 
stage  coaches,  is  equally  applicable  to  railroad  companies. — Id.^  lb. 
In  this  case  a  railroad  company  was  holden  responsible  for  an 
injury  sustained  by  a  passenger  in  their  cars,  in  consequence  of 
the  careless  management  of  a  switch,  by  which  another  railroad 
connected  with,  and  entered  upon  their  road,  although  the  switch 
was  furnished  by  the  proprietors  of  the  other  road,  and  attended 
by  one  of  their  servants,  at  their  eicpense.  In  the  case  of  the 
Philadelphia  and  Reading  Railroad  Company^  vs.  Durby^  on  error, 
the  Supreme  Court  of  the  United  States  decided  several  important 
points  as  to  the  liability  of  railroad  companies  as  carriers  of  passen- 
gers. The  injury  sustained  by  the  plaintiff  below,  occurred  when 
he  was  traveling  on  the  railroad  as  an  invited  guest,  and  paid  no 
fare,  or  passage  money.    The  plaintiff  was  a  stockholder  in  the 
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company  at  the  time.  On  tke  trial  in  the  court  below,  the  court 
instructed  &e  jury,  in  substance,  as  follows:  1,  That  if  the  plaintifi 
was  lawfully  on  the  road  at  the  time  of  the  collision,  and  the  col- 
lision and  consequent  injury  to  him  were  caused  by  the  gross  neg- 
ligence of  one  of  the  servants  of  the  defendant,  then  and  there  em- 
ployed on  the  road,  he  is  entitled  to  recover,  notwithstanding 
the  plaintiff  was  a  stockholder  in  the  company,  riding  by  invitation 
of  the  president,  pa3ring  no  fture,  and  not  in  the  usual  passenger 
cars,  &C.  2,  That  the  fact  that  the  engineer  having  the  control  of 
the  colliding  locomotive  was  forbidden  to  run  on  the  track  at  the 
time,  and  had  acted  in  disobedience  of  such  order,  was  not  a  de- 
fence to  the  action.  The  Supreme  Court  held  both  instructions  to 
have  been  correct — 14  jffow^  468  ;  1  Am.  R.  B.  easeSy  109.  The 
rules  which  govern  the  carriers  of  passengers  for  hire  are  equally 
applicable  to  carriers  of  passengers  on  railroads. — 4  Cush^j  400 ;  1 
Am.R.R.  CI,  591.  In  the  former  case  the  court  said:  ''When 
carriers  undertake  to  convey  persons  by  the  powerful  but  danger- 
ous agency  of  steam,  public  feeling  and  safety  require  that  they  be 
held  to  the  greatest  possible  care  and  diligence,  and  whether  the 
consideration  of  such  transportation  be  pecuniary  or  otherwise,  the 
personal  safety  of  the  passengers  should  not  be  left  to  the  sport  of 
chance  or  the  negligence  of  careless  agents,  any  negligence  in  such 
cases  may  well  deserve  the  epithet  of  '''gross.'"  Railroad  com- 
panies are  not  to  be  distinguished  from  stage  coach  proprietors  in 
the  degree  of  diligence  required,  and  the  extent  of  liability  incurred 
in  the  carrying  of  passengers. — 5  Ind.^  339 ;  ue  3  Keman^  9. 

A  railroad  company  is  answerable  to  third  persons,  as  principals, 
for  neglect  or  want  of  skill  in  any  of  its  agents. — 16  Barh^  853. 
And  it  will  not  be  exempted  from  liability  for  injuries  incurred  by 
a  passenger  while  on  their  cars,  produced  by  the  negligence  of  its 
servants,  upon  proof  that  the  servants  were  carelessly  selected  by 
the  company  with  reference  to  their  competence,  and  that  the 
negligent  act  was  done  without  the  sanction  of  the  company. 
Public  carriers  of  passengers  not  only  engage  for  the  competent 
skill  of  their  employees,  but  for  its  faithful  and  continued  applica- 
tion. Whatever  is  negligently  done  or  omitted,  is,  as  to  the  pub- 
lic, the  employer's  act.— 6  Ind,,  340;  16  Barh.,  353.  Whether 
the  engine  or  car  which  they  place  upon  the  road  for  the  purpose 
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of  canying  passengers  has  been  mann&ctnred  in  their  own  work- 
shops, by  agents  employed  directly  for  that  purpose,  or  by  a  manu- 
&cttirer  engaged  in  the  business  of  supplying  snch  articles  for  sale, 
they  are  alike  bound  to  see  that^  in  the  constmction,  no  care  or 
skill  has  been  omitted  for  the  purpose  of  making  such  engine  or 
car  as  safe  as  skill  can  make  it  When  such  care  and  skill  has 
been  exercised,  the  defendant's  duty,  in  this  respect,  has  been  dift- 
chained.  In  3  Kemany  0,  two  judges  dissenting,  a  railroad  com- 
pany was  held  responsible  for  injuries  caused  by  a  defect  in  a  car 
axle,  which  might  have  been  discovered  in  the  process  of  mann- 
&cture,  though  it  could  not  be  found  by  the  closest  external  ex- 
amination, and  though  the  car  was  obtained  from  skilful  manu- 
facturers. 

If^  on  the  other  hand,  a  defect  exist  in  the  construction,  which 
might  have  been  detected  and  remedied,  they  are  answerable  for 
the  consequences. — 16  Barh^  353.  In  this  case,  the  plaintiff,  on 
the  trial,  insisted  the  defendants  were  liable  by  reason  of  the 
omission  to  furnish  the  car  with  a  safety  beam.  This  evidence  was 
objected  to,  but  was  admitted ;  and  upon  this  objection  the  court 
said :  '^  Evidence  had  been  given  to  show  that  this  improvement 
had  been  extensively  known  and  used  prior  to  the  time  when  the 
accident  happened ;  and  also  to  show  its  utility^  as  a  safeguard 
against  accidents.  The  evidence,  though  objected  to,  was  properly 
received.  The  defendants  were  bound  to  use  every  precaution 
which  human  skill  and  foresight  could  suggest  to  insure  the  safety 
of  their  passengers.  If,  then,  it  could  be  shown  that  the  safety 
beam  was  an  article  of  such  established  utility,  and  so  extensively 
known,  that  it  ought  to  have  been  used  by  the  defendants  upon 
their  cars,  they  might  justly  be  charged  with  negligence  in  not 
adopting  it.  The  judge  was  right,  therefore,  not  only  in  receiving 
the  evidence,  but  in  submitting  it  to  the  jury,  to  say  whether, 
^  taking  into  consideration  the  vigilance  required  of  carriers  of 
passengers,  and  the  publicity  of  the  invention,  and  of  its  use  prior 
to  the  time  of  the  injury,  the  defendants  were  not  negligent  in  not 
informing  themselves  of  the  utility  and  necessity  of  the  invention, 
and  availing  themselves  of  it."  The  court  also  charged  the  jury 
that  the  defendants  were  not  liable,  if  they  had  exercised  all  rea- 
sonable care  and  diligence  in  providing  a  safe  track,  Arc.     The 
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charge  in  this  respect  was  sustained.  For  the  purpose  of  showing 
that  the  accident  occurred  from  a  speed  which  was  improper  under 
the  circumstances,  evidence  was  given  that  the  rails  were  defective 
at  the  spot  where  the  injury  occurred.— 6  Ad.  A  Ml.,  N.  S.j  Y4Y. 

In  an  action  against  a  railroad  company  to  recover  damages,  it 
is  not  incumbent  upon  the  plaintiff  to  prove  actual  negligence  in 
the  defendants ;  but  the  anus  probandi  is  on  the  railroad  company 
to  show  that  there  has  been  no  disregard  of  their  duties,  and  that 
the  damage  resulted  from  a  cause  >hich.  human  care  and  foresight 
could  not  prevent. — 16  Barh^  853 ;  6  Ad.  A  Ml.,  N.  5.,  747 ;  13 
Peters,  181 ;  Cont.  2  Keman,  236. 

In  such  actions,  the  jury,  in  estimating  the  plaintiff's  damages, 
have  a  right  to  take  into  the  account  the  bodily  pain  and  suffering 
the  plaintiff  has  endured,  in  addition  to  the  loss  of  time  and  the 
pecuniary  expense,  and  compensate  him  therefor. — 10  Barb.,  920. 

A  servant  traveling  with  his  master  on  a  railway,  may  have  an 
action  in  his  own  name  against  the  company  for  the  loss  of  his 
l^g^<^^  although  the  master  took  and  paid  for  his  ticket. — 7  L, 
A  E.  Rep.,  510. 

2.  Liability  for  Death  of  Passengers, 

An  action  could  not,  by  the  common  law,  be  maintained  by  a 
widow  to  recover  damages  for  the  loss  of  her  husband,  or  by  a 
father  for  the  loss  of  service  of  his  child,  in  consequence  of  the 
death  of  the  husband  or  child,  occasioned  by  the  carelessness  or 
&ult  of  the  agents  or  servants  of  a  railroad  corporation. — 1  Oush.^ 
475.    The  law  in  this  respect  is  changed  by  statute. 

Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would 
(if  death  had  not  ensued,)  have  entitled  the  party  injured  to  main- 
tain an  action,  and  recover  damages,  in  respect  thereof,  then  and 
in  every  such  case,  the  person  who,  or  the  corporation  which  would 
have  been  liable,  if  death  had  not  ensued,  shall  be  liable  to  an  ac- 
tion for  damages,  notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony. — C.  L.,  Sec.  6003.  Every 
such  action  shall  be  brought  by,  and  in  the  names  of  the  personal 
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representatives  of  such  deceased  person,  and  the  amount  recovered 
in  any  such  action,  shall  be  for  the  exclusive  benefit  of  the  widow 
and  neit  of  kin  of  such  deceased  person,  and  shall  be  distributed 
to  such  widow  and  next  of  kin  in  the  proportions  prescribed  by  law 
in  relation  to  the  distribution  of  personal  property,  left  by  persons 
dying  intestate ;  and  in  every  such  action,  the  jury  may  give  such 
damages  as  they  shall  deem  Mr  and  just,  with  reference  to  the 
pecuniary  injury  resulting  from  such  deatii,  to  the  wife  and  next 
of  kin  of  such  deceased  person.— /6^  Sees.  5004, 1998, 1090.  This 
statute  is  very  similar  to  the  English  statute  of  9  and  10  Yict»  c, 
03,  upon  the  same  subject ;  and  in  respect  to  the  circumstances 
under  which  an  action  upon  it  can  or  cannot  be  maintained,  there 
is  no  difference,  and  the  decisions  in  England  and  in  other  states, 
upon  those  questions  are  strictly  applicable  to  our  statute. 

In  an  action  upon  this  statute,  against  a  party  who  by  wrongful 
act,  neglect,  or  default  had  caused  the  death  of  a  person,  the  proper 
question  for  the  jury  is,  whether  the  circumstances  are  such  that  if 
tiie  deceased,  instead  of  meeting  his  death,  had  been  only  wounded 
in  consequence  of  the  conduct  of  the  defendant,  he  would  have 
been  entitied  to  damages  for  the  injury.  An  action  will  not  lie 
for  an  injury  caused  by  the  neglect  of  a  party  where  the  person 
injured  might  by  reasonable  care  have  avoided  the  mischief.  One 
who  stistains  an  injury  from  a  collision  with  a  carriage  or  vessel, 
cannot  maintain  an  action  against  the  owners  of  such  carriage  or 
vessel,  if  negligence  either  on  his  own  part^  or  on  the  part  of  those 
having  the  guidance  of  the  carriage  or  vessel  in  which  he  is  a 
passenger,  conduced  to  the  accident,  and  which  injury  might  have 
been  avoided  by  the  exercise  of  reasonable  care  on  his  part — See 
11  jSast^  60 ;  3  M.  <k  W^  244  ;  10  Ib^  546 ;  5  (7.  <fe  P.,  421 ;  8 
M.  G.  db  Scott^  1 15, 123.  In  the  last  cases  it  was  the  negligence, 
in  the  one  case  of  the  driver  of  the  omnibus  in  which  the  deceased 
was  a  passenger ;  and  in  the  other,  of  those  having  charge  of  a 
vessel  in  which  the  deceased  was  a  passenger,  which  occasioned 
the  injury,  and  the  injury  was  occasioned  by  a  collision  of  the  car- 
riages. In  the  last  case,  Coltman,  J.,  said :  "  I  incline  to  think 
that  for  this  purpose,  the  deceased  must  be  considered  as  identified 
with  the  driver  of  the  omnibus  in  which  he  voluntarily  became  a 
passenger,  and  that  the  negligence  oi  the  driver  was  the  negligence 
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of  the  deceased.''  If  tho  deceased  himsolf  had  been  driving,  the 
case  would  have  been  quite  free  from  doubt"  ^*  If  there  is  negli* 
gence  on  the  part  of  those  who  have  contracted  to  carry  the  pafr- 
sengers,  thoso  who  are  injured  have  a  clear  and  undoubted  remedy 
against  them.  But  it  seems  strange  to  say,  that  although  the  de- 
fendant would  not,  under  any  circumstances  be  liable  to  the  owner 
oi  the  other  omnibus  for  any  damage  done  to  his  carriage,  he  still 
would  be  responsible  for  an  injury  to  a  passenger.  But  as  regards 
the  present  defendant,  he  is  not  altogether  without  fault.  He 
chose  his  own  conveyance,  and  must  take  the  consequences  of  any 
de&ult  of  the  driver  whom  he  thought  Jit  to  trusts 

The  act  limits,  in  express  terms,  tho  damages  to  be  recovered  to 
a  just  and  fair  compensation  with  respect  to  the  pecuniary  injury 
to  the  wife  and  next  of  kin  of  the  deceased.  If  there  is  neither 
wife  or  next  of  kin,  there  can  be  no  such  pecuniary  damages  to  be 
recovered  as  the  act  contemplates.  We  are  not  called  upon  to 
decide  whether  the  action  will  lie,  under  the  act,  for  the  death  of 
a  wife,  in  any  case. — 21  Barh,^  245. 

^  What  I  think  the  Legislature  intended  was,  that  the  jur^  who 
had  all  the  circumstatices  of  the  casualty,  and  the  precise  condi- 
tion and  relationship  of  the  parties  before  them,  should  give  such 
a  compansation  as  they  should  deem  fair  and  just,  keeping  in  view 
that  it  was  to  be  measured  by  the  injury  done  to  the  next  of  kin. 
They  were  not  to  compensate  for  the  pain  and  su£fering  endured 
by  the  deceased,  or  the  anguish  and  mental  distress  of  a  wife  or 
children,  incident  to  the  loss  of  a  husband  or  father,  but  were  to 
measure  the  compensation  by  the  pecuniary  injury  exclusively ; 
tho  statute  assuming  that  every  person  possesses  some  relative 
value  to  others."— 4  Kernan^  810.  The  jury  in  assessing  the 
damages,  are  confined  to  injuries  of  which  a  pecuniary  estimate 
can  be  made,  and  cannot  take  into  their  consideration  the  mental 
suffering  occasioned  to  the  survivors  by  his  death. — 10  Z.  <k  E. 
Mtp^  487. 

3.  Liability  for  Injuries  to  Cattle  being  on  JRailroads. 

A  railroad  company  is  not,  by  the  common  law,  bound  to  fence 

in  its  road,  for  the  protection  of  other  person's  domestic  animals^ 
36 
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or  for  any  parpose  whatever ;  and,  nnlesB  boand  to  fence  by  statate^ 
the  company  is  not  liable  for  any  accidental  injury  to  cattle,  whkh 
may  have  occurred,  "  unless  the  lawful  right  of  running  the  train 
was  exercised  without  a  proper  d^ee  of  care  and  precaution,  or 
in  an  unreasonable  or  unlawful  manner." — 2  Mich,  Bep^  260.  The 
decision  of  the  Supreme  Court,  in  this  case,  as  to  the  obligation  of 
railroad  companies  to  fence  their  roads,  is  in  accordance  with  re- 
peated decisions  upon  the  question, — See  1,  Am,  Railroad  CoMt, 
212,  noU;  8  J.  Scott,  160. 

By  the  general  railroad  law,  every  corporation  formed  under  it, 
are  required  to  erect  and  maintain  fences  on  the  sides  of  their 
road,  of  the  height  and  strength  of  a  division  fence  required  by 
law,  with  suitable  openings,  and  gates  therein,  and  convenient 
&rm  crossings  of  the  road,  for  the  use  of  the  proprietors  of  lands 
adjoining  such  railroad,  and  also  to  construct  and  maintain  cattle 
guards  at  all  road  crossings,  suitable  and  sufficient  to  prevent  cattle 
and  animals  from  getting  on  to  the  railroad ;  until  such  fences  and 
cattle  guards  shall  be  duly  made,  the  corporation  and  its  agents 
shall  be  liable  for  all  damages  which  shall  be  done  by  their  agents 
or  engines  to  cattle,  horses  and  other  aniiAals  thereon,  and  all 
other  damages  which  may  result  from  the  neglect  of  said  corpora- 
tion to  erect  and  maintain  fences  and  farm  crossings,  as  aforesaid ; 
and  after  such  fences  and  guards  shall  be  duly  made  and  main- 
tained, the  corporation  shall  not  be  liable  for  any  such  damages, 
unless  negligently  or  wilfully  done,  dire. — C.  Z.,  Sec.  1987.  A 
like  section  as  that  above  cited,  is  contained  in  the  act  amending 
the  charter  of  the  Detroit,  Romeo  and  Port  Huron  Railroad  Com- 
pany— Laws  of  1855,  p.  800,  sec,  6 ;  in  the  act  to  authorize  the 
Michigan  Southern  Railroad  Company  to  consolidate  with  the 
Northern  Indiana  Railroad  Company — Ib^  p,  302,  sec,  4  ;  and  in 
the  act  to  amend  an  act  entitled  an  act  to  authorize  the  sale  of  the 
Central  Railroad,  and  to  incorporate  the  Michigan  Central  Rail- 
road Company — Ih.,  />.  303,  sec,  3 — except  that  the  two  last  men- 
tioned arc  required  *'  to  construct  and  maintain  cattle  guards  at  all 
road  crossings,  except  in  cities  and  vUlages^^ 

The  liability  of  a  railroad  company  for  injuries  to  cattle  has  been, 
in  all  cases,  strictly  limited  to  the  requirements  of  the  statute. 

Notwithstanding  the  act  required  ^e  railroad  company  to  erect 
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and  maintain  on  the  sides  of  their  road,  fences  of  the  height  and 
strength  of  a  division  fence  required  by  law,  yet  the  owner  of  the 
hind  through  which  the  road  passes,  who  has,  upon  an  adequate 
considenation,  Agreed,  by  parol,  with  the  company,  to  erect  and 
maintain  such  fence  on  his  own  land,  adjoining  such  railroad,  and 
who  has  neglected  to  fulfil  his  agreement,  cannot  maintain  an  ac- 
tion against  the  company  for  cattle  killed  by  the  engine  of  the 
company,  while  passing  on  the  railroad,  the  cattle  having  escaped 
on  to  the  road  through  a  want  of  fence,  which  the  plaintiff  was 
bound  to  build  and  keep  in  repair.*— 13  Barh^  493  ;  18  Ih^  583. 
**•  It  was  intimated,  in  Waldron  v».  The  Saratoga  and  Rensselaer 
Railroad  Company — 8  Barh^  304 — that  unless  the  injury  arose 
from  the  defendant's  omission  or  neglect  to  erect  the  fence,  or 
construct  the  cattle  guards,  the  plaintiff  could  not  recover,  without 
showing  other  acts  of  negligence  of  the  defendants.    If,  foV  exam- 
ple, the  defendants  had  erected  a  lawful  fence  on  the  line  of  their 
road,  and  an  unruly  animal  had  leaped  over  it,  or  broken  it  down, 
and  got  unlawfully  on  to  the  road,  and  was  killed  by  the  train, 
without  any  negligence  on  the  part  of  the  company,  the  latter 
should  not  be  made  liable,  because  they  had  omitted,  in  another 
part  of  their  road,  to  construct  cattle  guards.    The  fair  construction 
of  the  act  is,  that  the  damage  to  cattle,  horses,  or  other  animals, 
for  which  the  company  was  liable,  when  they  have  failed  to  com- 
ply with  the  requisitions  of  the  statute,  is  such  damage  as  has  been 
occasioned  by  the  defendant's  breach  of  duty.     If,  therefore,  the 
plaintiff  himself  as  between  him  and  the  company,  was  bound  to 
erect  and  keep  up  the  fences  on  his  land,  next  to  the  railroad,  and 
had  neglected  to  do  so,  whereby  his  animals  escaped  on  to  the 
railroad  and  were  killed,  without  the  gross  negligence  of  the  com- 
pany, the  latter  ought  not  to  be  responsible.     Because,  in  such 
case,  the  cattle  being  unlawfully  on  the  road,  and  without  tlie  fault 
of  the  railroad  company,  the  case  ialls  within  that  class  where  it  is 
held  that  if  the  plaintiff  is  in  fault,  he  can  maintain  no  action,  even 
if  the  other  party  is  guilty  of  blame." — 7ft.     The  forty-third  section 
of  the  law — Sec,  1987,  ante,  p,  554 — does  not  render  the  compa- 
nies answerable  for  the  carelessness  or  wilful  misconduct  of  those 
who,  from  such  causes,  sustain  injuries  from  them.     If  one  should 
wilfully  or  negligently  place  or  leave  a  horse  upon  the  track  when 
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the  train  was  approaching,  and  theliorse  should  be  killed, 
there  should  be  no  fences  or  cattle  guards  upon  the  road,  ke 
assuredly  could  not  recover  any  damages  for  his  loss."  '^Itia 
enough  to  make  railroad  companies  responsible  for  damages, 
Milting  from  their  omission  to  fence  their  roads,  to  innocent 
That  >viU  protect  those  whose  cattle  have  strayed  from  th^ 
closures  without  their  knowledge  or  fiialt,  or  have  casually 
over  the  track  when  carefully  driven  on  the  highway  crossing  it,  or 
in  its  vicinity.*'  *^  That  it  is  gross  negligence  for  a  man  to  suffer 
his  cattle  to  go  at  large  on  the  highways,  in  the  immediate  vicinity 
of  a  railroad,  there  can  be  no  doubt  And  if  the  road  is  fenced 
pursuant  to  statute,  the  cattle  may  break  upon  it  through  the 
necessary  crossing  places,  or  over  a  breach  in  the  fence^  which  may 
have  been  recently  made  by  some  one  not  connected  with  the 
road,  and  then  the  probability  is  greater  than  if  the  railroad  had 
not  been  fenced  at  all.''  ^^  In  the  cases  of  Suydam  vs.  Moore,  8 
£arb^  358,  and  Waldron  vs.  The  Rensselaer  and  Saratoga  Railroad 
Company,  /&.,  390,  there  was  no  sufficient  proof  of  carelessness  of 
the  owner  of  the  beast  which  had  been  killed." — Per  Strong^  J. 
^*  In  the  present  case,  the  plaintiff  was  not  the  owner  or  occupant 
of  any  lands  adjoining,  or  in  the  vicinity  of  the  road.  He  was  not 
driving  his  cow  over  the  public  highway  for  the  ordinary  purpose 
of  travel  in  passing  from  one  place  to  another,  as  he  lawfully  might 
do.  But  the  proof  is,  that  he  pastured  her  upon  the  open  and 
unfenced  w^oodlands  adjoining  the  road,  and  suffered  her  to  run  at 
large  on  the  public  highway." — Per  Browny  J^  Ih, 

The  cattle  of  a  stranger,  which  are  on  the  premises  of  the  ad- 
joining proprietor,  without  right,  are  not  within  the  protection  of 
section  1087 — ante,  p.  564 — of  the  statute.  The  Legislature,  in 
the  first  clause  of  that  section,  were  making  provision  for  the 
benefit  of  the  adjaimnff  proprietors  only,  and  not  for  strangers,  who 
had  not  the  legal  right  to  use  adjoining  lands  and  farm  crossings. 
—18  Barb^  594. 

Nor  is  the  company  liable,  if  it  build  a  part  of  the  fence  only ; 
but  the  part  built  has  a  proper  gate  and  fence  crossing,  if  the  cattle 
pass  on  to  the  railroad  through  the  gate,  it  having  been  left  open 
by  the  proprietor  of  the  adjoining  land,  and  be  killed  by  an  engine. 
—13  Barb^  594. 
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4.  lAabilities  of  Companies  for  the  Acts  .of  their  Servants. 

In  the  case  of  Phil,  and  Read.  R.  R.  i^^.Durby,  14  Howard^  468, 
the  conrt  below  instructed  the  jury,  in  substance,  that  the  fact  that 
the  engineer  having  the  control  of  the  colliding  locomotive,  was 
forbidden  to  run  on  that  track  at  the  time,  and  had  acted  in  diso- 
bedience of  such  orders,  was  not  a  defence  to  the  action.  In 
regard  to  this  instruction,  the  court  said : — "The  servant's  instruc- 
tion involves  the  question  of  the  liability  of  the  master,  where  the 
servant  is  in  the  course  of  his  employment ;  but,  in  the  matter 
complained  of,  has  acted  contrary  to  the  express  command  of  his 
master.  The  rule  of  **  respondeat  superior^  or  that  the  master 
shall  be  civilly  liable  for  the  tortious  acts  of  his  servant,  is  of  uni- 
versal application,  whether  the  act  be  one  of  omission  or  commis- 
sion ;  whether  negligent,  fraudulent  or  malicious.  If  it  be  done 
in  the  course  of  his  employment,  the  master  is  liable ;  and  it  makes 
no  difference  that  the  master  did  not  authorize,  or  even  know  of 
the  servant's  act  or  neglect,  or  ieven  if  he  disapproved  or  forbade 
it,  he  is  equally  liable,  if  the  act  be  done  in  the  course  of  his  ser- 
vant's employment. — See  Strong  on  Agency^  s.  452 ;  Heath  on 
Master  and  Servant^  152.  There  may  be  found,  in  some  of  the 
numerous  cases  reported  on  this  subject,  dicta,  which,  when  severed 
from  the  context,  might  seem  to  countenance  the  doctrine  that  the 
master  is  not  liable  if  the  act  of  his  servant  was  in  disobedience  of 
his  orders.  But  a  more  careful  examination  will  show  that  they 
depended  on  the  question,  whether  the  servant,  at  the  time  he  did 
the  act  complained  of,  was  acting  in  the  course  of  his  employment ; 
or,  in  other  words,  whether  he  was  or  was  not,  at  the  time,  in  the 
relation  of  servant  to  the  defendant  The  case  of  Heath  vs,  Wil- 
son, 9  Car.  <k  Payne^  607,  states  the  law  in  such  cases  distinctly 
and  correctly.  In  that  case  a  servant,  having  his  master's  carriage 
and  horses  in  his  possession  and  custody,  was  directed  to  take 
them  to  a  certain  place ;  but  instead  of  doing  so,  he  went  in 
another  direction  to  deliver  a  parcel  of  his  own ;  and,  returning, 
drove  against  an  old  woman  and  injured  her.  Here  the  master 
was  held  liable  for  the  act  of  his  servant,  though  at  the  time  he 
committed  the  offence,  he  was  acting  in  disregard  of  his  master's 
orders ;  because  the  master  had  intrusted  the  carriage  to  his  con- 
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trol  and  care,  and  in  driving  it  he  was  acting  in  the  course  of  bis 
employment.  Mr.  Justice  Ershine  remarks  in  this  case : — "  It  is 
quite  clear  that  if  a  senrant,  without  his  master's  knowledge,  takes 
his  master's  carriage  out  of  the  coach-house,  and  with  it  commits 
an  injury,  the  master  is  not  answerable — ^and  on  this  ground,  that 
the  master  has  not  intrusted  this  servant  with  the  caniage ;  but 
whenever  the  master  has  intrusted  the  servant  with  the  control  of 
the  carriage,  it  is  no  answer  that  the  servant  acted  improperly  in 
the  management  of  it  If  it  were,  it  might  be  contended  that  if  a 
master  directs  his  servant  to  drive  slowly,  and  the  servant  disobeys 
his  orders,  and  drives  fast,  and  through  his  negligence  occasions  an 
injury,  the  master  will  not  be  liable.  But  that  is  not  the  law ;  tho 
master,  in  such  a  case,  will  be  liable,  and  the  ground  is,  that  he 
has  put  it  in  the  servant's  power  to  mismanage  the  carriage,  by 
intrusting  him  with  it."  Although  among  the  numerous  cases  on 
this  subject^  some  may  be  found,  (such  as  the  case  of  Lamb  vb, 
Polk,  9  C  <£  P^  729,)  in  which  the  courts  have  made  some  dis- 
tinctions  which  are  rather  subtle  and  astute,  as  to  when  the  ser- 
vant may  be  said  to  be  acting  in  the  employ  of  his  master ;  yet  we 
find  no  ease  which  asserts  the  doctrine  that  a  master  is  not  liable 
for  the  acts  of  a  servant  in  his  employment^  when  the  particular 
act  causing  the  injury  was  done  in  disreg^ird  of  the  general  order 
or  special  command  of  the  master.  Such  a  qualification  of  the 
maxim  of  respondeat  superior,  would,  in  a  measure,  nullify  it.  A 
large  proportion  of  the  accidents  on  railroads  are  caused  by  the 
negligence  of  the  servants  or  agents  of  tlie  company.  Nothing  bat 
the  most  stringent  enforcement  of  discipline,  and  the  most  exact 
and  perfect  obedience  to  every  rule  and  order  emanating  from  a 
superior,  can  insure  safety  to  life  and  property.  The  intrusting 
such  a  powerful  and  dangerous  engine  as  a  locomotive,  to  one  who 
will  not  submit  to  control,  and  render  implicit  obedience  to  orders, 
is  itself  an  act  of  negligence,  the  ^  causa  causans  "  of  the  mischief; 
while  the  proximate  cause,  or  the  ipsa  negligeniia  which  produced 
it,  may  truly  be  said,  in  such  cases,  to  be  the  disobedience  of  orders 
by  the  servant  so  intrusted.  If  such  disobedience  could  be  set  up 
by  a  railroad  company  as  a  defence,  the  remedy  of  the  injured 
party  would,  in  such  cases,  be  illusive ;  discipline  would  be  relaxed, 
and  the  damages  to  the  life  and  limb  of  the  traveller  greatly  en- 
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hanced.  Any  relaxation  of  the  stringent  policy  and  principles  of 
the  law  affecting  such  cases,  would  be  highly  detrimental  to  the 
public  safety." 

A  master  is  responsible  for  an  injury  resulting  from  the  negli- 
gence of  hb  servant,  whilst  driving  his  cart  or  carriage,  provided 
the  servant  is  at  the  time  engaged  in  his  master's  business,  even 
though  the  accident  happened  in  a  place  to  which  his  master's 
business  did  not  call  him ;  but  if  the  journey  upon  which  the  ser- 
vant starts  be  wholly  for  his  own  purpose,  and  undertaken  without 
the  knowledge  or  consent  of  the  master,  the  latter  is  not  req>onsi- 
ble.— 4  •/.  Scott,  287.  The  defendant's  carman,  having  finished 
the  business  of  the  day,  returned  to  their  shop,  with  their  horse 
and  cart,  and  obtained  the  key  of  the  stable,  which  was  close  at 
hand;  but  instead  of  going  there  at  once,  and  putting  up  the  horse, 
as  it  was  his  duty  to  do,  he,  without  his  master's  knowledge  or 
consent,  drove  a  fellow  workman  to  Easton  Square,  and  on  his  way 
back,  ran  over  and  injured  the  plaintiff  and  his  wife.  Jleld,  that 
inasmuch  as  the  carman  was  not,  at  the  time  of  the  accident,  en* 
gaged  in  the  business  of  his  master,  he  was  not  responsible  for  the 
consequences  of  the  unauthorized  act. — Ih. 

Upon  the  principle  that  qui  facit  per  alium,  fadt  per  «f,  the 
master  is  responsible  for  the  acts  of  his  servant ;  and  that  person  is 
undoubtedly  liable  who  stands  in  the  relation  of  master  to  the 
wrong-doer — he  who  had  selected  him  as  his  servant,  from  the 
knowledge  of,  or  belief  in  his  skill  and  care,  and  who  can  remove 
him  for  misconduct,  and  whose  orders  he  is  bound  to  obey ;  and 
whether  such  servant  has  been  appointed  by  the  master  directly, 
or  intermediately  through  the  intervention  of  an  agent  authorized 
by  him  to  appoint  servants  for  him,  can  make  no  difference.  But 
the  liability,  by  virtue  of  the  principle  of  relation  of  master  and 
servant,  must  cease  where  the  relation  itself  ceases  to  exist ;  and 
no  other  person  than  the  master  of  such  servant  can  be  liable,  on 
the  simple  ground  that  the  servant  is  the  servant  of  another,  and 
his  act  the  act  of  another ;  consequently,  a  third  person  entering 
into  a  contract  with  the  master,  which  docs  not  raise  the  relation 
of  master  and  servant  at  all,  is  not  thereby  rendered  liable. — 6  M, 
d:  JF.,  499,  610.  In  that  case,  the  owners  of  a  carriage  were  in 
the  habit  of  hiring  horses  from  the  same  person,  to  draw  it  for  a 
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day  or  a  driTe,  and  Uie  owner  of  the  hovses  provided  a 
tkroagh  who8e  n^Iigence  an  injoij  waa  done  to  a  third  party,  it 
was  held  that  the  owners  of  the  carriage  were  not  liable  to  be  sued 
for  the  injary,  as  the  driver  was  not  the  servant  of  the  owners  of 
the  carriage,  but  of  the  owners  of  the  horses.  So,  when  a  railway 
company  contracted  with  certain  persons  to  make  a  portion  of  the 
line,  and  by  the  contract  reserved  to  themselves  the  power  of  dis- 
missing any  of  the  contractor's  workmen  for  incompetence,  and  the 
workmen,  in  constructing  a  bri^e  over  a  public  highway,  negli- 
gently  caused  the  death  of  a  person  passing  beneath  along  the 
highway,  by  allowing  a  stone  to  &11  upon  him ;  it  was  held,  in  an 
action  against  the  company,  by  the  administratrix  of  the  deceased, 
that  they  were  not  liable,  and  that,  in  such  case,  the  terms  did  no4 
make  any  difference. — 4  W.  J71  S  G^  244 ;  see  aho^  1  Seiden^  4S, 
emd  the  caees  therein  cited  ;  4  J,  Seott,  182. 

So,  where  a  public  licensed  drayman  was  employed  by  the  de- 
fendants to  haul  a  quantity  of  salt  from  a  warehonse,  and  deliver 
it  to  the  store  of  the  defendants,  at  so  much  a  barrel,  and  while  in 
the  act  of  delivering  the  salt,  one  of  the  barrels  throu^  the  care- 
lessness of  the  drayman,  rolled  against  and  injured  the  ,plaintif[^ 
who  was  passing  on  the  side  walk,  the  Supreme  Court  of  this  State 
held  that  the  defendants  were  not  liable. — 2  Mieh^  368. 

But  though  a  person  emplojdng  a  contractor  to  do  a  lawlul  act  is 
not  responsible  for  the  n^ligence  or  misconduct  of  the  contractoiv 
or  his  servants,  in  executing  that  act^  yet,  if  the  act  itself  is  unlaw- 
ful, the  employer  is  responsible  for  the  wrong  so  done  by  the  con- 
tractor or  his  servants,  and  is  liable  to  third  persons  who  sustain 
damage  from  the  doing  of  that  wrong. — 2  EIL  A  Bl^  767.  In  this 
case,  the  defendants  had  made  a  contract  with  Watson  Brothers, 
to  open  trenches  in  the  streets  of  Sheffield,  that  the  defendants 
might  lay  gas  pipes  there,  and  afterwards  to  fill  up  the  trenches,  and 
make  good  the  surface  and  flagging.  Watson  Brothers,  did  ac- 
cordingly by  their  servants,  open  the  trenches  along  one  of  the 
streets,  and  afW  the  pipes  were  laid  proceeded  to  fill  up  the  trench 
and  restore  the  flagging.  In  doing  so,  their  servants  carelessly  left 
a  heap  of  stones  and  earth  upon  the  footway ;  and  the  plaintiff 
passing  along  the  street,  fell  over  them  and  broke  her  arm.  Neith- 
er the  defendants  nor  Watson  Brothers,  had  any  legal  excuse  for 
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breaking  open  the  street  in  the  manner  described,  which  was  a  pnbiic 
nuisance.  Verdict  for  plaintiff  with  leave  to  move  to  enter  a  ver- 
dict for  the  defendants.  Lwd  Campbell,  C.  J. : — ^'^I  perfectly  approve 
of  the  cases  that  have  been  cited.  In  those  cases  the  contractor  was 
employed  to  do  a  thing  perfectly  lawfiil ;  the  relation  of  master 
and  servant  did  not  subsist  between  the  employer  and  those  ac- 
tually doing  the  work ;  and  therefore  the  employer  was  not  liable 
for  their  negligence.  He  was  not  answerable  for  anything  beyond 
what  he  employed  the  contractor  to  do,  and  that  being  lawful,  he 
was  not  liable  at  all.  But  in  the  present  case  the  defendants  had 
BO  right  to  break  up  the  streets  at  all ;  they  employed  Watson 
Brothers,  to  break  up  the  streets,  and  in  so  doing,  to  heap  up  earth 
and  stones  so  as  to  be  a  public  nuisance ;  and  it  was  in  consequence 
of  this  being  done  by  their  orders,  that  the  plaintiff  sustained 
damage.^ 

In  4  W,  ff.S  G^  254,  it  wasurged  by  the  counsel  for  the  plain- 
tiff that  there  is  a  recognized  distinction  on  this  subject,  between 
injuries  arising  from  the  careless  and  unskilful  management  of  an 
individual,  or  other  personal  chattel,  and  injury  resulting  from  the 
negligent  management  of  fixed  real  property.  "•  But,"  said  Rolf, 
B,y  ^  on  full  consideration  we  have  come  to  the  conclusion,  that 
there  is  no  such  distinction,  unless,  perhaps,  in  cases  when  the  act 
eomplained  of^  is  such  as  to  amount  to  a  nuisance.  It  is  not  neces- 
sary to  decide  whether,  in  any  case,  the  owner  of  real  property, 
such  as  lands  or  houses,  may  be  responsible  for  nuisances,  occa- 
sioned by  the  mode  in  which  his  property  is  used  by  others,  not- 
standing  in  the  relation  of  servants  to  him,  or  part  of  his  family.  In 
none  of  the  more  modem  cases,  has  the  aliedged  distinction  be- 
tween real  and  personal  property  been  admitted.'' 

5.  Liability  of  Company  to  one  in  their  employ  for  an  injury  by 

another  also  employed  by  it. 

In  Prieetly  vs,  Fowler-^S  If,  Jk  W,j  1, — the  plaintiff  was  the  ser- 
vant of  the  defendant,  and  had  sustained  an  injury  by  the  defend- 
ant having  overloaded  a  van,  in  which  the  plaintiff  was  traveling  by- 
direction  of  the  defendant,  in  discharge  of  his  ordinary  duties, 
The  court  reversed  the  judgment,  on  the  ground  that  a  master  is 
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not  in  general,  liable  to  one  servant  for  damages  resulting  from  the 
n^ligence  of  another. 

The  same  question  as  to  the  liability  of  the  master  for  an  injury 
sustained  by  a  servant  occunjng  in  the  course  of  his  employment, 
arose  in  Hutchinson^  <wf  z,  Ac^  vs.  The  Yorky  Newcastle  and  Berwick 
Bailway  Company,  bW.H.A  O,  Rep^  343.    In  that  case,  a  servant 
of  the  railway  company,  in  discharge  of  his  duty  as  such,  was  proceed- 
ing in  a  train  under  the  guidance  of  others  of  their  servants,  through 
whose  negligence  a  collision  took  place,  and  the  servant  was  killed. 
The  court  held  that  the  administratrix  could  not  DMuntainan  action 
against  the  company  under  the  9  and  10  Vict,  c,  93 ;  {antty  551 ;) 
and  that  it  made  no  difference  in  this  respect  whether  the  accident 
was  occasioned  by  the  negligence  of  the  servants  guiding  the  train  in 
which  the  deceased  was,  or  those  guiding  the  other  train,  or  of  both. 
^  We  are  of  opinion  that  the  master  is  not  in  general,  responsible, 
when  he  has  selected  persons  of  competent  care  and  skilL^    The 
principle  is  that  a  servant^  when  he  engages  to  serve  a  master,  under- 
takes, as  between  him  and  his  master,  to  run  all  the  ordinary  risks 
of  the  service,  and  this  includes  the  risk  of  n^ligence  on  the  part 
of  a  fellow  servant,  whenever  he  is  acting  in  the  discharge  of  his 
duty  as  servant  of  him  who  is  the  common  master  of  both.     The 
death  of  Hutchinson  appears  on  the  pleadings  to  have  happened 
while  he  was  acting  in  the  discharge  of  his  duties  to  the  defendants 
as  his  master,  and  to  have  been  the  result  of  carelesness  on  the 
part  of  one  or  more  other  servant  or  servants  of  the  same  master, 
while  eng^ed  in  their  service ;  and  whether  the  death  resulted  from 
the  mismanagement  of  the  one  train,  or  of  the  other,  or  of  both, 
does  not  affect  the  principle ;  in  any  case  it  arose  from  carelessness 
or  want  of  skill,  the  risk  of  which  the  deceased  had,  2A  between 
himself  and  the  defendants,  agreed  to  run.    It  may  be  well,  with 
reference  to  this  point  to  add,  that  we  do  not  think  a  master  is  exempt 
from  responsibility  to  his  servant  for  an  injury  occasioned  to  him 
by  the  act  of  another  servant,  where  the  servant  injured  was  no^ 
at  the  time  of  the  injury,  acting  in  the  service  of  his  master." 
^  Though  we  have  said  that  a  master  is  not,  in  general,  responsible 
to  one  servant  for  an  injury  occasioned  to  him  by  the  n^igence 
of  a  fellow  servant  while  they  are  acting  in  one  common  service, 
yet  this  must  be  taken  with  the  qualification  that  the  master  shall 
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have  taken  dae  care  not  to  expose  hia  servant  to  unreasonable  risks. 
The  servant,  when  he  engages  to  run  the  risks  of  bis  service,  in- 
cluding those  arising  from  the  negligence  of  follow-servants,  has  a 
right  to  understand  that  the  master  has  taken  reasonable  care  to 
prevent  him  from  such  risks,  by  associating  him  only  with  persons 
of  ordinary  skill  and  care. 

Where  defendant,  a  masterbuilder,  having  contracted  to  build 
a  certain  building  employed,  W.  as  a  bricklayer,  and  the  scaffolding 
was  erected  under  the  superintendence  of  the  defendant's  foreman, 
the  defendant  not  being  present,  and  was  constructed  by  men  in 
the  employ  of  the  defendant,  who  used  an  unsound  ledger  pole, 
(the  unsoundness  of  which  had  been  previous  to  the  accident 
pointed  out  to  the  foreman,)  in  consequence  of  which  the  scaffold 
broke  while  W.  was  upon  it,  and  he  was  thrown  to  the  ground  and 
killed,  it  was  held^  that  no  action  could  be  maintained  against  the 
defendant,  there  being  no  evidence  that  the  foreman  was  an  im* 
proper  person  to  employ  for  that  purpose. —  Wipmore,  adnCx  of 
Wigmore^  decea$ed^  v.  Jay — 6  W.  H,  A  O^  864 — "The  person 
who  had  erected  the  scaffold,  or  assisted  in  the  erection  of  it,  was 
not  suggested  to  have  been  a  person  deficient  in  skill,  or  an  im<- 
proper  person  to  employ  for  that  purpose ;  and  the  ground  on 
which  the  rule  was  applied  for  was,  that  the  case  of  one  servant 
injured  by  the  negligence  of  another,  in  the  course  of  their  em- 
ployment, was  not  a  case  in  which  the  party  or  bis  relations  were 
entitled  to  recover  damages  against  the  master.  We  are  of  opinion, 
on  a  very  full  consideration  of  the  case  of  Huthinson  vs.  the  York, 
Newcastle  and  Berwick  Railway  Company,  {ante)  which  had  been 
delayed  for  some  time  with  a  view,  to  give  the  subject  the  fullest 
consideration,  that  no  such  action  lies." 

The  doctrine  established  by  these  cases,  that  the  principal  is  not 
liable  to  one  agent  or  servant  for  the  injury  which  he  may  have 
Buatained  in  consequence  of  the  misfeasance  or  negligence  of  another 
agent  or  servant  of  the  same  principal,  while  engaged  in  the  same 
general  business  or  employment,  has  been  recognized  in  several  of 
the  States.  In  accordance  with  this  principle,  it  was  held  that  a 
person  in  the  employ  of  a  railroad  company,  as  a  trackman,  could 
not  maintain  an  action  against  the  company  in  consequence  of 
being  run  over  by  a  train  of  cars  belonging  to  the  defendant.— 6 
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Air5^  231 ;  1  SMen^  492.  So  that  the  proprieton  of  a  nilroad 
are  not  responsible  to  a  brakeman  in  their  employment,  for  an 
injury  sustained  by  him  in  consequence  of  the  n^iect  or  hialt  €fi 
another  brakeman  engaged  in  the  same  service,  even  though  the 
latter  be  at  the  same  time  the  acting  conductor  of  a  train. — 3  (huk^ 
270.  So,  where  two  persons  are  employed  by  the  same  company 
to  perform  separate  duties  and  services  tending  to  the  same  end, 
and  one  of  them  while  performing  his  own  appropriate  and  peculiar 
duty,  was  injured  by  the  negligent  act  of  the  other  in  respect  to 
his  branch  of  the  service,  the  former  had  no  remedy  against  the 
common  eraployer.^-4  Met^  49;  see  6  ffill,  562.  In  5  Ind^  339, 
the  Supreme  Court  of  Indiana  appears  to  question  the  docMne ;  and 
the  Supreme  Court  of  Ohio,  in  the  Cleveland,  Cdumbus  and  Cin* 
einnati  Railroad  Company  vs.  Eeary,  3  Ohio  State  Rep^  201,  greatly 
modify  it ;  holding  that  when  a  railroad  company  place  a  brake- 
man  in  their  employ  under  the  control  of  the  conductor,  the  latter 
having  the  exclusive  control  of  the  train,  and  the  brakeman,  wiUiout 
£Biult  on  his  part»  is  injured  by  the  carelessness  of  the  conductor, 
the  brakeman  is  entitled  to  recover  of  the  company  for  the  injury ; 
the  conductor  beii^  the  sole  and  inmiediate  representative  of  the 
company  upon  which  rested  the  obligation  to  manage  the  train  with 
jAjlW  and  care.  But  that  a  principal  is  not  liable  to  one  servant  in 
his  employ,  for  injuries  resulting  from  the  carelessness  of  anoth^ 
servant^  when  both  are  engaged  in  a  common  service,  and  no  power 
or  control  is  given  to  the  one  over  the  other. 

In  Skepp  V8.  The  Eastern  Counties  Railway  Company — 9  W. 
H.  <t  G^  233 — the  plaintiff,  who  was  in  the  employment  of  the 
defendants,  his  duty  being  to  attach  the  carriages  of  the  baggage 
trains  to  the  locomotive  engine,  was  thrown  under  the  carriages  and 
severely  injured.  There  was  evidence  that  the  company's  staff  for 
the  performance  of  this  work  was  not  sufficient,  but  the  plaintiff 
had  been  employed  in  this  particular  ser^'ice  for  several  months  prior 
to  the  accident,  and  had  not  made  any  complaint  on  the  subject' to 
the  company.  Alderson  B, — ^As  between  the  public  and  the 
company,  the  former  may  be  the  proper  judges  of  the  number  re- 
quired ;  but  that  is  not  so  as  between  the  company  and  their  own 
servants."  Martin^  B. — ^**The  plaintiff  brought  the  accident  upon 
himself;  for  if  he  found  that  he  could  not  do  the  work  which  was  set 
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him,  he  ought  to  have  declined  it  in  the  first  instance.  He,  how- 
ever carried  it  on  for  several  months,  and  never  made  the  least 
complaint  upon  the  matter." 

6.  Injuries  to  persons  in  carriages  and  an  foot  by  trains. 

The  rule  of  law  in  such  cases  is,  that,  though  there  may  have 
been  negligence  on  the  part  of  the  plaintiff,  yet,  unless  he  might, 
by  the  exercise  of  ordinary  care,  have  avoided  the  consequences  of 
the  defendant's  negligence,  he  is  entitled  to  recover;  if  by  ordinarjr 
care  he  might  have  avoided  them,  he  is  the  author  of  his  own 
wrong.  That  is  the  only  way  in  which  the  rule  as  to  the  exercise 
of  ordinary  care,  is  applicable  to  questions  of  this  kind. — Per 
Parke,  B,,^M,A  W,,  244,  248 ;  10  /&.,  646. 

The  proprietors  of  railroads,  when  running  their  engines  over 
crossings,  are  bound  to  exert  reasonable  care  and  diligence,  to 
prevent  injury  therefrom  to  travelers  on  the  road  crossed;  and 
whether  such  care  and  diligence  have  been  employed  in  a  par- 
ticular case,  is  a  question  of  fact  to  be  decided  by  the  jury. — 2 
CWA.,  589 ;  1  Am»  P,  P.  Cases,  457.  In  this  case,  the  defendants 
contended  that  they  were  bound  only  to  the  exercise  of  ordinary 
care,  and  they  offered  to  prove  that  they  used  as  much  care  as 
those  having  charge  of  engines  usually  exercised  in  passing  rail- 
road crossings.  The  court  said :  "  The  true  question  is,  whether 
the  defendants  used  reasonable  diligence,  that  is,  the  care  and  dili- 
gence which,  taking  into  consideration  alLthe  circumstances  of  the 
case,  the  exigency  required."  Whether  a  party  has  been  negli- 
gent, depends  upon  so  many  different  circumstances,  and  the  cir- 
cumstances of  each  particular  case  may  be  so  peculiar  and  unlike 
all  other  cases,  that  proof  of  usage  would  not  apply.  It  was  a 
question  depending  on  all  the  circumstances,  regard  being  had  to 
the  relative  position  of  the  roads,  the  intervening  obstructions,  the 
time  of  day  or  nighty  the  weight  and  velocity  of  the  engine ;  and 
what  were  reasonable  and  proper  precautions,  and  the  fact  of  negli- 
gence, were  rightly  left  to  the  jury  upon  all  the  circumstances  of 
the  case."  As  to  the  other  objections,  the  court  said  :  ^  It  was 
further  contended,  that  if  the  defendants  had  complied  with  the  pro- 
visions of  law,  requiring  a  board  to  be  placed  at  crossings,  and  a  bell 


966  ACnOKB   OH   the   CA^ — AOAIHBT   RAILROADS. 

to  be  rung,  they  were  not  luible  for  any  damage  which  might  occur 
from  collisions  at  croseings,  unless  they  were  guilty  of  gross  negli- 
gence. But  the  court  ruled  otherwise,  and  decided  that  a  compliance 
with  these  regulations  would  not  exempt  them  from  the  obligation 
of  using  reasonable  care  in  other  respects,  where  the  circumstances 
rendered  it  reasonable  to  use  other  precautions.  The  statute  makes 
certain  positive  regulations,  and  the  defendants,  at  their  peril,  are 
bound  to  comply  with  them ;  but  there  are  no  negative  words,  and 
there  is  no  implication  that  a  compliance  was  to  absolve  them  from 
any  duty  which  they  were  under  before,  and,  therefore,  if  other  pre- 
cautions were  necessary,  the  defendants  were  still  bonnd  to  take 
them."  Whether,  under  the  circumstances,  if  the  bell  of  the  loco- 
motive could  not  be  heard,  it  was  the  duty  of  the  engineer  to  sound 
the  whistle,  we  think  it  was  rightly  left  to  the  jury  whether  rea- 
sonable precautions  had  been  taken  to  give  such  notice  as  would 
prevent  collision,  the  fitness  of  any  particular  expedient  suggested 
devolving  upon  the  exigency  of  the  case.— 4  C,  Jc  P^  106  ;  5  Ih^ 
875,  407.  And  so,  whether  the  place  and  the  time  and  the  oc- 
casion were  fit  for  trying  a  newly  repaired  engine,  was  a  question 
of  fact  rightly  left  to  the  jury.  The  evidence  is  not  reported,  and 
we  are  not  to  presume  that  the  jury  found  a  verdict  against  the  de- 
fendants, without  proof  of  actual  negligence  and  want  of  ordinary 
care  in  the  use  of  the  road  and  of  the  engine.  The  defendants  had 
a  right  to  run  their  engines  on  the  road  at  all  times^  for  all  suitable 
and  proper  purposes,  using  proper  care  not  to  interfere  with  &6 
equal  rights  of  travelers  to  use  the  road  crossed. 

The  case  of  Haring  vs.  N.  Y.  &  E.  R.  R.  Co.— 13  Barbour,  9— 
was  an  action  brought  by  the  plaintiff,  as  administratrix  of  John  J. 
filaring,  deceased,  to  recover  damages  for  an  injury  sustained  by  the 
intestate,  by  being  thrown  by  the  engine  of  the  defendants,  while 
crossing  the  railroad  in  a  sleigh.  The  plaintiff  was  nonsuited,  and 
moved  to  set  aside  the  nonsuit  Barculo,  J^  said :  ^The  undisputed 
evidence  introduced  by  the  plaintiff,  established  the  fact  that  her 
deceased  husband,  whose  death  is  the  subject  of  the  action,  was 
riding  in  a  sleigh  with  another  person,  who.  was  driving  at  the  rapid 
rate  of  a  mile  in  four  or  five  minutes,  across  the  track  of  the  rail- 
road when  the  collision  occurred.  It  also  appeared  that  near  the 
point  of  intersection,  high  embankments  between  the  railroad  and 
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highway,  rendered  it  impossible  for  a  person  on  the  highway  to  see 
the  cars  until  he  gets  on  the  track.  Upon  this  state  of  facts,  the 
simple  question  was  presented  to  the  circait  judge,  whether  such 
fast  driving  at  such  a  place,  constituted  a  degree  of  negligence  that 
defeated  the  plaintiff's  right  of  recovery.  That  the  deceased  was 
guilty  of  negligence,  cannot  for  a  moment  be  doubted.  A  man 
who  rushed  headlong  against  a  locomotive  engine,  without  using 
the  ordinary  means  of  discovering  his  danger,  cannot  be  said  to  ex- 
ercise ordinary  care ;  and  the  rule  is  well  settled  that  where  the 
carelessness  and  imprudence  of  the  person  injured,  contributed  to 
the  injury,  an  action  for  damages  cannot  be  maintained." 

In  the  above  case  it  was  contended  that  the  defendants  were 
liable,  the  bell  of  the  car  not  having  been  rung,  as  required  by  the 
statute.  The  circuit  judge  said  :  The  railroad  cannot  be  justified 
in  any  neglect  to  perform  all  the  statute  requires  of  it ;  but  when 
the  action  is  for  private  damages,  the  only  question  is  what  is  the 
substantial  proximate  cause  of  the  injury.  ''  The  law,  while  it  im- 
poses duties  upon  the  railroad  company,  also  imposes  duties  upon 
the  citizens,  and  it  is  no  excuse  for  the  latter  to  say,  when  in  de- 
fault, that  the  company  is  equally  in  the  wrong."  To  render  the 
railroad  company  liable,  in  case  a  bell  or  whistle  is  not  rung  or 
sounded,  the  company  will  not  be  liable  unless  the  injury  be  the 
result  of  the  want  of  the  signal,  and  the  plaintiff  must  show  that 
the  injury  was  caused  by  the  want  of  the  signal. — 13  Illinois^  548; 
we  16  Barb,,  167. 

In  an  action  against  a  railroad  company  for  an  injury  sustained 
by  the  plaintiff  in  consequence  of  being  struck  duwn  and  run  over, 
by  a  locomotive  and  tender,  while  the  plaintiff  was  walking  upon 
the  track  of  the  railroad  in  one  of  the  streets  of  the  city,  it  was 
held  that  no  more  than  ordinary  diligence  could  be  required  of  the 
servants  of  the  company,  and  that  the  plaintiff  could  not  sustain 
the  action,  if  his  own  negligence  contributed  to  the  injury. — 8 
Barb^  368. 

Spencer  vs.  W.  k  S.  R.  R.  Co, — 6  Barb^  337 — ^was  an  action  on 
the  case  against  the  defendants  for  negligently  running  their  train 
of  cars  against  the  plaintiff's  wagon,  while  he  was  crossing  the 
railroad  track,  by  which  the  plaintiff's  wagon  was  destroyed,  and 
the  plaintiff  himself  thrown  out  and  badly  injured.    At  the  time 
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when  the  injury  took  place,  the  pkintiff  was  ptmring  frcHn  his  house 
oii  the  north  side  of  the  railroad  track,  to  his  meadow  on  the  south 
side,  after  a  load  of  haj.    He  approached  the  track  throu^  » 
straight  lane  at  right  angles  with  it,  leading  fimn  the  old  turnpike, 
at  which  the  plaintiff  had  a  gate,  a  distance  of  fourteen  rods  to  the 
railroad,  from  any  part  of  which  distance  of  fourteen  rods,  there 
was  an  uninterrupted  view  of  the  western  line  <^  the  road,  for  a 
mile  in  length,  so  that  the  train  might  hare  been,  and  must  hare 
been  seen  by  the  plaintiff^  if  he  had  turned  his  eyes  in  the  direction 
from  which  the  cars  were  approaching.     '^Upen  this  state  of  ^cts,** 
said  the  judge,  *^in  order  to  warrant  a  report  in  fieiTor  of  the  plain- 
tiff, the  referee  must  hare  found  two  propositions  established  by  the 
testimony :  1st,  That  the  defendants^  agents  were  guilty  of  negli- 
gence, and,  2d,  That  the  plaintiff  was  not  witlKHit  negligence,  and 
without  &ult    Upon  the  first  point  there  was  much  eridence  be- 
fore the  referee,  and  whatever  may  be  our  opinion  of  the  correct- 
ness of  the  conclusion  to  which  a  majority  of  the  referees  came,  we 
are  all  of  the  opinion  that  no  new  trial  can  be  granted  on  that 
ground.    It  was  equally  necessary  for  the  plaintiff  to  establish  the 
proposition  that  he  himself  was  without  n^ligence  and  without 
fault.    This  is  a  stem  and  unbending  rule,  which  has  been  settled 
by  a  long  scries  of  adjudged  cases,  which  we  cannot  or^mile  if  we 
would.     Now,  upon  undisputed  facts  of  this  case,  it  is  impossible 
to  maintain  that  the  plaintiff  was  free  from  negligence.    Because 
he  either  saw  the  train  approaching  before  he  drove  upon  the 
track,  or  he  did  not    If  he  didj  it  was  an  act  of  madness  volun- 
tarily to  place  himself  in  the  way  of  the  train.    K  he  did  not,  as  is 
most  probable,  but  during  the  entire  fourteen  rods  allowed  his  at- 
tention to  be  attracted  to  his  neighbor's  load  of  hay,  according  to 
the  testimony  of  one  witness,  that  was  an  act  of  most  lamentable 
want  of  care." 

7.  Liability  of  Companies  on  account  of  fires  communicated  by 

their  locomotives. 

An  authority  to  use  a  steam  engine,  for  the  purpose  of  propelling 
cars  on  a  railroad,  is  an  authority  to  emit  sparks  therefrom;  and  if 
the  most  approved  means  which  science  and  skill  have  invented  are 
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applied  to  prevent  sparks  from  caasing  injnries,  the  railroad  com- 
pany is  not  liable  in  case  damage  is  occasioned  by  fire  communi- 
cated in  that  manner. — 18  Barb^  81.  I^  while  in  the  pursuit  of  its 
legitimate  business,  a  fire  is  communicated  to  land,  by  a  spark  from 
the  engine,  by  which  the  owner  of  the  land  sustains  damage,  the 
railroad  company  will  not  be  liable,  unless  upon  proof  of  negligence. 
— 18  Barb^  80;  1  Benio^  01 ;  8  Barr^  366. 

Piggot  vs.  the  Eastern  Counties  Railway  Company — 3  If.  G,  <t 
S,,  129 — was  an  action  on  the  case  against  the  company  for  so 
negligently  managing  and  conducting  an  engine,  that  certain 
premises  of  the  plaintiff  adjoining  the  lino  of  the  road,  were  d^ 
stroyed  by  fire  emitted  from  the  engine.  The  defendants  pleaded 
not  guilty.  On  the  trial  it  appeared  in  evidence,  that  the  plaintiff's 
£srm  abutted  on  the  railroad;  that  on  the  27^)  of  August,  between 
the  hours  of  twelve  and  one,  at  noon,  the  thatch  of  a  shed  in  the 
plaintiff's  fitrm-yard,  distant  about  forty-five  feet  from  the  nearest 
line  of  rails,  was,  immediately  after  the  passing  of  the  mail  train, 
discovered  to  be  on  fire ;  and,  notwithstanding  every  exertion  on 
the  part  of  the  plaintiff  and  those  in  his  employ,  to  extinguish  it, 
the  fire  communicated  with  several  other  farm  buildings  and  farm- 
ing implements,  and  totally  destroyed  them.  At  the  time  of  the 
accident,  there  was  a  strong  wind  blowing  from  the  direction  of  the 
railway  towards  the  plaintiff's  premises,  and  the  train  was  proceed* 
ing  at  an  ordinary  speed,  viz.:  twenty-five  miles  an  hour.  In  order 
to  show  that  the  fire  was  probably  caused  by  sparks  or  particles  of 
Ignited  coke  emitted  from  the  frinnel  or  chimney,  or  from  the  fire- 
box of  the  engine  by  which  the  train  was  being  propelled,  the 
plaintiff^s  counsel  proposed  to  ask  a  witness  whether  he  had  not  on 
other  occasions  observed  sparks  or  ignited  ^matter  to  proceed  from 
the  engines  of  the  defendants  passing  along  the  line  adjoining  the 
plaintiff's  farm.  It  was  objected,  on  the  part  of  the  defendants, 
that  this  was  not  a  proper  question.  The  judge  being  of  opinion 
that  the  question  might  be  properly  put,  the  witness  stated  that  he 
had  frequently  seen  pieces  of  ignited  coke  &11  from  the  lower  part 
of  the  engine,  (the  fire-box,)  but  not  from  the  chimney,  the  day- 
light rendering  it  difiScult,  if  not  impossible,  to  see  sparks  issuing 
there.    Other  witnesses  also  proved  they  had  frequently  seen  sparks 

and  small  particles  of  coke,  about  the  size  of  a  hazel-nut  or  a  wal- 
37 
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nut^  proceeding  from  the  chimneys  of  the  company's  engines  when 
passing  along  the  line  at  dark,  and  fall  in  an  ignited  state  on  the 
plainti£r*s  premises,  near  the  buildings  in  question,  and  that  it  some- 
times happened  that  pieces  of  ignited  coke  falling  from  the  fire-box 
on  to  the  driving  wheels  of  the  engine,  were  thrown  by  them  to  » 
considerable  distance.     Professor  Farcy,  and  other  persons  practi- 
cally acquainted  with  the  construction  and  working  of  the  engines 
generally  in  use  on  railways,  stated  that  the  emission  of  sparks  or 
.particles  of  ignited  matter  from  the  top  of  the  chimney  might,  in 
a  great  measure,  be  prevented  by  a  cap  or  covering  of  wire-work, 
or  by  the  insertion  of  a  perforated  metal  plate,  placed  horizontally 
at  the  chord  of  the  arch  of  the  smoke-box,  so  as  to  interrupt  the 
particles  escaping  through  the  smoke  tubes,  though  it  was  admitted 
that  this  would  to  a  certain  extent  impede  the  draft,  and,  conse- 
quently, diminish  the  power  of  the  engine.    They,  however,  stated 
that  this  might  be  remedied,  or  the  omission  of  sparks  altogether 
prevented,  by  employing  engines  of  such  power  that  they  need  not 
be  worked  to  their  utmost  capacity.    They  also  stated,  that,  in  their 
judgment,  to  produce  the  injury  here  complained  of,  the  engine 
used  on  the  occasion  in  question,  must  have  been  worked  to  its  ut^ 
most;  and  that  the  danger  arising  from  the  emission  of  sparks 
might  be  entirely  prevented  by  shutting  off  the  steam  on  passing  a 
spot  where  danger  was  to  be  apprehended.    On  the  part  of  the  de- 
fendants, the  driver  and  fireman  who  had  charge  of  the  engine  at 
the  time  of  the  accident,  and  other  persons,  were  called  to  prove 
that  the  engines  of  the  company  were  of  the  best  construction,  and 
of  adequate  power ;  and  that  on  the  occasion  in  question,  practi- 
cable care  had  been  taken  to  prevent  accidents  from  fire;  the  driver 
And  fireman  stating^  that^  in  passing  the  plaintiff's  farm,  the  steam 
had  been  shut  off,  there  being  a  considerable  incline  (about  1  in 
830)  at  that  spot,  as  well  as  a  sharp  curve,,  and  a  pair  of  points  at 
the  lower  part,  in  passing  which  more  than  ordinary  care  and  at- 
tention were  requisite.    They  also  condanned  the  use  of  caps  and 
perforated  plates,  as  operating  injuriously  upon  the  working  of  the 
engine,  by  preventing  the  fne  escape  of  the  waste  steam,  and 
thereby  diminishing  the  draft.    The  judge,  in  leaving  the  case  to 
the  jury,  told  them,  that  the  company,  in  the  wo.  king  of  their  en 
gines,  was  bound  to  use  all  reasonable  means  to  prevent  accidents 
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and  not  to  tax  them  beyond  their  power;  and  that  the  emission  of 
ignited  particles  in  the  way  described  by  the  plaintiff's  witnesses, 
was  some  evidence  that  the  engine  in  question  was  orerworked. 
Verdict  for  plaintiff,  a  rule  nisi  for  a  new  trial  obtained  on  the 
grounds  that  the  answer  to  the  question  objected  to  at  the  trial 
was  improperly  received,  and  that  the  verdict  was  against  the 
weight  of  evidence.  TindcU,  C.  J. :  I  am  of  opinion  that  this  rule 
must  be  discharged.  The  defendants  are  a  company  intrusted  by 
the  legislature  with  an  agent  of  an  extremely  dangerous  and  unruly 
character,  for  their  own  private  and  particular  advantage ;  and  the 
law  requires  of  them  that  they  shall,  in  the  exercise  of  the  rights 
and  powers  so  conferred  upon  them,  adopt  such  precautions  as  may 
reasonably  prevent  damage  to  the  property  of  third  persons  through 
or  near  which  their  railway  passes.  The  evidence  in  this  case  was 
abundantly  sufficient  to  show  that  the  injury  of  which  the  plaintiff 
complains  was  caused  by  the  emiteion  of  sparks,  or  particles  of  ig- 
nited coke,  coming  from  one  of  the  defendants  engines ;  and  that 
there  was  no  proof  of  any  precaution  adopted  by  the  company  to 
avoid  such  a  mischance.  I  therefore  think  the  jury  came  to  a  right 
conclusion,  in  finding  that  the  company  were  guilty  of  negligence, 
and  that  the  injury  complained  of  was  the  result  of  such  negligence. 
There  are  many  authorities  to  sustain  this  view ;  for  instance,  the 
case  of  Mitchell  vs,  Alestree — 1  Vent^  295 — for  an  injury  resulting 
to  the  plaintiff  from  the  defendant's  riding  an  unruly  horse  in  Lin- 
coln's Inn  Fields ;  that  of  Bayntine  v».  Sharp — 1  Lutw,,  90 — for 
permitting  a  mad  bull  to  be  at  large ;  and  that  of  Smith  vs,  Pelah 
— 2  Stra^  1264 — for  allowing  a  dog  known  to  be  accustomed  to 
bite,  to  go  about  unmuzzled.  The  precautions  suggested  by  the 
.  witness  called  for  the  plaintiff  in  this  case,  may  be  compared  to  tho 
^muzzle  in  the  case  last  referred  to.  "And,  with  respect  to  the  evf* 
dence  that  was  objected  to,  I  think  it  clearly  was  admissible  for  the 
purpose  for  which  it  was  received,  viz :  to  ascertain  the  possibility 
of  fire  being  projected  from  the  engine  to  such  a  distance  from  the 
railway  as  the  building  in  question."  Coltman,  J, :  "  I  am  of  til« 
same  opinion.  It  appears,  from  the  report  of  the  learned  judge, 
that  the  evidence  in  question  was  admitted,  not  for  the  purpose  of 
showing  a  general  habit  of  negligence  on  the  part  of  the  company; 
bat  to  show  that  the  injury  might  have  been  caused  in  the  way  sug- 
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gested.  It  appears  to  me  that  the  jary  might  reasonably  infer  that 
the  fire  was  occasioned  by  sparks  from  the  engine,  and  that  the  hct 
of  the  buildings  being  fired  by  sparks  emitted  from  the  defendants* 
engine,  established  a  prima  facie  case  of  n^ligence,  which  called 
upon  them  to  show  that  they  had  adopted  some  preventiTe  to  guard 
against  accidents;  none,  however,  appear  to  have  been  attempted.^ 
MauU,  J.:  "I  also  am  of  opinion  that  this  mle  should  be  dis- 
chained.  It  was  obtained  on  two  grounds — ^first,  that  cerUdn  evi- 
dence was  improperly  received  at  the  trial;  secondly,  that  the  evi- 
dence did  not  warrant  the  verdict  The  evidence  objected  to  was, 
that  other  engines  used  on  the  defendants'  line,  of  the  same  des- 
cription as  that  which  was  said  to  have  caused  the  injury  here,  had 
on  various  other  occasions  been  seen  to  throw  particles  of  ignited 
matter  to  a  distance  firom  the  side  as  great  or  greater  than  the  spot 
in  question.  The  noatter  in  issue  was,  whether  or  not  the  plaintiff's 
property  had  been  destroyed  by  fire  proceeding  from  the  defend- 
ants' engine ;  and  involved  in  that  issue  was  the  question  whether 
or  not  the  fire  c(mld  have  been  so  caused.  The  evidence  was  offered 
for  the  purpose  of  showing  that  it  could ;  and  ibr  that  purpose  it 
was  clearly  material,  and  admissible.  As  to  the  other  pointy  it  ap- 
pears that  the  plaintiff  was  possessed  of  certain  frame  buildings  ad- 
joining the  railway,  and  in  consequence  of  the  sort  of  management 
adopted  by  the  company,  fire  was  thrown  from  a  passing  engine 
upon  these  buildings,  and  destroyed  them.  I  am  fiir  from  saying 
that  it  is  impossible  that  this  would  have  occurred  without  Dili- 
gence on  the  part  of  the  company.  But  it  at  least  affords  a  strong 
presumption  of  negligence,  in  the  absence  of  evidence  to  show  that 
something  had  been  done  by  the  company  to  lessen  the  chance  of 
damage.  It  appears  that  no  steps  of  that  sort  had  been  taken,  and 
that  the  company  might  have,  in  a  great  measure,  prevented  the 
emission  of  ignited  matter,  by  using  guards  of  wire,  or  perforated 
plate,  as  suggested  by  Prof  Farey,  or  by  employing  engines  of 
larger  power.  Upon  the  whole,  I  think  the  verdict  would  have 
been  wrong  had  it  been  the  other  way."  In  this  case  the  com- 
pany were  holden  liaUe  because  they  had  not  adopted  the  most 
approved  means  which  science  and  skill  had  invented  and  applied 
to  prevent  sparks  from  causing  injury. 

While  a  locomotive^  drawing  a  train  of  cars,  was  passing,  some 
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of  the  Bparks  from  it  paaaed  directly  tiierefrom  to  the  roof  of  a 
building  standing  twentj-^iz  feet  from  the  middle  of  the  road,  by 
which  the  building,  without  any  negligence,  but  with  the  exercise 
of  duo  care  and  skill  on  the  part  of  the  servants  of  the  company, 
was  set  on  fire  and  consumed,  it  was  held  that  the  company  were 
not  liable. — 15  Conn^  124 ;  see  S  Barr^  866. 

In  the  case  in  15  Conn^  the  building  was  erected  after  the  road 
was  laid  out.  Upon  this  fsust  of  the  case  the  court  said  :  ^  The 
plaintiffi  placed  their  building  in  the  position  it  was,  after  the  road 
was  laid  out  The  jury,  it  is  true,  have  not  found  that  the  injury 
happened  by  their  negligence ;  but  this  very  fact  shows  that  very 
little  danger  was  apprehended  from  the  engine  of  this  company, 
and  this  strengthens  the  idea  that  the  injury  was  casual,  unex- 
pected, unavoidable."  The  same  objection  was  made,  substan- 
tially, in  1  2>«nto,  91.  To  it  the  court  said:  '^A  land-owner  builds 
inunediately  on  the  line  of  a  railroad,  as  he  has  an  unquestionable 
right  to  do ;  it  may  be  an  act  of  great  imprudence,  but  in  no  sense 
is  it  illegal.  Is  he  remediless  if  his  house  is  set  on  fire  by  the  sheer 
negligence  of  an  engineer,  in  conducting  his  engine  over  the  ndl- 
way  ?  There  must  be  some  wrongful  act  or  culpable  negligence  on 
the  part  of  the  plaintiff  to  bar  him  on  this  principle ;  and  neither 
can  be  aflSrmed  of  any  one  for  simply  occupying  a  position  of  more 
or  less  exposure  on  his  own  premises. 

In  Gieser's  case — tupra — the  defendants  offered  to  prove  negli- 
gence in  the  plaintiff,  in  placing  his  fence  inside  of  the  two  hundred 
feet  belonging  to  the  company,  which  offer  was  rejected.  To  this 
point  the  court  said :  '^  We  are  also  of  opinion  that  the  evidence 
offered  in  the  second  bill  ought  to  have  been  admitted,  as  bearing 
upon  the  question  of  negligence ;  for  if  the  fire  was  caused  by  the 
act  of  the  plaintiff  in  building  on  the  land  appropriated  to  the  com- 
pany, he  is  not  entitled  to  damages.  In  that  case  he  would  have 
himself  to  blame  for  the  loss,  and  not  the  defendant. 


8.  Liability  as  Carriers  of  Ooods. 

By  the  General  Railroad  Law,  any  Railroad  Company  receiving 
freight  for  transportation,  shall  be  entitled  to  the  same  rights,  and 
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iiabject  to  the  same  liabilities  as  common  carrien ;  and  ihey  ahaU 
not  be  suffered  to  lessen,  or  directly  or  indirectly  abridge  their 
common  law  liability,  as  such  conmaon  carrierSb — C.  L^  See,  1992. 
Similar  provisions  are  contained  in  the  laws  in  relation  to  paitico- 
lar  companies,  and,  independent  of  any  statutory  provision,  it  has 
been  decided  that  the  proprietors  of  railroads  are  common  carriers 
of  merchandize,  and  are  subject  to  the  provisions  of  the  coratmon 
hiw,  which  are  applicable  to  carriers. — 10  Met^  472,  Am,  JL IL 
Oas^  403,  The  rule  of  the  common  law,  as  to  receiving,  providing 
suitable  carriages,  and  safely  carrying  goods  entrusted  to  them,  are 
applicable  to  them.  In  respect  to  the  deliveiy  of  property  at  the 
termination  of  the  route,  or  other  place  of  deliveiy,  it  has  been  de- 
cided that  where  the  company  deposited  the  goods  in  their  ware- 
houses, at  the  place  of  destination,  without  chaige,  until  the  owner 
or  consignee  has  a  reasonable  time  to  take  them  away,  are  not 
liable,  as  common  carriers,  for  the  loss  of  the  goods  from  the  ware- 
house, but  are  liable  as  depositaries,  only  for  want  of  ordinary  care. 
10  Met^  472 ;  1  Am.  E.  Cos,,  403.  In  this  case,  the  plaintiff  had 
notice  of  the  arrival  of  the  goods,  and  had  taken  away  part  oi 
them,  and  the  remainder  were  left  for  the  convenience  of  the 
plaintiff.  In  a  subsequent  case — 1  Oray^  2(^3 — the  goods  were 
burned  soon  after  their  arrival,  and  before  notice  to  the  consignee, 
and  before  there  was  time  to  give  notice.  These  circumstances 
were  held  not  to  vaiy  the  case  from  that  above  cited.  In  this 
case  it  was  held  that  the  liability  of  railroad  companies^  a*  coaumm 
carrieriy  ceased  upon  the  arrival  and  unloading  of  the  goods  in  tiie 
merchandize  depot,  and  that  they  were  then  liable  as  warehouse- 
men only.  But  in  a  case  in  the  Supreme  Court  of  this  State — 
Mich.  C.  B.  B,  Co.  V9.  Ward,  2  Mich.  Bep.^  538~it  was  decided 
tiiat  the  liability  of  the  company  as  carriers  continued  until  notice 
had  been  given  to  the  consignee,  and  the  consignee  had  had  a 
reasonable  time  to  remove  tiie  property.  A  case  has  been  recentiy 
decided  in  Mass.,  in  respect  to  the  liability  of  railroad  companies, 
for  property  transported  by  them,  and  held  by  them  as  warehouse- 
men ;  a  consignor  of  gooda^  which  came  by  railroad,  sent  to  the 
depot  of  the  railroad,  a  teamster,  who  knew  the  place  to  which 
the  goods  were  to  go,  but  did  not  know  the  marks  of  the  bales ; 
the  teamster  demanded  the  goods  of  the  freight  agent  of  the  com- 
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pnfiy,  who,  after  a  snperficial  ezaniiiation,  said  that  the  goods  had 
already  been  delivered,  and  were  not  stored ;  the  teamster  pointed 
ont  flome  bales,  and  asked  if  they  were  not  the  goods,  as,  in  fact 
they  were ;  the  freight  agent  turned  over  one  of  the  bales  so  as  to 
exhibit  the  marks,  and  said  those  were  not  the  goods,  but  came  • 
from  another  place;  and  the  teamster  went  away  without  the, 
goods.  Heldj  that  the  agent  of  the  company  was  guilty  of  negli-  - 
gence  in  not  delivering  the  goods ;  and  the  goods  being  destroyed 
by  accidental  fire  during  the  following  night,  that  the  corporation 
was  responsible  for  their  value, — 1  Ghray^  277.  ^^The  defendants 
were  bound  to  make  a  right  and  true  delivery  of  the  goods,  when 
the  freight  was  paid,  and  they  were  duly  demanded,  and  were 
responsible  for  the  conduct  of  their  general  agents  employed  for 
that  purpose.  Upon  the  evidence,  we  are  of  opinion  that  Peabody, 
the  delivering  agent,  in  declaring  that  the  goods  were  not  there, 
bat  had  been  delivered,  and  that  the  goods  which  were  there,  came 
from  another  place,  which  was  not  true,  in  failing  to  examine  the 
marks  of  the  goods  by  the  way-bill,  and  generally  in  the  hurried 
and  superficial  manner  in  which  he  examined  these  goods,  when  a 
slight  degree  of  care  and  attention  would  have  discovered  the 
truth,  was  chargeable  with  negligence  in  the  delivery  of  the  goods, 
for  which  the  corporation  are  responsible." 

By  the  General  Railroad  Law,  "-  any  railroad  company  receiving 
freight  for  transportation,  shall  be  entitled  to  the  same  rights,  and 
subject  to  the  same  liabilities  as  common  carriers,  except  as  herein 
otherwise  provided.  Whenever  two  or  more  railroads  are  con- 
nected together  by  running  arrangements,  any  company  owning 
either  of  said  roads  receiving  freight  to  be  transported  by  agree- 
ment, to  any  place  on  the  line  of  either  of  the  said  roads,  so  con- 
nectedy  shall  be  liable  as  common  carriers  for  the  delivery  of  such 
freight  at  such  place.  In  case  any  such  company  shall  become 
liable  to  pay  any  sum,  by  reason  of  the  neglect  or  misconduct  of 
any  other  company  or  companies,  the  company  paying  such  sum 
may  collect  the  same  of  the  company  or  companies,  by  reason  of 
whose  neglect  or  misconduct  it  became  so  liable.  No  railroad 
corporation  created  in  this  state  shall  be  suffered  to  lessen^  or  directly 
or  indirectly,  abridge  their  common  law  liability  as  such  common  • 
carriers," — AntCy  p.  574. 
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In  Ward's  rue-Hmte,  p,  574 — the  Supreme  Oourt  held  fliat  the 
plaintifis  in  error  were  ezcosed  from  a  perK>nal  delivery  of  goods 
carried  by  them ;  but  in  lien  of  delivering,  were  required  to  notify' 
the  consignee ;  that  their  liability^  as  carriers,  continued  until  the 
consignee  had  a  reasonable  time  to  remove  the  property,  that  even 
an  express  contract,  changing  or  modifying  this  lialMlity,  would  be 
unavuling ;  the  statute  having  fixed  this  liability  it  could  not  io 
any  manner  be  altered  or  modified. 

3.   Against  Innkeepers, 

Who  is  an  Innkeeper, — **  A  person  who  makes  it  his  basineas  to 
entertain  travelers  and  passengers,  and  provide  lodging  and  neces- 
saries for  them,  their  horses,  and  attendants,  is  a  common  inn- 
keeper ;  and  it  is  no  way  material  whether  he  has  any  sign  befMe 
his  door  or  not."— 8  Jffilly  140, 157.  *"  An  inn,"  said  Best,,  J,,''i» 
a  house,  the  owner  of  which  holds  out  that  he  will  receive  all 
travelers  and  sojourners  who  are  willing  to  give  a  price  adequate 
to  the  sort  of  acconomodation  provided,  and  who  come  in  a  situa- 
tion in  which  they  are  fit  to  be  received." — 3  B,  d;  Ald^  283.  A 
house  of  entertainment  in  London,  where  board,  provisions,  ftc, 
are  provided  for  all  persons  paying  for  the  same,  but  which  was 
merely  called  a  tavern  and  coffee-house,  and  was  not  frequented  by 
stage-coaches  and  wagons  from  the  country,  and  which  had  no 
stables  belonging  to  it,  it  was  held  was  to  be  o<msidered  an  inn,  and 
the  owner  subject  to  the  liabilities  of  inn-keepers. — Ih, 

Lien  of  an  Innkeeper, — ^An  innkeeper  has  a  lien  on  the  goods  of 
his  guedts  for  his  compensation. — 7  C,  A  B^  670 ;  3  HiUj  485. 
An  innkeeper's  lien  extends  to  goods  brought  to  his  inn  by  a 
guest^  though  they  belong  to  another,  provided  they  are  such  as  a 
person  might  ordinarily  travel  with. — 37  Eng,  L.  db  E,  Bep,, 
384.  But  he  cannot  detain  the  person  of  his  guest  nor  take  off 
his  clothes  to  secure  the  payment  of  his  bill — 3  M,  db  W,,  248 ;  7 
C,  A  P.,  670 — ^nor  can  he,  at  common  law,  sell  his  guest's  goods 
to  recover  his  compensation,  as  a  horse  for  his  keeping.  The 
security  to  enforce  the  lien  is  by  action  in  the  nature  of  a  bill  in 
Chancery. — 11  Barh,^  41.     See  ante^p,  546. 

But  the  lien  would  not  exist  where  the  owner  of  the  goods  is 


▲OnOVB   OK  THB   0A8B — AGAINST  INFKBBPBKS.  S^l 

not  either  actually  or  coDstractively  the  gaest  of  the  iDnkeeper^ — 
8  ffillj  485.  See  6M,0.d:  S^  133.  When  a  person  was  stopped 
with  a  horse  under  suspicious  circumstances,  and  the  horse  was 
pktced  at  an  inn  by  the  police,  it  was  held  that  the  innkeeper'* 
lien  did  not  attach. — 8  C,  tSe  P.,  208.  Nor  is  he  justified  in  de- 
taining for  hb  unpaid  bill  a  piano  borrowed  of  a  manufacturer  by 
a  guest  while  residing  at  the  inn,  the  innkeeper  knowing  it  had 
been  borrowed. — 28  Eng,  X.  dk  E.  Rq)^  443.  "If  a  stranger 
brings  an  article  to  an  inn  to  which  he  is  not  entitled,  and  the 
innkeeper  receives  it,  not  knowing  that  the  party  has  no  right  to 
it,  he  is  at  liberty  to  retain  it  for  his  bill.  But  if  an  innkeeper 
knows  that  a  guest  has  illegally  put  another's  horse  into  his  stable, 
the  innkeeper  is  in  a  manner  privy  to  the  tort  of  his  guest,  and  is 
aware  that  the  other  has  no  authority  to  pledge  the  horse." — Per 
Piatt,  B.  S.  C. 

9 

It  is  said  a  horse  can  be  detained  only  for  his  own  meat,  and  not 
for  the  meat  of  the  guest,  or  of  any  other  horse. — 8  Bac.  Ab^  668. 
Judge  Story  says,  there  seems  great  cause  to  doubt,  whether  the 
lien  of  the  innkeeper  does  not  extend  to  all  the  goods,  which  the 
guest  has  at  the  time,  for  all  his  expenses. — Story  <m  Bail^  eec, 
476. 

Who  ie  to  be  deemed  a  Gueet — Where  the  pluntiff's  servant 
came  to  the  inn,  and  asked  to  have  the  liberty  of  leaving  the 
goods,  which  he  could  not  dispose  of  in  the  market,  until  the  next 
week,  which  proposal  was  rejected,  whereupon  he  sat  down  in  the. 
inn  as  a  guest  with  the  goods  behind  him,  and,  during  the  time, 
the  goods  were  taken  away ;  it  was  held  that,  although  his  request 
was  not  complied  with,  he  was  entitled  to  protection  for  his  goods 
during  the  time  he  continued  in  the  inn  as  a  guest — d  T,  R^  273. 

If  a  person,  after  becoming  a  guest,  goes  away  for  a  short  time, 
leaving  his  property,  intending  to  return,  he  is  to  be  considered  aa 
still  continuing  a  guest,  and  if  his  property  is  lost  daring  his  ab- 
sence, the  innkeeper  is  liable. — b  Barb^  560 ;  8  JSHlj  485. 

If  one«end  his  horse  or  tmnk  in  advance  to  the  inn,  saying  he 
will  soon  be  there  himself,  it  may  be  that  he  should  be  deemed  a 
gaegt  from  the  time  the  property  is  taken  in  charge  by  the  inn- 
keeper.— 3  Hill,  486. 

Holt,  C.  J.,  doubted  whether  a  man  is  a  guest  by  sending  bia 
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hone  to  an  inn  to  be  kept^  if  lie  never  went  into  the  inn  himself; 
but  the  other  three  jastices  held  that  such  person  is  a  guest  by 
leaving  his  horse,  as  much  as  if  he  had  stayed  himself,  because  the 
horse  must  be  fed,  by  which  the  innkeeper  had  gam ;  otherwise  if 
he  had  left  a  trunk  or  dead  thing. — 1  S<ilk^  868 ;  Ac.  0  Piek^  280. 
But  in  8  Hilly  485,  Bronson,  J^  said,  '*  when  the  man  has  never 
been  at  the  inn,  and  never  intends  to  go  there  as  a  guest,  it  seems 
to  me  little  short  of  a  downright  absurdity  to  say,  that»  in  l^al 
contemplation,  he  is  a  guest" 

Purchasing  liquor  at  an  inn  was  held  sufficient  to  constitute  the 
traveler  a  guest — 5  Barh^  500. 

Liability  to  Guests. — ^An  innkeeper  is  answerable  for  the  goods 
of  his  guest  although  they  may  be  stolen  or  otherwise  lost,  without 
any  fault  on  his  part  Like  a  common  carrier  he  is  an  insurer  of 
the  property,  and  nothing  but  the  act  of  God,  or  public  enemies, 
will  excuse  a  loss. — 8  IliU.  He  is  in  general,  responsible  where 
his  guest's  goods  brought  to  his  inn,  are  loet,  damaged,  or  stolen. 
To  this  rule  there  are  the  following  exceptions : — 

He  is  not  responsible  when  the  goods  are  stolen  by  the  trav^er^s 
own  servants  or  companion. — 4  Jf.  d:  Z.,  808  ;  8  Coke,  58. 

Nor  for  the  loss  of  a  horse  put  into  a  pasture  lot  by  the  direction 
of  the  guest. — 17  Wen.,  642;  6  Coke,  68.  It  would  be  otherwise 
if  put  there  without  the  special  direction  of  the  guest — Ih, 

Neither,  as  it  se^ns,  for  a  loss  by  robbery  and  burglary  from 
wiihout  the  inn.— iSftory**  £ail.j  Sec,  472. 

For  such  damage  as  is  occasioned  by  the  misconduct  of  the 
guest,  he  shall  not  be  entitled  to  complain,  or  to  have  any  recom- 
pense. — 4  M.<t  TF.,  810.  If  the  servant  of  the  guest,  or  he  who 
comes  with  him,  or  he  whom  he  desires  to  be  lodged  with  him,  steal 
or  carry  away  the  goods,  the  innkeeper  shall  not  be  charged ;  for 
then  the  fault  is  in  the  guest  to  have  such  companion  or  servant — 
8  (hw.j  38.  When  a  traveller  went  to  an  inn,  and  desired  to  have 
his  luggage  taken  into  the  commercial  room,  to  which  he  resorted ; 
from  whence  it  was  stolen ;  held  that  the  innkeeper  was  responsible, 
although  he  proved  that,  according  to  the  usual  practice  of  the 
house,  the  luggage  would  have  been  deposited  in  the  guest's  bed- 
room, and  not  in  the  commercial  room,  if  no  order  had  been  given 
respecting  it    If  the  innkeeper  do  not  require  them  to  be  removed 
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to  a  safer  place,  be  is  liable,  in  tbe  event  of  tbe  goods  being  lost.-— 

If  an  innkeeper  bid  bis  guest  take  tbe  key  of  bis  cbamber,  and 
lock  the  door,  and  tell  bim  tbat  be  will  not  take  cbarge  of  tbe 
goods,  yet  if  tbey  be  stolen  be  sball  be  answerable. — JDalt,  c,  56. 
But  if  tbere  be  evidence  tbat  tbe  guest  accepted  tbe  key,  and  took 
on  bimself  tbe  care  of  bis  goods,  it  is  for  tbe  jury  to  determine 
wbetber  this  evidence  of  bis  receiving  the  key  proves  tbat  be  did 
it  animo  custodiendiy  and  with  a  purpose  of  exempting  the  inn- 
keeper, or  wbetber  be  took  it  merely  because  tbe  landlord  forced 
it  on  him,  or  for  the  sake  of  securing  greater  privacy,  in  order  to 
prevent  persona  from  introducing  themselves  into  bis  room. — 4  M. 
<fcTr.,810. 

But  it  seems  that  the  innkeeper  will  be  liable,  even  if  the  goods 
are  placed  in  the  guest^s  private  room,  of  which  he  has  tbe  key,  if 
they  are  lost — 8  B.  d  C,  9. 

But  an  inkeeper  is  not  answerable  for  the  goods  of  his  guest, 
which  are  lost  through  the  negligence  of  tbe  guest,  out  of  a  private 
room  in  tbe  inn  chosen  by  tbe  guest  for  the  purpose  of  exbibiling 
to  bis  customers  his  goods  for  sale,  the  use  of  which  room  was 
granted  by  tbe  innkeeper,  who  at  the  same  time  told  the  guest 
that  there  was  a  key,  and  that  he  might  lock  the  door,  which  he 
neglected  to  do. — 4  M.  dt  W^  306.  So,  if  a  guest  deposit  his 
goods  in  a  room  which  he  uses  as  a  warehouse,  and  of  which  he 
has  the  exclusive  possession,  the  innkeeper  is  not  liable  for  the  loss. 
A  landlord  is  not  bound  to  furnish  a  shop  to  every  guest  who 
comes  into  his  house ;  and  if  a  guest  takes  exclusive  possession  of 
a  room,  which  he  uses  as  a  warehouse  or  shop,  he  discharges  the 
landlord  from  his  common  law  liability. — 1  Stark^  N,  jP.,  247 ; 
Holt,  209. 

So,  when  a  guest  showed  his  money  ostentatiously  in  tbe  pres- 
ence of  several  persons,  and  then  openly  put  it  into  an  ill*secuped 
box,  which  he  left  in  tbe  traveler's  room,  and  from  whence  it  was 
stolen,  it  was  held  that  the  landlord  was  not  liable,  as  the  guest  was 
guilty  of  gross  negligence,  conducing  to  the  loss.-^l7  Ad,  it  Ml,^ 
N,  5.,  261.  See  4M.dS^  806 ;  Holt,  211,  n.;  1  Stark,,  251,  n. 
An  innkeeper  is  responsible  for  money  belonging  to  his  guest. — 
2  B.dk  Ad,,  308. 
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Goods  mu$i  be  wiMn  the  /mir— Innkeepen,  H  b  said,  are  liable 
only  for  the  goods  which  are  brought  within  the  inn.  Hiia  is  not 
litermllj  true.  If  goods  are  delivered  at  the  nsual  plaoe  for  such 
goods,  at  the  inn,  the  innkeeper  is  chaigeable  with  them,  althongh 
not  strictly  within  the  inn ;  as  if  wheat  in  a  sleigh  is  put  into  the 
out-house  appurtenant  to  the  inn,  and  used  for  snofa  purposes,  and 
afterwards  is  stolen,  the  innkeeper  b  responsible. — 14  John^  176. 

An  innkeeper  b  responsible  for  the  safe  keeping  of  a  load  of 
goods  belonging  to  a  traveler  who  stops  at  his  inn  for  the  night,  if 
the  carriage  containing  the  goods  be  deposited  in  a  place  designated 
by  the  servant  of  the  innkeeper,  although  such  place  be  an  open, 
unenclosed  space,  near  the  public  highway. — ^21  Wen^  282.  He 
b  liable,  although  the  goods  were  not  actually  within  the  inn  at 
the  time,  provided  they  were  under  hb  protection  at  the  time. — 1 
Ad.  d  Ell^  629. 

When  a  guest  arrived  at  an  inn  with  a  horM  and  gig,  and  gave 
directions  to  the  ostler  to  take  hb  hone  in,  but  said  nothing  about 
^^  SPgf  ft  promise  to  take  the  gig  into  the  inn  was  implied,  and 
the  gig  having  been  stolen,  the  innkeeper  was  held  answerable. — 
9M.SM.,  576 ;  \  Ad.S  Ml^  522. 

Liability  of  Innkeeper  to  receive  gueete. — ^Inkeepers  are  bound 
by  law  to  receive  guestb  who  come  to  their  inns,  and  are  also  bound 
to  protect  their  property.  They  have  no  option  either  to  receive  or 
reject  guests ;  and  as  they  cannot  refuse  to  receive  guests,  so  neither 
can  they  impose  unreasonable  terms  on  them. — 6  T.  i2.,  17.  If 
one  who  keeps  a  common  inn,  refuse  either  to  receive  a  traveler  as 
a  guest  into  hb  inn,  or  to  find  him  victuals  or  lodging,  upon  hb 
tendering  him  a  reasonable  sum  for  the  same,  he  is  not  only  liable 
to  render  damages  for  the  injury,  in  an  action  on  the  case  at  the 
suit  of  the  party  grieved,  but  may  also  be  indicted  and  fined. 
-^Hawk^  c.  76,  See.  42.  A  person  who  keeps  a  public  inn  b 
hound  to  admit  all  persons  who  apply  peaceably  to  be  admitted  as 
guests — 1  C.  ds  K^  404-^the  innkeeper  having  at  the  time  room  in 
hb  house,  and  either  the  price  of  the  guest's  entertainment  being  ten- 
dered to  him,  or  such  circumstances  occuring  as  will  dispense  with 
that  tender.  He  b  not  to  select  hb  guests.  He  has  no  right  to 
say  to  one,  you  shall  come  into  my  inn,  and  to  another  you  shall 
not,  as  any  one  coming  and  conducting  himself  in  a  proper  manner 
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has  aright  to  be  received.    But  if  a  person  come  to  an  inn  drank, 
or  behave  in  an  indecent  or  improper  manner,  the  innkeeper  is  not 
boond  to  receive  him.     Nor  is  the  lateness  of  the  hoar  any  excuse 
for  refbsing  to  receive  a  person  into  an  inn ;  the  innkeeper  is  bound 
to  receive  a  guest  at  whatever  hour  of  the  night  he  may  arrive. 
Nor  has  an  innkeeper  a  right  to  insist  on  knowing  the  name  or  place 
of  abode.    Nor  is  it  necessary  for  a  guest  to  tender  the  price  of  his 
entertaiment  before  he  goes  into  an  inn,  if  no  objection  is  made  on 
that  account,  and  his  rejection  is  not  on  that  ground. — 7.  (7.  ^  P., 
218.    ^  With  respect  to  the  non-tender  of  money  by  the  prosecu- 
tor," said  Coleridge^  J^  in  that  case,  ^it  is  now  a  custom  so  univer- 
sal with  innkeepers  to  teust  that  a  person  will  pay  before  he  leaves 
an  inn,  that  it  cannot  be  necessary  for  a  guest  to  tender  money  be- 
*fore  he  goes  into  an  inn ;  indeed,  in  the  present  case,  no  objection 
was  made  that  Mr.  Williams  did  not  make  a  tender ;  and  they  did 
not  even  insinuate  that  they  had  any  suspicion  that  he  could  not 
pay  for  whatever  entertainment  might  be  furnished  him.    I  think, 
therefore,  that  that  cannot  be  set  up  as  a  defence."    But  in  8  if. 
ds  W^  269,  Lord  Ahinger^  C,  B^  said,  ''I  am  also  inclined  to  think, 
notwithstanding  the  case  which  has  been  cited  of  R,  vs,  Jones^  that 
the  declaration  was  bad  for  want  of  an  allegation  of  tender  of  the 
amount  to  which  the  innkeeper  would  be  reasonably  entitled  for 
the  entertainment  provided  to  his  guest ;  it  is  not  sufficient  for  the 
plaintiff  to  allege  that  he  was  ready  to  pay ;  he  should  state  fur- 
ther, that  he  was  willing  and  offered  to  pay.    There  may  be  oases 
where  a  tender  may  be  dispensed  with,  as  for  instance  where  a  man 
shuts  up  his  doors  or  windows,  so  that  no  tender  can  be  made  ;  but 
I  rather  think  these  facts  ought  to  be  stated  in  the  indictment  or 
declaration." 

Evidence  in  actiom  against  Innkeepers, — ^When  goods  have  been 
deposited  in  a  public  inn,  and  there  lost  or  injured,  the  prima  facie 
presumption  is  that  the  loss  or  damage  was  occasioned  by  the 
negligence  of  the  innkeeper  or  his  servants.  But  this  presumption 
luy  be  rebutted.— 5  Ad.  d:  Ell^  (N.  S.)  164. 

4.  For  Deceit. 

If  a  man  do  anything  in  the  name  of  another,  by  which  he  is 
deceived  and  injured,  as,  if  a  man  bring  an  action  in  the  name  of 
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Another,  and  then  snffen  a  non-sait,  whereby  the  plaintiff  becomes 
liable  to  costs,  the  latter  may  maintain  an  action  on  the  case  against 
him.— -8«//,  iVT.  P^  30. 

If  a  man  in  selling  a  house,  allege  the  cost  of  it  to  be  more  than 
it  really  is,  whereby  the  vendee  is  induced  to  give  a  higher  price 
for  it ;  or  if^  in  selling  a  public  house,  the  vendor  allege  the  busi- 
ness done  in  it  to  be  more  than  it  really  is,  by  which  the  vendee  is 
induced  to  give  a  higher  price  for  it — 6  Bing^  N.  C^  0Y — or  a 
baker's  shop— 8  C,  Jk  P^  316— this  action  lies. 

If,  upon  a  reference  to  a  man,  with  reelect  to  the  solvency  of 
another,  he  represent  him  as  fit  to  be  trusted,  when  he  knows  that 
he  is  not  so,  this  action  lies,  if  any  injury  arise  to  the  party  from 
having  given  credit  upon  his  representation. — 8  Bing^  35 ;  7  Ad. 
Jt  MI.J  86.  But  by  statute,  ^no  action  shall  be  brought  to  charge 
any  person,  upon  or  by  reason  of  any  favorable  representation  or 
assurance,  made  concerning  the  character,  conduct,  credit,  ability 
trade  or  dealings  of  any  other  person,  unless  such  representa- 
tion or  assurance  be  made  in  writing,  and  signed  by  the  party  to  be 
charged  thereby,  or  by  some  person  thereunto  by  him  lawfully 
authorized." — C.  X.,  Sec.  3186. 

When  a  false  representation  of  a  £BM;t  is  made,  to  induce  another 
to  do  a  particular  thing,  who  does  it  accordingly,  and  thereby  sus- 
tains damage,  the  party  making  the  representation,  knowing  it  at  the 
time  to  be  false,  this  action  lies. — 3  T.H.,  51 ;  2  Man.  Jk  Or.,  475. 
^  We  consider  it  clear  law,  that  if  A.  fraudulentiy  makes  a  rep- 
resentation which  is  false,  and  he  knows  it  to  be  false,  to  B.,  mean- 
ing that  B.  shall  act  upon  it,  and  B.  believing  it  to  be  true,  does 
act  upon  it,  and  thereby  suffers  a  damage,  B.  may  sustain  an  action 
on  the  case  against  A.  for  the  deceit ;  there  being  here  the  con- 
junction of  wrong  and  loss,  entitiing  the  injured  and  suffering  party 
to  a  compensation  in  damages." — 2  I^ll.  db  Bl.^  476,  488 ;  see  3 
Selden,  352.  Where  the  plaintiff  employed  the  defendant  to 
obtain  a  lease  of  some  premises  for  him,  and  the  defendant  fiilsely 
pretended  that  he  paid  £150  premium  for  it,  and  obtained  that 
amount  from  the  plaintiff,  whereas  in  fact  he  had  only  paid  £100, 
it  was  holden  that  an  action  on  the  case  would  lie  for  this  deceit. 
Taunt.,  522. 

In  an  action  for  deceit  in  the  sale  of  a  horse,  where  proof  is  given 
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that  the  defendant  knowingly  made  false  representations  to  tbe 
plaintiff  concerning  the  horse,  at  the  time  of  the  sale,  and  that 
the  plaintiff  was  induced  by  those  representations  to  buy  the  horse, 
and  confiding  in  them,  did  buy  him,  the  jury  are  authorized  and 
required  the  find  that  the  defendant  made  the  representations  with 
the  intent  thereby  to  induce  the  plaintiff  to  buy  the  horse,  and  the 
plaintiff  cannot  legally  be  required  to  give  further  proof  of  such 
intent  of  the  defendant. — 12  Met^  549. 

The  doctrine  of  fraud  includes  not  only  the  expression  of  that 
which  is  false,  but  also  the  suppression  of  that  which  is  true. 
"•  Where  it  is  made  to  appear,  that  a  vendor  has  been  guilty  of 
a  fraudulent  concealment  of  material  facts,  to  the  injury  of  the 
vendee,  an  action  at  law  can  be  maintained  to  recover  the  damages." 
— 18  John^  403.  Where  a  father  by  letter  recommended  his 
minor  son  as  worthy  of  credit,  but  did  not  state  that  he  was  a 
minor,  and  the  plaintiff  on  the  strength  of  it  trosted  the  son  for 
goods  to  a  large  amount,  the  court  held  that  the  direction  to 
the  jury,  that  if  the  fether  concealed  the  fact  of  the  minority  of 
the  son,  with  the  view  of  giving  him  credit,  knowing  or  believing 
that  if  that  fact  had  been  stated,  he  would  not  have  obtained  the 
credit,  he  was  liable  in  law  for  the  damage  the  plaintiff  sustained, 
was  correct. — 7  Met^  502. 

But  the  vendee  of  merchandize  is  not  bound  to  communicate  to 
the  vendor  intelligence  of  extrinsic  circumstances,  exclusively  with- 
in the  knowledge  of  the  vendee,  which  may  affect  the  price  of  the 
merchandize.  But  at  the  same  time,  each  party  must  take  care 
not  to  say  any  thing  tending  to  impose  upon  the  other. — 2  Wheats 
178.  In  this  case,  the  plaintiff,  on  receiving  news  of  peace,  called 
on  F.  Q.,  (with  whom  he  had  been  bargaining  for  the  tobacco  in 
question,  the  evening  previous,)  said  F.  G.  being  one  of  the  firm 
which  the  defendants  composed,  before  F.  G.  had  heard  said  news;  F. 
G.  asked  him  if  there  was  any  news  calculated  to  enhance  the  price 
of  the  article.  The  tobacco  was  then  purchased.  There  was  no 
evidence  that  the  plaintiff  had  asserted  or  suggested  anything  to 
G.  calculated  to  impose  upon  him,  with  respect  to  siud  news,  and 
to  induce  him  to  think  or  believe  that  it  did  not  exist  The  court 
held  that  the  vendee  was  not  bound  to  communicate  that  fact  to 
the  vendor.    ^  It  would  be  difficult  to  circumscribe  the  contrary 
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loctrine  within  proper  limits,  when  the  means  of  intelligence  are 
equally  accessable  to  both.  But  at  the  same  time  each  party  moat 
ts^e  care  not  to  say  or  do  Anything  tending  to  impose  apon  the 
other." 


5.  For  Keeping  Danffennu  Instruments, 

If  a  man  have  dangerous  instruments  which  are  in  a  state  to  do 
mischief^  he  most  take  the  utmost  care  that  they  kept  in  sach  a 
way  that  they  may  not  occasion  an  injury  to  another.    Where  the 
defendant,  having  a  gun  at  the  house  of  J.  L.,  which  he  knew  to 
l>e  loaded  with  powder  and  shot,  sent  a  very  young  girl  for  it,  with 
a  message  to  J.  L.  to  take  out  the  priming  before  he  sent  it ;  J.  L. 
accordingly  took  out  the  priming,  and  gave  it  to  the  girl,  who  in 
play,  presented  it  to  the  child  of  the  plaintiff,  and  it  unfortunately 
went  off  and  wounded  him;  the  court  held  that  the  plaintiff  might 
maintain  an  action  against  the  defendant  for  the  injury ;  the  latt» 
no  doubt,  intended  to  have  taken  sujfficient  precaution,  by  directing 
the  priming  to  be  taken  out,  but  unfortunately  it  was  not  sufficient; 
it  was  incumbent  upon  him,  who,  by  charging  the  gun,  had  made 
it  capable  of  doing  mischief^  to  render  it  safe  and  innoxious  bef<Me 
it  was  entrusted  to  such  a  messenger. — 5  Jbf.  <6  Z.,  198 ;  1  Stark^ 
287.    But  setting  spring  guns — 8  B,  d  Ald^  304,  (provided  suffi- 
cient notice  be  given  of  them— 4  Bvng^  628,) — or  dog  spears — 
Q  M.  d:  W^  782,  in  a  wood  or  other  place,  does  not  render  the 
.party  liable  to  an  action,  if  another,  or  his  dogs,  be  injured  by 
them.    But  where  the  defendant  fpr  the  protection  of  his  property, 
some  of  which  had  been  stolen,  set  a  spring  gun,  without  notice^  in 
a  garden  completely  walled  around,  and  at  a  distance  from  his  house, 
.  and  the  plaintiff  who  had  climbed  over  the  wall  in  pursuit  of  a  strayed 
fowl,  was  shot,  the  judges  held  that  an  action  was  maintainable, 
and  the  defendant^  liable  in  damages. — 4  Bing^  628,  644.     In  that 
ease,  it  was  evident  from  notice  not  being  put  up,  and  also  from  the 
declarations  of  the  defendant,  that  he  intended  to  inflict  an  injuiy 
on  any  person  who  should  tre^Miss  on  the  land.    So,  if  a  man  place 
dangerous  traps,  baited  with  flesh,  in  his  own  ground,  so  near  a 
highway  or  the  premises  of  another,  that  dogs  passing  along  the 
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highway,  or  kept  in  his  neighbor's  premises,  most  probably  be 
attracted  by  their  instinct  into  the  trap,  and  in  consequence  of  such 
act,  his  neighbor's  dogs  be  so  attracted. 

6.  For  Offensive  Trades,  Ac, 

This  action  lies  for  setting  up  any  offensive  trade  near  the  house 
of  another,  such  as  a  tanner's,  or  a  tallow  chandler's — Cro,  Car,, 
510;  4  Bing,,  N,  C^  183 — or  a  smith's  forge — Lutw,,  66--or  the 
like,  or  erect  or  maintain  any  other  offensive  thing  on  his  premises, 
such  as  a  hog  stye ;  4  Coke,  69  ;  or  lime  kiln — Id^  lb,;  or  a  privy 
— Selw,,  N,  P,,  118  ;  or  a  mixen  or  dung  heap— 10  Ad,  dt  EIL, 
590,  or  the  like,  the  stench  from  which,  either  renders  the  air  un- 
wholesome, or  makes  the  enjoyment  of  life  or  property  uncomfort- 
able.— 1  Burr,,  337 — to  the  occupier  of  any  of  the  neighouring 
houses.  So  this  action  lies  for  a  noisy  nuisance  occasioned  by  iron 
works. — 2  Bing,,  N,  C,  185. 

7.  For  Keeping  Dangerous  Animals, 

The  owner  of  domestic  or  other  animals,  not  naturally  inclined 
to  commit  mischief,  as  dogs,  horses  and  oxen,  is  not  liable  for  any 
injury  committted  by  them  to  the  person  or  personal  property, 
unless  it  can  be  shown  that  he  previously  had  notice  of  the  animal's 
malicious  propensity ;  it  being,  in  general,  necessary  in  an  action  for 
an  injury  committed  by  such  animals,  to  allege  and  prove  that  the 
owner  knew  that  the  animal  was  wont  to  do  mischief. — 1  Chit 
PI,,  94.  If  a  man  keep  a  vicious  animal,  knowing  it  to  be  so,  and 
do  not  take  sufficient  measures  to  prevent  its  doing  mischief  he 
will  be  answerable  for  any  injury  it  may  commit  to  the  property  or 
person  of  another:  as,  if  a  man  knowingly  keep  a  vicious  bull — 3 
C,  ik  P,,  138— or  a  dog  accustomed  to  bite  cattle  or  sheep,  1.  B, 
<t  A^  620^-or  a  dog  accustomed  to  bite  mankind — 1  Stark,,  285 ; 
6  C,S  P,,  489  ;  lb,,  755 — whether  the  animal  be  his  own  prop- 
erty or  not — 5  C,  dc  P,,  1.  In  relation  to  animals  naturally  wild, 
such  as  bears,  &c.,  the  keeper  of  them  is  accountable  for  the 
mischief  they  do,  whether  he  have  notice  or '  not  of  their  vicious 

disposition. — Lord  Raymond,  1583. 
38 
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If  a  man  keep  a  dog  aocnstomed  to  bite,  upon  his  premises  for 
their  protection,  and  another  person  incautioosly  come  upon  the 
premises  in  the  night,  and  be  bitten  by  the  dog,  he  is  in  that  case, 
injured  by  his  own  fault,  and  the  owner  of  the  dog  is  not  answer- 
able— 1  Hsp^  202 ;  Moo.  <k  IT,  605.  A  person  has  a  right  to  keep 
a  fierce  dog  to  protect  his  property ;  but  not  to  place  it  in  or  on 
the  approaches  to  his  house,  so  as  to  injure  persons  exercising  a 
lawful  purpose,  in  going  along  those  paths  to  the  house. — 19  E,  CI 
Z.,  394. 

To  establish  the  scienter  of  the  owner  of  the  animal,  it  will  be 
sufficient  to  prove  that  the  owner  had  notice  of  a  similar  mischief 
having  been  committed,  (as  if  a  dog  had  bitten  sheep,  and  afterwards 
bite  a  horse,)  for  the  owner  ought  to  have  killed  him  when  he  had 
notice  of  the  first  mishief. — Lord  Raymond,  606-7-8. 

Any  person  may  kill  any  dog  that  he  may  see  chaung,  worrying, 
-  wounding  or  killing  any  sheep,  lambs,  swine,  cattle  or  other  domes- 
tic animal,  out  of  the  enclosure  or  immediate  care  of  the  owner  or 
keeper,  unless  the  same  be  done  by  the  direction  or  permission  of  such 
owner  or  keeper,  or  any  dog  that  may  suddenly  assault  him  while 
he  is  peaceably  walking  or  riding  anywhere  out  of  the  enclosure 
of  the  owner  or  keeper  of  such  dog. — CZ.,  Sec,  1644. 

If  any  dog  shall  have  Idlled,  or  assisted  in  killing,  wounding  or 
worrying  any  sheep,  lamb,  swine,  cattle  or  other  domestic  animal, 
or  that  shall  assault  or  bite,  or  otherwise  injure  any  person  while 
traveling  the  highway,  or  out  of  the  enclosure jof  the  owner  or 
keeper  of  'Such  dog,  such  owner  or  keeper  shall  be  liable  to  the 
owner  of  such  property  or  person  injured  in  double  the  amount  of 
damages  sustained,  to  be  recovered  in  an  action  of  trespass,  or  on 
the  case,  and  it  shall  not  be  necessary  in  order  to  sustain  an  action, 
to  prove  that  theowner  or  keeper  knew  that  such  dog  was  aeeustom/ed 
to  do  such  damage  or  mischief;  and  upon  the  trial  of  any  cause 
mentioned  in  this  section,  the  plaintiff  and  defendant  may  be  exam- 
ined under  oath,  touching  the  matter  at  issue,  and  evidence  may 
be  given  as  in  other  cases ;  and  if  it  shall  appear  to  the  satisfaction 
of  the  court  by  the  evidence,  that  the  defendant  is  justly  liable  for 
the  damages  complained  of  under  the  provisions  of  this  act,  the 
court  shall  render  judgment  against  such  defendant  for  double  the 
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amoant  of  damages  proved,  and  costs  of  sait ;  bat  in  no  case  Hhall 
the  plaintiff  recover  more  than  five  dollars  costs. — Jb^  Sec,  1646. 


8.  Against  Proprietors  of  Stage  Coaches. 

Obligation  to  Carry  Passengers. — In  general,  proprietors  of 
stages  are  obliged  to  carry  passengers  whenever  they  offer  them- 
selves. This  obligation  is  subject  to  the  qualifications  that  the  regu- 
lar fare  be  tendered,  or  there  be  an  offer  to  pay  it;  that  there  be 
sufficient  room,  and  that  the  applicant  is  not  an  unfit  person  to  be 
received  as  a  passenger ;  and  that  he  had  no  design  to  injure  the 
carrier  in  his  business.— ^n^.  on  Carriers^  Sec,  625 ;  10  iT.  JI, 
Itep,j  481 ;  2  Sumn,^  281.  The  remarks  of  Judge  Story  in  the 
last  case,  in  relation  to  excluding  persons  as  passengers  on  steam- 
boats, is  equally  applicable  to  stages.  ^  They  are  not  bound,"  said 
the  learned  judge,  *^to  admit  passengers  on  board,  who  refuse  to 
obey  the  reasonable  regulations  of  the  boat,  or  who  are  guilty  of 
g^oss  and  vulgar  habits  of  conduct,  or  who  make  disturbances  on 
board ;  or  whose  characters  are  doubtful  or  dissolute,  or  suspicious: 
and  a  fortiori^  whose  characters  are  unequivocally  bad.  Nor  are 
they  bound  to  admit  passengers  on  boards  whose  object  is  to  inter- 
fere with  the  interest  or  patronage  of  the  propriet<M^  so  as  to  make 
the  business  less  lucrative  to  them.'^  But  the  proprietors  of  one  line, 
running  in  connection  with  another,  by  which  the  line  is  extended 
to  a  place,  cannot,  because  they  have  agreed  not  to  receive  passen- 
gers from  that  place  by  another  line,  refuse  to  receive  passengers 
by  the  third  line,  if  they  have  sufficient  room,  and  there  be  no 
other  lawfiil  objection. — 10  JV.  H.  Rep,^  481.  If  a  person  of  infa- 
mous character  has  paid  his  fare,  and  been  admitted  as  a  passenger, 
it  is  no  excuse  for  turning  him  out,  so  long' as  he  has  not  been 
guilty,  during  the  journey,  of  any  impropriety  of  conduct — Ang, 
on  Carriers^  Sec.  682. 

Carriers  of  passengers  are  bound  to  stop  at  the  usual  places,  and 
allow  the  usual  intervals  for  refreshment  of  the  passengers ;  the 
carrier  cannot,  at  his  pleasure,  vary  or  annul  these  accommodations; 
for  every  passenger  is  understood  to  contract  for  the  usual  reason- 
able accommodations. — Story  on  £ailm.y  Sec.  597. 

In  all  cases  they  are  bound  to  carry  the  passengers  to  the  end  of 
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the  journey;  they  cannot  refose  to  proceed  at  an  intermediate 
stage,  and  in  case  of  accident,  to  famish  another  conveyance.  On 
arriving  at  the  termination  of  the  journey,  the  passengers  mnst  he 
put  down  at  the  usual  place  of  alighting ;  if  that  is  at  an  inn  yard, 
they  cannot  be  compelled  to  get  out  on  the  outside  of  the  gate- 
way of  the  inn. — 1  Camp^  161,  And  if  the  cnstom  of  the  road  is 
to  carry  the  passengers  to  their  own  houses  or  lodgings,  in  a  par- 
ticular place,  that  must  be  conformed  to. — Story  on  Bailm^  See^ 
600. 

LidfAlity  for  Baggage  of  Passengers, — Carriers  of  passengers, 
in  relation  to  the  baggage  of  the  passenger,  are  liable  in  the  same 
manner  as  common  carriers  of  goods. — 10  N*  IT*  Rep^  481 ;  13 
Wend,,  626 ;  6  ffill,  586.  The  responsibility  of  the  carrier  for  the 
safety  of  the  baggage,  commences  with  a  delivery  of  it  to  him,  and 
a  delivery  at  his  office  or  to  an  agent,  is  a  delivery  to  him.  And 
at  the  termination  of  the  journey  the  carrier  is  also  bound  to  make  a 
proper  delivery  of  it  to  the  true  owner  of  it ;  a  duty  by  no  means 
difficult,  as  it  requires  but  ordinary  care  in  marking  the  baggage 
or  luggage,  entering  it  on  the  way-bill,  and  delivering  a  check  to  the 
owner. — Ang,  on  Car,,  See.  671 ;  19  Wen,,  251 ;  26  lb,,  591.  In 
19  Wen^  251,  the  plaintiff  took  a  seat  in  one  of  the  defendant's 
coaches,  fnom  Cherry  Valley  to  Madison.  The  name  of  the  plaintiff 
and  i}iepiace  of  his  destination  were  marked  on  the  way-bill,  but 
no  mention  was  made  of  his  trunk.  On  arriving  at  Madison,  the 
plaintifi  left  the  coach,  and  walked  across  the  street,  giving  no 
direction  as  to  his  trunk ;  he  returned  to  the  stage  house  and  took 
breakfast  There  was  a  change  of  hoi-ses  and  driver  at  this  place, 
but  no  change  of  the  coach.  About  an  hour  after  the  coach  left, 
the  phiintiff  inquired  for  his  trunk  of  the  driver,  who  drove  the 
coach  to  Madison,  who  answered  that  he  did  not  know  that  he  had 
a  trunk,  and  asked  him  why  he  had  not  spoken  about  it.  Bronson, 
J,,  said,  "  It  was  for  them,  (the  defendants)  and  not  for  the  plaintiff 
to  determine  whether  the  trunk  should  be  mentioned  in  their  books, 
or  entered  on  the  way-bill ;  and  whether  they  would  carry  the 
trunk  without  a  label  or  direction,  was  also  a  matter  for  their  consid- 
eration when  the  contract  was  made.  Having  assumed  the  respon- 
sibility of  carrying  the  property,  it  is  not  for  them  to  object  that 
they  did  not  adopt  all  proper  precaution  to  guard  against  accidents.'* 
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*^  Thej  might  have  mentioned  the  trunk  as  veil  as  the  passenger 
on  the  way-bill,  and  thus  have  advised  their  coachman  and  agents, 
that  the  plaintiff  had  baggage  to  be  removed  at  Madison.  As  this 
precantfon  was  omitted,  it  was  the  duty  of  the  driver,  if  he  did  not 
know  how  the  fact  was,  to  inquire  of  a  passenger  leaving  the  coach 
whether  he  had  baggage  to  be  removed*  But  there  was  a  further 
and  more  culpable  neglect  of  duty  in  not  pursuing  after  the  coach, 
when  the  plaintiff  missed  his  baggage.''  ''The  coachman  was 
chargeable  with  gross  negligence  for  not  pursuing  and  recovering 
the  property  " 

The  responsibility  of  the  proprietors  of  stage-coaches  for  the  bag- 
gage of  passengers,  extends  only  to  the  ordinary  bi^gage,  or  such 
articles  of  necessary  and  personal  convenience  as  a  traveler  usually 
carries  with  him. — 6  ffillj  566 ;  25  Wen^  459.  All  articles  which 
it  is  usual  for  persons  traveling  to  cany  with  them,  whether  ftom 
necessity,  or  for  convenience  or  amusements,  (such  as  a  gun  or  fish- 
ing  tackle^)  {all  within  the  term  baggage. — 9  Wen^  85.  They  axe 
not  liable  for  a  trunk  containing  valuable  merchandize,  and  nothing 
else.  Nor  for  a  large  sum  of  money  beyond  the  amount  necessary 
for  traveling  expenses,  and  perhaps,  not  even  for  that  amount,  as 
men  usually  carry  money  to  pay  traveling  expenses  about  their  per- 
sons, and  not  in  their  trunks. — lb.  In  5  Cush,,  69,  74,  the  court 
says :  ^  It  must,  however,  be  fully  understood  that  money  cannot  be 
considered  as  baggage,  except  suclf  as  is  bona  fide  taken  for  traveling 
expenses  and  personal  use ;  and  to  such  reasonable  amount  only  as 
a  prudent  person  would  deem  necessary  and  proper  for  such  pur- 
poses. But  money  intended  for  trade,  or  business,  or  investment, 
or  for  transportation,  or  any  other  purpose  than  as  above  stated, 
cannot  be  regarded  as  baggage.''  A  watch  has  been  held  to  be 
part  of  a  traveler's  baggage,  and  his  trunk  a  proper  place  in  which 
to  convey  it. — 5  Ohio,  828,  a. 

A  carrier  of  passengers  for  hire,  is,  at  common  law,  only  bound 
to  convey  their  personal  baggage^  which  term,  according  to  the 
modem  doctrine  on  the  subject,  comprises  clothing  and  such  arti- 
cles as  a  traveler  usually  carries  with  him  for  his  personal  con- 
venience ;  perhaps  even  a  small  present,  or  a  book  for  the  journey 
might  be  included  in  the  term;  but  certainly  not  merchandize, 
or  materials  bought  for  the  purpose  of  being  manufactured  and 
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mAd  at  a  profit  **  If  the  plaintiff  carry  the  latter  articles  expoaed, 
or  has  packed  them  in  the  ehape  of  merchandise,  so  that  the  car- 
rier might  hare  known  what  they  were,  the  carrier  would  he  re- 
sponcnhle  for  the  Iobb.  V  the  carrier  had  notice,  or  might  have 
Boapected  from  the  mode  in  which  the  parcels  were  packed,  that 
they  do  not  contain  personal  baggage,  then  he  ought  to  object  to 
conveying  them. — 8  W.  If.  it  <?.,  90. 

Stage  coach  proprietors  are  bound  to  deliver  to  each  passenger, 
at  the  end  of  hia  journey,  his  trunk  or  baggage. — 19  Wend^  251 ; 
26  75.,  591.  If  a  person  travel  in  a  stage  coach,  and  take  his  port- 
manteau with  him,  though  he  has  his  eye  on  Ae  portmanteau,  yet 
ihe  carrier  is  not  absolved  from  responsibility,  but  will  be  liable,  if 
the  portmanteau  be  lost — 2  B.  <t  P.,  419 ;  4  Bing^  218 ;  12  Moo^ 
447 — unless  the  owner  undertook  to  watch. — 8  M,  d  IF.,  775.  If 
a  passenger  traveling  on  the  outside  of  a  stage  coach,  keeps  a  parcel 
or  package  in  his  own  hands  and  under  his  own  care,  or  takes  hia 
hi^gage  with  him  into  the  interior  of  the  vehicle,  professing  to 
watch  and  take  care  <rf  it  himself  and  it  is  lost,  the  carrier  is  not 
responsible  for  it,  because  it  was  never  delivered  to  him,  or  hia 
aervants,  or  in  their  custody .-^7  iTtV/.,  47. 

Obligation  to  provide  ntitahU  earriages. — ^A  stage  proprietor  ia 
bound  to  furnish  good  coaches,  gentle  and  well  broke  horses,  and 
good  harness,  as  well  as  a  prudent  and  skilful  driver ;  and  if  a 
passenger  receive  an  injury  from  any  defect  in  this  preparation,  the 
proprietor  is  responsible. — 1  JifeLeany  550 ;  8  75.,  22  ;  9  Met.^  1. 

In  some  cases  it  has  been  held  that  a  coach  must  be  ^^la$ui  wor- 
thy'' m  ""road  worthy.''— 4  £sp^  259  ;  1  (7.  <*  P.,  414  ;  9  Bing., 
457.  In  the  last  case  the  axletree  of  the  coach  had  broken. 
No  delect  was  obvious  to  the  sight;  but,  after  the  accident, 
a  defect  was  found  in  the  iron  bar  of  the  axletree,  which  could 
not  be  discovered  without  taking  off  the  wood  work,  when,  proba- 
bly, it  would  have  been  discovered;  but  it  was  not  usual  to 
examine  the  iron  under  the  wood  work,  as  it  would  rather  tend  to 
insecurity  than  safety.  In  9  Met.,  1,  these  cases  were  questioned, 
and  the  court  said:  ^That  carriers  of  passengers,  for  hire,  are 
bound  to  the  utmost  care  and  diligence  in  the  providing  of  safe, 
sufficient  and  suitable  coaches,  harnesses,  horses  and  coachmen,  in 
order  to  prevent  those  injuries  which  human  care  and  foresight  caa 
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goftrd  against;  and  that  if  an  accident  happens  fix>ia  a  defect  in  the 
coach,  which  might  have  been  discovered  and  remedied  upon  the 
most  thorough  examination,  such  accident  most  be  ascribed  to  neg- 
ligence, for  which  the  owner  is  liable  in  caae  of  injury  to  a  passen- 
ger happening  by  reason  of  such  accident  On  the  other  hand, 
when  the  accident  arises  from  a  hidden  and  internal  defect,  which 
a  careful  and  thorough  examination  would  not  disclose,  and  which 
could  not  be  guarded  against  by  the  exercise  of  a  sound  judgment^ 
and  the  most  vigilant  oversight,  then  the  proprietor  is  not  liable  for 
the  injury,  but  the  misfortune  must  be  borne  by  the  suffierer,  as  one 
of  that  class  of  injuries  for  which  the  law  can  afford  no  redress  La 
the  form  of  pecuniary  recompense.'^  In  this  case  the  injury  was 
occasioned  by  the  breaking  of  an  axletree,  in  the  iron  of  which 
there  was  an  internal  defect  or  flaw,  which  was  entirely  surrounded 
by  sound  iron,  one-quarter  of  an  inch  thick,  and  the  flaw  or  defect 
would  not,  possibly,  have  been  discovered  by  inspection  and  ex- 
amination externally. — See  2  Camp^  79. 

A  stage  coach  proprietor  is  required  to  examine  as  to  the  suf- 
ficiency of  a  coach  previous  to  the  eommeneement  cf  each  journey. 

Injuries  by  improper  position  of  baggage, — ^In  an  action  against 
a  coach  proprietor,  it  appeared  that  the  plaintiff  became  an  outside 
passenger ;  that  there  was  baggage  on  the  roof  of  the  coach,  and 
no  iron  railing  between  the  baggage  and  the  passengers ;  and  that 
the  plaintiff,  being  seated  with  her  back  to  the  baggage,  was,  by  a 
sudden  jolt,  thrown  from  the  coach,  and  her  leg  was  thereby  broken. 
The  plaintiff's  hands  were  so  full  as  to  prevent  her  holding  by  the 
railing  when  the  jolt  took  place.  The  judge  directed  the  jury  to 
find  for  the  plaintiff,  if  they  were  of  opinion  that  the  injury  sus- 
tained was  occasioned  by  the  negligence  of  the  defendant  or  of  his 
servant.  The  jury  found  for  the  plaintiff,  and  said  they  so  found 
on  account  of  the  improper  construction  of  the  coach,  and  of  the 
baggage  being  on  the  seat  On  a  motion  for  a  new  trial,  Tenterderij 
C,  /.,  said  :  ^  I  think  the  direction  of  the  learned  judge  was  per- 
fectly right ;  for  the  nud-construction  of  the  coach,  or  improper 
position  of  the  baggage,  would  be  negligence  in  the  defendant  or 
his  servants."— 2  B,  d'  Aid,,  109. 
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The  rale  that  proprietors  are  bound  not  to  overload  a  coach  with 
baggage,  applies  equally  to  overloading  it  with  passengers. 

Liability  of  owners  for  acts  of  negliffence^  or  default  of  drivers. 
— The  proprietors  of  stages  are  answerable  for  any  injury  happen- 
ing to  a  passenger  through  the  misconduct  of  their  driver — Peakej 
61 ;  %  T,R^  659 — and  their  liability  embraces  injuries  occasioned 
not  only  by  the  want  of  skill  or  care  of  the  driver,  but  they  are 
also  "liable,  jointly  and  severally,  to  the  party  injured,  in  all  cases, 
for  all  injuries  and  damages  done  by  any  person  in  the  employment 
of  such  owners,  as  a  driver,  while  driving  such  carriage,  to  any  per- 
son, or  to  the  property  of  any  person,  whether  the  act  occasioning 
such  injury  or  damage  be  wilful,  negligent  or  otherwise,  in  the  same 
manner  as  such  driver  would  be  liable." — (7.  X.,  See,  1598.  In 
Stokes  vs,  Saltonstall — 13  Peters,  180 — ^which  was  on  a  writ  of 
error  from  the  Supreme  Court  of  the  United  States,  the  Supreme 
Court  held  that  the  Court  below  laid  down  the  law  correctly  in 
each  and  all  of  their  instructions  to  the  jury.  Those  instructions 
were  as  foUows : 

1.  "That  the  defendant  is  not  liable  in  this  action  unless  the  jnry 
find  that  the  injury  of  which  the  plaintiff  complains  was  occasioned 
by  the  negligence  or  want  of  proper  skill  or  care  in  the  driver  of 
the  carriage,  in  which  the  plaintiff  and  his  wife  were  passengers, 
and  that  the  fact  that  the  carriage  was  upset,  and  the  plaintifiTs 
wife  injured,  are  prima  faxM  evidence  that  there  was  carelessness, 
or  negligence,  or  want  of  skill,  on  the  part  of  the  driver,  and  throws 
upon  the  defendant  the  burden  of  proving  that  the  accident  was 
not  occasioned  by  the  driver's  fault."  ["I  include  within  the  term 
negligence,  not  only  careless  driving,  but  exciting  the  horses  to 
such  a  rate  of  speed  that  they  cannot  be  stopped  or  properly  di- 
rected, the  knowingly  driving  unbroken  or  vicious  horses,  over- 
loading a  coach,  or  using  one  that  has  not  sufficient  strength,  or 
improper  harness." — Per  Best,  C.J,,  8  C.  P.,  691,  n.  c] 

2.  "  It  being  admitted  that  the  carriage  was  upset  and  the  plain- 
tiff's wife  injured,  it  was  incumbent  on  the  defendant  to  prove  that 
the  driver  was  a  person  of  competent  skill,  of  good  habits,  and  in 
every  respect  qualified  and  suitably  prepared  for  the  business  in 
which  he  was  employed ;  and  that  he  acted  on  this  occasion  with 
reasonable  skill,  and  with  the  utmost  prudence  and  caution ;  and  if 
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the  disaster  in  qnestion  was  occasioned  bj  the  least  negligence,  or 
want  of  skill  or  prudence  on  his  part,  then  the  defendant  is  liable 
in  this  action." 

3.  **  If  the  jury  find  there  was  no  want  of  proper  skill,  or  care, 
or  caution  on  the  part  of  the  driver,  and  that  the  stage  was  upset 
by  the  act  of  the  plaintiff  or  his  wife,  in  rashly  or  improperly 
springing  from  it,  then  the  defendant  is  not  liable  to  this  action ; 
but  if  the  want  of  proper  skill  or  care  of  the  driver  placed  the 
passengers  in  a  state  of  peril,  and  they  had  at  that  time  a  reason- 
able ground  for  supposing  that  the  stage  would  upset,  or  that  the 
driver  was  incapable  of  managing  his  horses,  the  plaintiff  is  entitled 
to  recover ;  although  the  jury  may  believe,  from  the  position  in 
which  the  stage  was  placed  by  the  negligence  of  the  driver,  the 
attempt  of  the  plaintiff  or  his  wife  to  escape  may  have  increased 
the  peril,  or  caused  the  stage  to  upset ;  and  although  they  may 
also  find  that  the  plaintiff  and  his  wife  would  probably  have  sus- 
tained little  or  no  injury  if  they  had  remained  in  the  stage.  [If  a 
passenger  in  a  coach,  by  reason  of  a  peril  arising  fr^m  an  accident 
for  which  the  proprietors  thereof  are  liable,  is  in  so  dangerous  a 
situation  as  to  render  his  leaping  from  the  coach  an  act  of  reason- 
able precaution,  and  he  leap  therefrom  and  thereby  breaks  a  limb, 
the  proprietors  are  answerable  to  him  m  damages,  though  he  might 
safely  have  retained  his  seat — 9  Met^  1."] 

4.  ^  If  the  jury  shall  find  that  the  driver  was  a  person  of  compe- 
tent skill,  and  in  every  respect  qualified  and  suitably  prepared  for 
the  business  in  which  he  was  employed,  and  that  the  accident  was 
occasioned  by  no  default,  or  want  of  skill  or  care  on  his  part,  or 
that  of  the  defendant  or  his  agents,  but  by  physical  disability, 
arising  from  extreme  and  unusual  cold,  which  rendered  him  inca- 
pable for  the  time  to  do  his  duty,  then  the  defendant  is  not  liable 
to  this  action.^ 

Although  the  accident  may  have  occurred  through  the  reckless- 
ness of  the  driver  of  another  stage,  who  may  be  liable,  and  also  his 
employers,  yet  if  the  driver  of  the  stage  to  which  the  accident  oc- 
curred be  in  any  respect  wanting  in  the  exercise  of  skill  and  pru- 
dence, his  principals  are  liable.  When  there  has  been  great  un- 
skilfulness  by  the  driver,  exemplary  damages  should  be  given. — 3 
McLean,  22. 
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The  owner  is  liable  for  ihe  smallest  degree  of  iiq|[ligeiice  or  wmnt 
of  care  in  the  driver,  or  for  his  want  of  skill.  If  the  driver  leare 
the  common  track  and  take  one  not  used,  which  increases  the  risk, 
it  is  evidence  of  negligence. — 1  McLeoMy  540. 

The  driver  of  a  stage  eoaeh,  belbre  passing  throogh  any  place 
that  is  dangerous^  is  boond  to  inform  the  paBsengers  of  the  foil  ex- 
tent of  the  danger,  and  if  he  proceeds  withont  giving  them  this  in- 
formation, the  proprietor  is  liable  for  any  injnry  they  may  solfer 
tiiereby,  which  they  might  have  escaped  by  alighting. — 1  Ctamp^ 
153. 


9.  Againtt  Common  Carrier$, 

Common  carriers  undertake,  generally,  and  not  as  a  casual  ope- 
ration, and  for  all  people,  indifferently,  to  carry  goods^  aad  deliver 
them  at  a  place  appointed,  for  hire,  as  a  business,  and  with  or 
without  a  special  agreement  as  to  time.  They  consist  of  two  dis- 
tinct classes  of  men,  viz :  inland  carrien  by  land  or  water,  and  car- 
riers by  sea ;  and  in  the  aggregate  body  are  included  the  owners 
of  stage  wagons  and  coaches^  and  railroad  cars,  who  carry  goods  as 
well  as  passengers  for  hire,  wagoners,  teamsten,  cartmen,  porters^ 
the  masters  and  owners  of  shipsi  vessels,  and  all  water  craft,  in- 
cluding steam  vessels  and  steam  tow-boats,  belonging  to  internal 
as  well  as  coasting  and  foreign  navigation,  lightermen,  baige- 
owners,  canal  boatmen  and  ferrymen. — ^2  Ketifs  (7oo^  757.  To 
bring  a  person  within  the  description  of  a  oonunon  carrier,  he 
must  exercise  it  as  a  public  employment ;  he  must  undertake  to 
carry  goods  for  persons  generally,  and  he  must  hold  hioMetf  out  aa 
ready  to  engage  in  the  transportation  of  goods  for  hire,  as  a  busi- 
ness, and  not  as  a  casual  occupation — -pro  hac  vice, — Story  tm  Bad^ 
Sec  495. 

A  common  carrier  is,  by  the  common  law,  in  the  nature  of  an 
insurer.  This  makes  him  liable  for  everything  except  the  act  of 
God,  and  the  public  enemy,  that  is,  even  for  inevitable  accidents, 
with  these  exceptions.  By  the  act  of  Clod  is  to  be  understood, 
natural  accidents,  such  as  lightning,  storms,  tempests,  and  the  like, 
which  could  not  happen  by  any  human  intervention ;   unusual 
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force,  thoagb  ever  so  great  and  irresistible^  does  Bot  excuse. — 1  T, 
B^21;  19  Wend^  261. 

Qaestions  frequently  have  arisen  in  respect  to  the  validity  of 
notices  by  common  carriers  restricting  their  common  law  liability. 
In  England,  the  cases  recognized  the  validity  of  these  notices  nntil 
little  responsibility  attached  to  carriers,  when  parliament  interposed 
and  by  statutory  provisions  rendered  carriers  liable,  in  a  great 
measure,  to  the  same  extent  as  by  the  common  law. 

The  courts  in  this  country  have,  however,  generally  held  that 
the  carriers  could  not  by  a  notice  to  that  effect,  absolve  themselves 
from  the  responsibility  which  attached  to  them  by  the  common 
\B,w.—See  19  Wen^  284,  251 ;  6  Howardy  344 ;  10  Ohio,  145.  la 
the  case  in  6  ffoward,  Nelson,  J.,  in  relation  to  notices  said: 
^  That  admitting  the  right  thus  to  restrict  his  (the  carrier's)  obli- 
gation, it  by  no  means  follows  that  he  can  do  so,  by  any  act  of  his 
own.  He  is  in  the  exercise  of  a  sort  of  public  office,  and  has  pub- 
lic duties  to  perform,  from  which  he  shall  not  be  permitted  to  ex- 
onerate himself  without  the  assent  of  the  parties  concerned.  And 
this  is  not  to  be  implied  or  inferred  from  a  general  notice  to  the 
public,  limiting  his  obligation,  which  may  or  may  not  be  assented 
to.  He  is  bound  to  receive  and  carry  all  the  goods  offered  for 
transportation,  subject  to  all  responnbilities  incident  to  his  employ- 
ment, and  is  liable  to  an  action  in  case  of  refusal.  And  we  agree 
with  the  court  in  the  case  of  HoUister  vs.  Nowlen,  (19  Wen.j  240,) 
that  if  any  implication  is  to  be  indulged  from  the  delivery  of  the 
goods  under  the  general  notice,  it  is  as  strong  that  the  owner  in- 
tended to  insist  upon  his  rights,  and  the  duties  of  the  carrier,  as  it 
is  that  he  assented  to  their  qualification." 

A  common  carrier  is  responsible  for  the  loss  of  a  box  or  parcel 
of  goods,  though  he  be  ignorant  of  the  contents,  or  though  those 
contents  be  ever  so  valuable,  unless  he  made  a  special  acceptance. 
But  the  rule  is  subject  to  a  reasonable  qualification,  and  if  the 
owner  be  guilty  of  fraud  or  imposition  in  respect  to  the  carrier,  as 
by  concealing  the  value  or  nature  of  the  article,  or  deludes  him  by 
his  own  carelessness  in  treating  the  parcel  as  a  thing  of  no  value, 
he  cannot  hold  him  liable  for  the  loss  of  the  goods. — 2  Kenfs 
Com^  774.  ^  If  any  means  are  used  to  conceal  the  nature  of  the 
article,  and  thereby  the  owner  avoids  paying  a  reasonable  compen- 
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sation  for  the  risk,  this  anfiurness,  and  its  conseqaence  to  the 
carrier,  upon  the  principle  of  common  justice,  will  exempt  him  from 
responsibility,  for  such  a  result  is  alike  doe  to  the  carrier,  who  has 
received  no  reward  for  the  risk,  and  to  the  party  who  has  been  the 
cause  of  it."~P«- JVif&oii,  J^  9  Wta^  116;  Z  C.  d:  P^  318;  9 
Wtn^  85 ;  25  Ih^  85.  These  cases  seem  not  to  be  obnoxious  to 
the  objection  that  the  carrier  cannot  limit  his  liability  by  a  printed 
notice.  **So  long,^  says  Cowen,  J.,  in  Cole  vs.  Goodwin,  19  We^ 
251,  ^  as  the  printed  notice  of  a  common  carrier  is  confined  to  the 
purposes  which  I  hare  enumerated,  and  others  calculated  to  save 
himself,  without  mischief  to  his  customer,  or  for  the  benefit  of  the 
latter,  I  see  no  objection  in  principle  to  ^ye  it  full  effect."  Whea 
there  is  no  notice,  if  there  are  no  improper  means  or  artifice 
adopted  by  the  person  who  sends  the  goods,  to  conceal  the  nature 
and  value  of  the  contents  of  the  box,  parcel  or  package,  to  mislead 
or  deceive  the  carrier,  the  penlon  sending  the  goods  is  not  bound 
to  make  the  disclosure,  unless  inquiry  is  made  of  him  on  the  sub- 
ject, although  the  carrier  has  the  right  to  make  the  inquiry,  and 
to  have  a  true  answer,  and  if  a  false  answer  is  given,  he  will  not  be 
responsible.— 6  Wen^  849  ;  8  Pick.,  182 ;  lOM.it  IT.,  168 ;  4  B. 
it  Ald.j  21.  But  notice  will  not  protect  a  carrier  against  negli- 
gence; neither  by  public  notice  seen  and  read  by  his  employer,  nor 
even  by  special  agreement  can  the  carrier  exonerate  himself  from 
the  consequence  of  gross  neglect  or  want  of  ordinary  care. — 2  C.  db 
P.,  76  ;  BM.db  W.,  461 ;  10  Met^  480. 

It  has  been  decided  in  New  York,  that  common  carriers  cannot 
limit  their  liability  at  conunon  law,  nor  evade  the  consequences  of 
a  breach  of  their  legal  duties  as  such,  by  an  express  agreemeni. — 2 
Hill,  623.  Upon  this  question,  Nelson,  J.,  in  delivering  the  opin- 
ion of  the  court  in  N.  I.  S.  N.  Company  vs.  the  Merchant's  Bank 
of  Boston,  6  How«^  344,  said : ''  we  are  unable  to  perceive  any  well 
founded  objection  to  the  restriction,  or  any  stronger  reasons  for- 
bidding it,  than  exist  in  the  case  of  any  other  insurer  of  goods,  to 
which  his  obligation  is  analogous,  and  which  depends  altogether 
upon  the  contract  between  the  parties." 

To  render  the  defendant  liable,  the  property  must  be  delivered 
to  him  or  to  some  one  authorized  by  him  to  receive  it  When  the 
plaintiff,  intending  to  take  passage  in  a  steamboat  of  the  defend- 
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ants,  deposited  his  trunk  on  board,  in  the  osoal  place  for  baggage 
but  withont  putting  it  in  char]f2^e  of  any  person,  or  notifying  any 
|>erson  employed  on  the  boat  of  such  deposit,  or  of  hb  intention  to 
take  passage,  and  while  temporarily  absent  from  the  boat,  she  started 
on  her  trip  and  he  was  left ;  the  Supreme  Court  of  this  State  held 
that  there  was  not  a  constructive  delivery  and  acceptance  of  the 
trunk  as  the  baggage  of  a  passenger,  by  which  the  defendants 
could  be  held  liable  for  its  loss. — 3  Mick^  51. 

The  obligations  of  carriers  to  deliver  the  property  transported  by 
them  to  the  person  entitled  to  it,  will  be  found  in  other  parts  of 
this  chapter. 

10.  far  Injuries  in  Driving  Carriages, 

If  from  carelessness,  negligence,  or  want  of  skill  in  the  driver, 
a  carriage  be  driven  against  another  and  injure  it,  or  do  injury  to 
any  other  property,  or  to  the  person  of  another,  an  action  on  the 
case  will  lie  against  the  owner,  whether  the  owner  himself  were 
driving  at  the  time— 2  iVw.  B^  117  ;  4  B.  d  C^  223  ;  10  Bing^ 
112 — or  the  master  were  present,  but  the  servant  driving — 1  CV. 
(t  M^  29 — or  the  owner  were  absent  altogether.  And  the  same, 
where  the  carriage  is  merely  borrowed  for  the  occasion ;  the  bor- 
rower  is  answerable  as  the  owner  for  the  time. — 2  M.  &  W^  650. 

I(  however,  the  injury  appear  to  be  the  immediate  effect  of  any 
toilful  act  of  the  servant,  an  action  will  not  lie  against  the  master. 
— 6  T,  R^  125.  To  this  rule  there  is  one  exception :  the  owners 
of  every  carriage  running  or  traveling  upon  any  turnpike  road,  or 
public  highway,  for  the  conveyance  of  passengers  for  hire,  are 
liable,  jointly  and  severally,  to  the  party  injured,  in  all  cases,  for  all 
injuries  and  damages  done  by  any  person  in  the  employment  of 
such  ownera  as  a  driver,  while  driving  such  carriage,  to  any  person, 
or  to  the  property  of  any  person,  whether  the  act  occasioning  such 
injury  or  damage  be  wilful,  negligent,  or  otherwise,  in  the  same 
manner  as  such  driver  would  be  liable, —  C.  L,  Sec,  1598. 

At  common  law,  if  the  injury  be  forcible,  and  occasioned  imme- 
diately  by  the  act  of  the  defendant,  trespass  is  the  proper  remedy ; 
but  if  the  iujury  be  not  in  legal  contemplation  forcible,  or  not 
direct  and  immediate,  or  the  act  done,  but  only  consequential,  then 
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the  remedy  is  by  aeli4M  on  ike  cote.  An  action  on  the  caae  may 
be  brooght  for  an  injury  occasioned  by  negligence  and  earelettnem^ 
although  it  be  immediate,  unless  the  act  producing  it  was  wUfuR 
— 6  C.  I*  P^  28 ;  18  John^  257.  It  was,  ther^ore,  frequently 
difficult  to  determine  whether  the  acUon  should  be  trespass  or  case. 
This  difficulty  is  obviated,  in  a  great  measure,  by  statute,  which 
provides  that  ^  where,  by  the  wrongful  act  of  any  person,  an  injury 
is  produced,  either  to  the  person,  personal  property,  or  rights  of 
another,  or  to  his  servant,  child  or  wife,  for  which  an  action  of 
trespass  may  by  law  be  brou^t,  an  action  of  trespass  on  the  case 
may  be  brought  to  recover  damages  for  such  injury,  whether  it 
were  vnl/ulj  or  accompanied  by  farce  or  not ;  and  whether  such 
injury  was  a  direct  and  immediate  consequence  of  such  wrongful 
act,  or  whether  it  was  consequential  and  indirect. — t7.Z.,  Sec.  453  L 
This  statute  goes  only  to  die  form  of  the  remedy,  by  giving  case  in 
almost  all  instances  of  persoitel  injuries  redressible  formerly  by 
trespcus  only. — 19  Wen.y  343,  The  act  though  wilful,  and  formerly 
therefore  the  subject  of  an  action  of  trespass  only,  is,  by  the  statute, 
made  the  subject  of  an  action  on  the  case.  But  the  statute  never 
intended  to  alter  the  relation  between  master  and  servant.  It 
neither  adds  to  the  right  of  the  plaintiff,  nor  the  liability  of  the 
defendant. — lb.  It  does  not  render  the  master  liable  in  an  action 
on  the  case  for  the  wilful  acts  of  the  servant,  in  cases  where  he 
would  not,  independent  of  this  statute,  be  liable.  The  owners  of 
stages  are  liable  for  the  acts  of  the  driver,  although  wilful — ojUe, 
p.  692 — and,  perhaps^  in  such  cases,  the  owners  would  be  liable  for 
their  acts  in  an  action  on  the  case. 

If  the  plaintiff,  by  the  conduct  of  himself  or  servant  at  the  time, 
contributed  to  the  injury,  or  i^  by  the  exercise  of  ordinary  care,  he 
might  have  avoided  the  consequence  of  the  defendant's  n^ligence, 
he  cannot  maintain  the  action.  But  mere  negligence  in  oUier 
respects,  will  not  affect  his  right  to  recover ;  and  therefore,  where 
the  defendant  negligently  drove  against  and  killed  the  plaintiff^s 
ass,  which  was  in  the  highway,  fettered  in  the  fore  feet,  the  plain- 
tiff himself  not  being  present,  it  was  holden  that  the  defendant  was 
liable  in  damages,  though  the  ass  was  wrongfully  there,  and  pre- 
vented by  the  plaintiff's  own  act  from  escaping  the  damage. — 10 

'.  d:  W.J  540.    One  who  sustains  an  injury  from  a  coUiaon  with 
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a  carriage,  cannot  maintain  an  action  against  the  owners  of  sucji 
carriage,  if  negligence  either  on  his  own  part,  or  on  the  part  of 
those  having  the  guidance  of  the  carriage  in  which  he  is  a  passen- 
ger, conduced  to  the  accident,  and  such  injury  might  have  been 
avoided  by  the  exercise  of  reasonable  care  on  his  part,  or  their 
part.— 8  Jf.  G.  db  S^  lid,  128 ;  SeeSM.d:  W^  244.  These  cases 
do  not  decide  that  the  passenger  had  no  remedy  against  the  owner 
of  this  carriage,  when  he  had  ^pstained  an  injury  by  the  negligence 
of  his  driver.  In  the  last  case — Maule^  J^  said :  ^  According  to 
the  terms  of  his  contract,  he  unquestionably  has  a  remedy  for  any 
negligence  on  the  part  of  the  person  with  whom  he  contracts,  for 
the  injury." — C,  L^  Sec,  468 1, 

Whenever  any  persons  shall  meet  each  other  on  any  bridge  or 
road,  traveling  with  carriages,  wagons,  carts,  sleds,  sleighs,  or  other 
vehicles,  each  person  shall  seasonably  drive  his  carriage,  or  other 
vehicle,  to  the  right  of  the  middle  of  the  traveled  part  of  such 
bridge  or  road,  so  that  the  respective  carriages,  or  other  vehicles 
aforesaid,  may  pass  each  other  without  interference. — (7.  L^  See, 
1692.  Every  person  offending  against  the  provisions  of  the  pre- 
ceding section,  shall,  for  each  offence,  forfeit  a  sum  not  exceeding 
twenty  dollars,  and  shall  also  be  liable  to  the  party  injured  for  all 
damages  sustained  by  reason  of  such  offence :  Provided,  that  pro- 
ceedings shall  be  commenced  for  the  recovery  of  such  forfeiture 
within  three  months  after  the  offence  shall  have  been  committed, 
and  any  action  for  such  damages  shall  bo  commenced  within  one 
year  after  the  cause  of  action  shall  have  accrued. — Ib,j  Sec,  1693. 
By  the  traveled  part  of  the  road,  is  intended  that  part  which  is 
usually  wrought  for  traveling.  A  traveler  is  not  obliged,  because  a 
track  happens  to  have  been  made  on  one  side  of  the  part  so 
wrought,  to  turn  to  the  right  of  the  centre  of  this  track.  If  he 
turns  to  the  right  of  the  centre  of  the  wrought  part,  so  that  there 
is  room  on  the  wrought  part  for  the  other  traveler  to  pass,  it  is 
sufficient,  and  the  penalty  is  not  incurred. — 4  Pick,,  126.  Travel- 
ers in  carriages,  who  meet  in  a  road,  are  required,  under  a  penalty, 
seasonably  to  drive  their  carriages  to  the  right  of  the  middle  of  the 
traveled  part  of  the  road ;  and  they  cannot  avoid  the  penalty  by 
seasonably  turning  to  the  right  of  the  wrought  part  of  the  road, 
though  they  leave  sufficient  room  for  the  travelers  whom  they 
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meet^  to  pass  with  couTeiiience  and  uhtyj  in  the  nse  of  ordinary 
care  and  skill. — 1 1  Wen^  403.  Unless  the  defendant's  carriage  is 
to  the  right  of  that  centre  when  the  plaintiflTs  carriage  comes  in 
contact  with  his,  the  penalty  attaches,  and  the  situation  of  the 
roadf  as  being  rough  and  ruttj  on  the  defendant's  side,  or  the  want 
of  design  on  his  part  to  run  against  the  plaintiff^  will  be  no  defence, 
unless  the  road  on  his  side  is  such  as  to  renderit  impracticabie  for  him 
to  turn  out ;  and  the  case  will  not  be  affected  by  the  circumstance  thai 
the  plaintiff  was  driving  &st  and  the  defendant  slow. — 7  Wem^  185. 
But  when  that  part  of  the  road  which  is  wrought  for  trayelling,  is 
hidden  by  snow,  and  a  part  is  beaten  and  traTeled  on  the  side  of 
the  wrought  part,  persons  meeting  on  such  beaten  and  traveled  part, 
are  required  to  drive  their  vehicles  to  the  right  of  the  middle  of 
such  part — 8  Met^  213. 

The  three  first  of  the  preceding  cases  were  actions  for  the  penalty. 
In  the  cases  which  will  now  be  noticed,  the  injured  party  sought 
redress  by  an  action  for  his  damages. 

An  action  for  an  injury  received  from  a  collision  of  carriages 
passing  on  a  public  road,  cannot  be  sustained  by  a  party  who  was 
guilty  of  negligence,  at  the  time  of  collision,  although  the  othtf 
party  was  guilty  of  negligence,  and  was  on  the  wrong  side  of  the 
road. — 12  Met^  415.  **To  entitle  the  plaintiff  to  recover  of  the 
defendant  damages  for  the  injury  that  he  sustained,  he  must  show 
•the  injury  to  have  been  attributable  to  the  misconduct  of  the  de- 
fendant, and  under  such  circtmstances  as  to  exonerate  himself  from 
all  neglect  of  duty  on  his  part'' — lb.  In  regard  to  the  statute, 
(which  is  the  same  as  ours,)  the  court  said :  ''It  it  insisted  that  the 
defendant  being  on  the  wrong  side  of  the  road,  in  violation  of  the 
provisions  of  the  statute,  was  at  all  events  liable  for  any  damages 
occasioned  thereby,  notwithstanding  any  negligence  on  the  part  of 
the  plaintiff.  This  position,  we  think,  is  untenable."  ''The  trav- 
eler may  well  occupy  any  part  of  the  road,  if  no  otiier  person  is 
occupying  any  portion  of  it  When  by  reason  of  meeting  another 
traveler,  the  occasion  required  it,  he  must  seasonably  turn  to  the 
right.  The  law  imposes  this  duty ;  but  his  disregard  of  that  duty 
will  not  justify  the  traveler,  who  may  be  on  the  proper  side  of  the 
road,  voluntarily  or  carelessly  permitting  himself  to  be  injured, 
either  in  his  person  or  property,  and  then  seeking  to  recover  dam- 
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ges  therefor  of  his  fellow  traveler,  wbo  was  wrongfully  on  the  left 
of  the  center  of  the  road."  After  citing  Ktnwird  vn.  Burton — 12 
Shepley^  39,  the  court  said :  ''  The  role  was  stated  to  be  this :  if 
the  party,  by  want  of  ordinary  care,  contributed  to  produce  the 
the  injury,  he  will  not  be  entitled  to  recover."  That  case  is  directly 
in  point,  and  fully  confirms  the  general  principles  wKich  seems  to 
us  properly  applicable  to  case  like  the  present  The  court  in  this 
opinion,  recognize  as  authority  the  cases  in  6  C,  it.  P.,  375,  ante^ 
and  6  7&.,  28.  In  the  last  case,  it  was  held^  that  if  an  injury  be 
occasioned  partly  by  the  negligence  of  the  plaintiff,  and  partly  by 
that  of  the  defendant,  the  plaintiff  could  not  maintain  an  action. 

In  8  Met,^  213,  ante^  p.  600,  which  was  an  action  of  trespass  for 
damages,  evidence  had  been  given  by  the  plaintiff,  tending  to  show 
that  the  plaintiff  met  the  defendant,  who  was  driving  a  stage-coach 
containing  fourteen  passengers;  that  he  seasonably  turned  and 
drove  \m  sleigh  wholly  out  of  the  beaten  and  traveled  part  of  the 
road,  and  stopped  there  till  the  stage  came  up;  that  the  defendant 
continued  to  drive  along  in  the  beaten  and  traveled  track  without 
turning  at  all  to  the  right,  and  not  being  at  the  right  of  the  center 
thereof,  so  drove  his  stage  that  the  end  of  the  whiffletree  of  his 
fore  horses  struck  the  praintiff*s  sleigh,  &c.;  that  there  was  no  drift 
of  snow  or  other  obstruction  which  would  have  prevented  the  de- 
fendant from  easily  and  conveniently  turning  his  horses  and  coach 
to  the  right  of  the  center  of  the  beaten  and  traveled  trifrck.  The 
defendant's  evidence  tended  to  show  that  the  snow  prevented  the 
defendant  from  turning  out  to  the  right  The  judge  instructed  the 
jury  that  if  the  ground  was,  at  that  time,  so  covered  with  snow  that 
the  wrought  part  of  the  road  could  not  be  seen  or  discovered,  the 
beaten  or  traveled  track  in  the  snow,  which  was  made  by  the  public 
travel,  was  the  road  to  the  right  of  the  centre  of  which  the  de- 
fendant was  bound  seasonably  to  have  turned  and  driven  his  horses 
and  coach ;  that  it  was  his  duty  to  have  done  so  on  meeting  the 
plaintiff,  unless  the  obstruction  by  the  bank  or  drift  was  such  as  to 
have  prevented  his  doing  so  with  safety  to  his  coach  and  the  pas- 
sengers in  it ;  bat  if  it  was  so  obstmcted,  ho  was  not  bound  to  turn 
to  the  right  of  the  centre  of  said  beaten  or  traveled  track ;  but  the 
plaintiff  having  driven  his  sleigh  to  his  right,  entirely  out  of  the  centre 

of  thebeaten  or  traveled  track,  it  was  the  duty  of  the  defendant  to  have 
89 
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driven  his  hoTses  and  went  with  so  much  care,  skill  and  moderation 
as  would  have  afiforded  reasonable  security  to  the  plainti£f,  in  his 
passage  by  him ;  and  that  he  was  liable  in  this  action,  for  damages, 
if  he  did  not  seasonably  turn  and  drive  his  horses  and  coach  to 
the  right  of  the  centre  of  said  beaten  and  traveled  path,  if  he 
could  have  done  so  with  safety ;  or,  if  being  unable  to  do  so,  he  did 
not  drive  with  such  due  care,  skill  and  moderation  as  would  have 
offered  reasonable  security  to  the  plaintiff,  in  his  passage  by  him 
with  his  coach  and  horses."    A  verdict  was  rendered,  and  upon  ex- 
ceptions to  the  ruling,  the  case  came  before  the  Supreme  Ck>urt. 
That  court  said,  ^^  we  cannot  doubt  but  that  the  path  then  beaten 
and  traveled  by  those  passing  and  repassing  on  the  way,  with  their 
sleds  and  sleighs,  was  one  of  those  roads  contemplated  by  the 
framers  of  the  statute,  and  within  its  spirit  and  purview,  and  that 
the  wrought  part  is  not,  for  the  time  being,  the  travelled  part  to 
which  the  law  of  the  road  is  restricted ;  but  that  the  law  is  as  well 
applicable  to  the  path  as  actually  traveled  upon  the  snow,  as  it  is 
to  the  wrought  part  in  different  seasons  of  the  year.    That  the 
statute  is  not  limited  to  h^hways  or  townways,  is  established  by  the 
case  of  Com.  vs.  Gammons — 28  Pick^  201 — ^where  the  law  was 
fully  considered,  and  was  held  applicable  to  collisions  on  all  roads 
traveled;  the  intent  of  the  law  being  to  extend  protection  to  all 
travelers  in  passing  over  ways,  whether  puUic  or  private.    On  the 
view  thus  taken  of  the  statute,  we  are  satisfied  with  the  ruling  of 
the  court  below,  which  we  think,  was  guarded  with  careful  precise- 
ness." 

The  law  of  the  road  is  not  to  be  considered  inflexible.  In  the 
crowded  streets  of  large  places,  situations  and  drcumstances  may 
frequently  arise  where  a  deviation  from  the  law  of  the  road  would 
not  only  be  justifiable  but  absolutely  necessary. — 2  2).  tt  R^  256. 
But  in  general,  if  a  person  have  the  wrong  side  of  the  road,  he  is 
bound  to  use  greater  care  than  if  he  was  on  his  own  side. — 5  C.  dt 
P^  875.  Where  the  defendant  was  driving  on  the  wrong  side  of 
a  road  of  considerable  breadth,  and  the  plaintiff^s  servant,  who 
was  on  horseback,  crossed  over  to  the  same  side  without  any  reason, 
and  in  passing  the  horse  was  killed,  Lord  Eenyon  held  that  he 
voluntarily  put  himself  into  danger,  and  that  the  injury  was  of  his 
own  seeking. — 2  Eip^  685.    Though  the  law  of  the  road  is  not 
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to  be  adhered  to,  if  by  departing  from  it  an  injury  can  be 
avoided,  yet  in  cases  where  parties  meet  on  a  sudden,  and  an  injury 
result,  the  party  on  the  wrong  side  should  be  held  answerable,  un- 
less it  clearly  appear  that  the  party  on  the  right  side  had  ample 
means  and  opportunity  to  prevent  it. — 3  C.  d:  P, 

The  rule  of  the  road  is  applicable  to  saddle  horses — 8  C  <k  P., 
103 — ^but  if  a  driver  of  a  carriage,  on  his  proper  side,  see  a  horse 
coming  furiously  on  his  wrong  side  of  the  road,  it  is  the  duty  of 
the  driver  of  the  carriage  to  ^ve  way,  and  avoid  an  accident,  al- 
though in  so  doing  he  goes  a  little  out  of  what  would  be  the  law 
of  the  road. — Ih, 

In  an  action  for  an  injury  to  a  person  crossing  a  public  highway, 
by  driving  against  him  and  knocking  him  down,  the  jury  must  be 
satisfied  that  the  injury  was  attributed  to  the  negligence  of  the 
driver,  and  to  that  alone^  before  they  can  find  a  verdict  for  the 
plaintiff ;  and  if  they  think  that  it  was  occasioned  in  any  degree^ 
by  the  improper  conduct  of  the  plaintiff  in  crossing  the  road  in  an 
incautious  and  imprudent  manner,  they  must  find  for  the  defendant. 
—8  a  &  P^  473 ;  373. 

A  foot-man,  though  he  may  be  infirm  from  disease,  has  a  right 
to  walk  in  the  carriage  road,  and  is  entitled  to  reasonable  care  on 
the  part  of  persons  driving  carriages  along  it. — 5  C,  <t  P^  407. 
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A  few  of  the  following  cases  were  omitted  by  mistake  in  the 
preceding  volume ;  some  have  been  reported,  and  others  decided 
since  the  printing  of  this  work  commenced.  They  are  given  with 
a  reference  to  the  pages  to  which  they  respectively  belong. 

Page  16. — A  foreign  corporation  created  by  the  laws  of  any 
other  state  or  country,  may  prosecute  in  the  courts  of  this  state,  in 
the  same  manner  as  corporations  created  under  the  laws  of  this 
state,  upon  giving  security  for  the  payment  of  the  costs  of  suit,  in 
the  same  manner  that  non-residents  are  required  by  law  to  do. — 
(7.  Z.,  Sec.  4838. 

In  suits  brought  by  a  corporation  created  by  or  under  any  sta- 
tute of  this  state,  it  shall  not  be  necessary  to  prove  on  the  trial  of 
the  cause,  the  existence  of  such  corporation,  unless  the  defendant 
shall  have  pleaded  in  abatement,  or  given  notice  under  his  plea  to 
the  action,  that  the  plaintiffs  are  not  a  corporation,  and  annex 
thereto  an  affidavit  of  the  truth  of  such  plea  or  notice. — 75.,  See, 
4888. 

In  actions  by  or  against  any  corporation  created  by  or  under  any 
law  of  this  state,  it  shall  not  be  necessary  to  recite  the  act  or  acts 
of  incorporation,  or  the  proceedings  by  which  such  corporation 
was  created,  or  to  set  forth  the  substance  thereof^  but  the  same 
may  be  pleaded  by  reciting  the  title  of  such  act,  and  the  date  of 
its  approval. 
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In  floitB  or  proceedings  bj  or  against  any  corporataon,  a  mistake 
in  the  naming  of  snch  corporation  shall  be  pleaded  in  abatement ; 
and  if  not  so  pleaded  shall  be  deemed  to  haye  been  waited. — Ib^ 
Sec.  4840. 

Page  117,  line  22. — ^A  debtor,  upon  paying  money  to  his  credi- 
tor,  has  a  right  to  say  on  which  of  seyeral  notes  or  demands  the 
payment  shaU  be  applied.  When  an  application  of  a  payment  by 
one  of  two  joint  debtors  has  been  once  made  on  a  joint  debt,  it 
operates  to  eztingaish  so  mnch  of  the  debt,  and  the  application 
cannot  be  subsequently  changed  by  the  concurrent  act  of  the 
creditor  and  paying  debtor,  and  the  claim  thus  waiyed,  without  the 
consent  of  the  co-debtor.^-4  Mleh^  192. 

Page  210,  line  *!. — Where,  in  pleading,  a  writ  is  allied  to  haye 
issued,  or  a  written  instrument  to  haye  been  madej  on  a  cerUun 
day,  and  the  writ  or  instrument,  when  offered  in  eyidence,  bears 
date  a  different  day,  it  was  held,  that  they  were  within  the  proyis- 
ions  of  this  section. — 5  Mich.,  486. 

'Page  211,  line  — .  When  there  is  a  conflict  of  evidence,  and 
the  jury,  by  weighing,  are  to  find  &cts,  it  is  the  duty  of  the  court, 
in  instructing  the  jury,  to  propound  the  law,  and  direct  its  applica- 
tion to  the  facts  as  they  may  be  found*  But  when  the  fact  is 
admitted,  or  undisputed,  and  there  is  no  conflict  of  evidence,  the 
question  is  one  of  law,  upon  which  direct  instruction  ought  to  be 
given. — ^5  Mich.,  601.    See  ante,  p.  210. 

Page  230,  line  23. — ^When  an  action  is  brought  by  the  Highway 
Commissioner  of  a  township,  in  their  name  of  ofiSce,  and  one  of 
three  goes  out  of  office  before  the  cause  is  tried,  he  is  a  competent 
witness  for  the  plaintiffii  on  the  trial. — 5  Mich.,  529. 

Page  303,  line  12. — ^When  property,  which  is  exempt  from  exe- 
cution to  a  specified  amount  or  value,  is  levied  upon,  the  officer,  if 
he  would  protect  himself  from  the  consequences  of  an  action  for 
taking  it,  must  cause  an  inventory  and  appraisement  of  the  whole 
of  such,  property  belonging  to  the  debtor  to  be  made,  and  the 
amount  exempt  to  be  set  out  to  the  debtor. — 5  Mich.,  632.  See 
ante,  j?.  201. 

Pa^e  304,  Ims  30. — ^When  one  holding  property  in  mortgage^ 
converts  it  to  his  own  use,  the  mortgage  debt  is  thereby  satisfied 
to  the  extent  only  of  the  value  of  the  property. — 5  Mich.,  423.   A 
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chattel  mortgage,  given  by  a  merchant,  of  '*  all  of  the  goods  of 
different  kinds  and  varieties  in  the  store,  of  said  first  party,  at,  drc, 
except  such  as  have  been  left  with  him  to  sell  on  commission," 
was  hsld  not  to  include  a  safe  kept  in  the  store,  not  for  sale,  bat 
for  the  merchant's  own  private  use. — 5  Mieh^  112. 

Page  307,  line  2. — When  the  purchaser  of  a  stock  of  goods  in  a 
retail  store  executed  to  the  vendor,  a  mortgage  upon  the  entire 
stock,  by  schedule,  the  mortgage  including  also  in  its  terms,  all 
articles  of  a  like  nature  which  might  be  in  the  store  at  the  time  of 
default  in  the  condition,  the  mortgagor  to  remain  in  possession, 
but  being  forbidden  by  a  clause  in  the  mortgage  from  selling  on 
credit^  it  was  held,  that  the  mortgage  was,  in  its  terms,  fraudulent 
as  against  creditors. — 5  Kern, 

Page  307,  line  14. — ^When  plaintiffs  claimed  personal  property 
under  a  chattel  mortgage,  and  defendants  justified  under  executions 
and  attachments  against  the  mortgagors,  who  were  present,  and 
the  evidence  tended  to  show  that  there  was  no  manual  delivery  of 
the  mortgage  to  the  plaintiffs  (who  did  not  reside  in  the  state),  but 
that  the  mortgagors  were  indebted  to  plaintiffs  in  more  than  the 
amount  of  the  mortgage,  and  plaintiff  offered  in  evidence  a  letter 
to  them  from  one  of  the  mortgagors,  in  the  name  of  the  firm, 
written  some  time  before  the  levy  of  the  executions  and  attach- 
ments, informing  them  of  the  execution  of  the  mortgage,  it  was 
held,  that  such  letter  was  proper  evidence,  as  tending,  in  some 
degree,  to  prove  that  the  true  intent  of  the  mortgage  was  to  secure 
an  actual  indebtedness  to  plaintiffs,  and  not  to  make  a  mere  cover 
of  the  transaction. — 5  Mich^  107.  A  chattel  mortgage  need  not 
be  under  seal,  and  a  partner  can  make  it  for  the  partnership.  If 
he  does  so,  and  adds  a  seal,  the  seal  does  not  take  away  his  au- 
thority, or  in  any  way  change  the  force  of  the  instrument — 5  Mick^ 
107.  When  a  chattel  mortgage  is  given  by  one  member  of  a  part- 
nership in  his  own  name,  and  there  is  nothing  on  the  face  to  indi- 
cate that  it  is  designed  to  secure  a  partnership  debt  upon  partner- 
ship property,  parol  evidence  is  inadmissible  to  show  that,  in  fact, 
it  was  the  mortgage  of  the  partnership,  and  not  the  individual 
mortgage  of  the  person  by  whom  it  was  executed.  The  legal 
effect  of  a  written  instrument,  perfect  in  itself,  and  unambiguous  in 
its  terms,  cannot  be  changed  by  parol  evidence. — 5  JftcA.,  218. 
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Page  818,  liru  20. — ^When  the  purchaser,  at  a  sheriff's  sale,  bj 
a  fraudulent  combination  with  the  sheriff  and  judgment  debtor  to 
prevent  competition  at  the  sale,  to  purchase  property  at  much  less 
than  its  value,  the  sale  will  be  held  void  against  creditors.  When 
a  junior  judgment  creditor  purchases  chattels,  before  fraudulentlj 
sold,  upon  a  prior  execution,  the  mere  inadequacy  of  the  sum  bid 
by  him  will  not  affect  his  purchase. — 4  Mich^  205. 

Page  381,  line  2. — A  corporation  may  be  sued  for  an  assault  and 
battery  committed  by  their  servant  acting  under  their  authority.— 
4  Oray,  465. 

Page  300,  line  27. — ^A  common  carrier  of  goods  received  from  a 
wrong-doer,  without  consent  of  the  owner,  had  no  lien  for  freight 
against  such  owner. — 5  Cueh^  187. 

Page  806,  line  0. — ^When  a  supervisor  is  sued  in  trespass  for  the 
taking  of  personal  property  under  a  warrant  for  the  collection  of 
taxes,  issued  by  him  and  attached  to  the  tax  roll,  evidence  that  he 
was  at  the  time  supervisor,  and,  as  such  signed  the  warrant,  does 
not  of  itself  make  out  a  prima  facie  justification.  To  show  that  he 
had  jurisdiction  to  impose  the  taxes  and  issue  his  warrant,  he  must 
prove  that  the  assessment-roll  had  come  to  his  hands  from  the 
board  of  supervisors,  as  provided  by  law,  and  that  the  various 
taxes  had  been  certified  to  him  for  assessment  by  the  competent 
authorities.  When  his  jurisdiction  has  been  shown,  his  acts  will 
be  presumed  regular  and  valid,  till  the  contrary  appears. — 5  Miclu, 
182.  A  supervisor  is  not  liable  in  trespass,  on  account  of  any 
errors  or  defects  in  the  description  of  real  estate  in  the  assessment- 
roll.  When  the  roll  has  come  to  him  from  the  board  of  supet^ 
visors,  properly  certified,  he  has  no  right,  unless  from  some  defect 
which  renders  the  whole  roll  void,  to  refuse  to  make  out  the  tax- 
roll  and  attach  his  warrant  thereto.  He  is  required  to  issue  this 
warrant  in  general  form ;  he  cannot  notice  or  except  individual 
cases,  and  the  law  will  not  compel  him  to  respond  in  damages  for 
an  act  which  it  compels  him  to  perform. — 5  Mick^  182. 

Page  418,  line  33. — In  replevin  for  property  taken  in  execution 
and  claimed  by  plaintiff  as  exempt,  it  is  not  necessary,  specifically 
to  set  out  the  character  of  the  property  in  the  declaration^  so  as  to 
show  the  exemption.    The  exemption,  or  any  other  question  that 
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is  triable  in  an  action  of  replevin,  may  be  tried  under  the  general 
form  of  declaration  furnished  by  the  statute. — 5  Mich^  632. 

Poffe.  418,  line  — .  Whether  the  goods  be  unlawfully  taken,  or 
wrongfully  detained,  the  declaration  is  in  the  same  form,  and  under 
it  every  question  can  be  tried  that  is  triaUe  in  the  action  of  reple- 
vin.— 6  Mich^  682. 

Page  419,  line  6. — ^The  forms  prescribed  by  the  statute  for 
actions  of  replevin  are  applicable  alike  to  justice's  courts  and  courts 
of  record. — 6  Mich^  632. 

Page  422,  line  9. — ^Where,  in  replevin  against  two,  the  court 
finds  that  each  of  the  defendants  has  an  independent  lien,  to  a 
special  amount^  on  the  property  in  controversy,  it  is  erroneous  to 
render  a  joint  judgment  in  their  fl&vor,  for  the  value  of  the  property. 
— 6  Mich^  107, 

Page  444,  line  24. — ^Where  the  want  of  jurisdiction  appears  on 
the  record  of  a  court  of  general  jurisdiction,  the  record  is  a  nullity, 
and  no  rights  can  be  acquired  by  purchasers  under  it — 6  Mich^ 
98.  In  special  proceedings,  not  according  to  the  course  of  the 
common  law,  jurisdiction  must  affirmatively  appear  on  the  record* 
— 6  Mich^  409. 

Page  464,  line  19. — One  partner  cannot  bind  his  co-partner  by 
any  contract  not  within  the  immediate  scope  of  the  co-partnerships 
unless  with  such  co-partner's  knowledge  and  consent. 

That  a  plank  road  will  be  of  incidental  benefit  to  a  co-partner- 
ship engaged  in  the  lumber  business,  will  not  authorize  one  part- 
ner to  sign  the  name  of  the  firm  to  a  subscription  to  articles  of 
association  for  the  organization  of  a  Plank  Road  Company  under 
the  general  incorporation  act. — Cox  and  Barnard  vs,  R,  H,  Jo  La- 
peer Plank  Road  Co^  8,  C^  Jan.  Term^  1859. 

Page  471,  line  22. — In  an  action  against  the  maker  upon  a  prom- 
issory note  made  payable  at  a  particular  place,  it  is  not  necessary 
for  the  plaintiff  to  allege  and  prove  that  the  note  was  presented 
for  payment  and  demand  of  payment  made  at  the  place  specified. 
— Reeve  and  others  vs.  Park,  S.  C,  Jan.  Term,  1859. 

Page  471,  line  22. — Endorsements  upon  notes,  unexplained, 
prove  payment,  and  whether  explained  or  not,  prove  an  extinguish- 
ment and  release  of  liability  to  their  extent  as  between  the  parties, 
unless  it  be  shown  that  they  were  not  intended  so  to  operate. — 5 
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Mich^  171.  Where  a  party  brings  a  suit  before  a  Jiutice  of  the 
Peace,  and,  in  order  to  make  out  his  case,  it  becomes  necessary  to 
prove  the  execution  of  a  written  instroment  to  which  the  justice  is 
the  only  subscribing  witness,  the  disability  of  the  justice  to  be 
sworn  is  not  a  sufficient  reason  for  admitting  other  proof  of  the 
execution  of  the  instrument. — 5  Mich^  218. 

Page  476,  line  — ,  Whenever  the  consideration  of  negotiable 
paper  is  illegal  between  the  original  parties,  especially  if  in  viola- 
tion of  a  positive  prohibition  of  a  statute,  proof  of  such  ill^ality 
throws  upon  the  holder  the  burden  of  proving  that  he  got  it  bona 
fide^  and  gave  value  for  it. — 5  Mieh^  505. 

Page  462,  line  II. — Qiving  time  to  principal  in  a  note  discharges 
the  surety. — 40  E,  L.  d  Eq,  Bep^  96.  ^  Equities  may  arise  de  hon 
the  written  agreement,  from  the  situation  of  the  principal  and 
surety,  inter  «f,  if  known  to  the  creditor,  and  that  such  knowledge 
may  be  proved  either  from  what  appears  on  the  fiice  of  the  written 
instrument,  or  from  evidence  aliundeJ^ 

Page  402,  line  4. — Where  a  merchant  sells  goods  to  a  customer 
at  a  distance,  and  contracts  to  ship,  at  a  specified  lame,  by  a  desag- 
nated  route,  but,  instead  of  doing  so,  sends,  or  knowingly  permits 
them  to  go  forward  by  any  other  route,  it  is  at  his  own  risk  of  loss 
or  unseasonable  delivery. — 5  Mieh^  420. 

Page  551,  line  — .  It  seems  that  a  railroad  company  are  not 
excused  from  carrying  ticket  holders  according  to  their  contract, 
on  the  ground  that  there  is  no  room  in  the  train.  To  exempt 
themselves,  their  contract  should  be  conditional  upon  there  being 
room. — 8  E.  L.  dt  Eq.  JRep^  62. 

Page  551,  line  19. — The  right  to  be  carried  by  a  common  carrier 
of  passengers  is  a  right  superior  to  the  rules  and  regulations  of  the 
conveyance,  and  can  not  be  affected  by  them ;  but  the  accommo- 
dation of  passengers,  while  being  transported,  is  subject  to  such 
rules  and  regulations  as  the  carrier  may  think  proper  to  make, 
provided  they  be  reasonable.  Such  rules  and  regulations  must 
have  for  their  object  the  accommodation  of  passengers  generally, 
and  they  must  be  of  a  permanent  nature,  and  not  made  for  a  par- 
ticular occasion  or  emergency. — 5  Mich^  520.  It  is  sufficient,  in 
pleading,  to  state  the  rule  or  regulation,  that  plaintiff  comes  within 
it)  and  to  own  its  reasonableness.    The  reasonableness  of  the  regu- 
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lation  ia  a  mixed  question  of  law  and  feet,  to  be  fonnd  1>7  the  jury 
on  the  tria],  under  the  instmctionB  of  the  court,  and  cannot  be  de- 
termined on  demurrer. — Ih.  The  plaintiff  in  this  case,  was  a 
colored  person,  and  by  the  regulations  of  plaintiff's  boat  on  which 
he  applied  to  be  carried  as  a  cabin  passenger,  ^  colored  persons 
were  not  received  as  cabin  passengers,  and  were  not  allowed  to  use 
the  cabin  as  such  passengers." — lb. 

Page  551,  line  19. — ^A  regulation  made  by  a  railroad  corpora- 
tion requiring  passengers  to  exhibit  their  tickets  whenever  re- 
quested by  the  conductor,  and  directing  the  ejection  from  their 
cars  of  those  who  should  refuse  to  do  so,  is  a  reasonable  and  proper 
one.  The  passenger  is  bound  to  conform  to  such  regulation,  and 
forfeits  his  right  to  be  carried  further  by  his  refusal  to  comply  with 
11 — 15  JV.  Y,  Bep^  465.  It  seems  that  a  passenger  who  has  for- 
feited his  right  to  be  carried  further,  cannot  regain  it  by  exhibiting 
his  ticket  after  the  train  has  been  stopped  for  the  purpose  of  put- 
ting him  off. — lb, 

Fagt  505,  line  — •  One  servant  is  not  liable  to  an  action  by 
another  servant,  in  the  emplo3rment  of  the  same  master,  for  dama- 
ges occasioned  by  the  negligence  of  the  first  in  such  employment. 
—4  Orayy  99. 

Page  574,  line  32. —  The  Michigan  Central  R,  R,  Co.  vs.  Hall 
it  Smith,  and  Hall  ds  Smith  vs.  The  Michigan  C.  R.  R.  Co. 

These  were  writs  of  error  taken  by  the  plaintiffs  and  defendants 
respectively  from  a  judgment  rendered  at  the  Jackson  Circuit 

Opinion  by  Martin,  Ch,  J. :  Under  the  charter  of  the  Michigan 
Central  Railroad  Company,  when  goods  transported  by  that  Com- 
pany have  arrived  at  their  place  of  consignment,  and  have  been 
deposited  in  the  Company's  warehouse  according  to  the  usual 
course  of  business,  and  are  ready  for  delivery,  the  liability  of  the 
Company  becomes  that  of  warehousemen,  and  ceases  to  be  that  of 
common  carriers.  [The  case  of  the  same  Company  against  Ward 
2  Michigan  Rep.,  538,  overruled.] 

A  common  carrier  cannot  by  any  notice  given  by  him,  restrict 
his  common  law  liability,  nor  has  he  any  power  to  impose  restric- 
tions or  terms  which  would  restrict  that  liability  upon  the  person 
transporting  property  by  him.  But  the  law  does  not  compel  per- 
sons dealing  with  carriers  to  rely  and  insist  upon  this  common  law 


612  APPKHDIZ. 

liability,  but  pennits  them  to  make  such  oontracts  with  the  carrier 
as  thej  may  deem  adyantageoos  for  their  interest — Mu^Jca^ 
Term,  1859. 

Although  it  devolves  upon  a  common  carrier  to  show  affirma- 
tively the  terms  of  any  contract  which  lessens  -his  common  law 
liability,  yet  that  fact  is  to  be  proved,  like  any  other,  by  any  per* 
tinent  eridence.  If  in  writing,  the  writing  must  be  shown ;  but,  if 
by  parol,  there  is  no  rule  which  requires  different  proof  from  that 
which  would  establish  any  other  contract  The  jury  must  be 
satisfied,  from  the  evidence,  that  a  certain  contract  exists ;  and,  if 
satisfied,  that  is  sufficient — 5  Jliich^  $68. 

When  goods  were  entrusted  to  a  conmion  carrier,  to  be  trana- 
ported  from  New  York  to  Detroit,  by  way  of  Lake  Erie  and  the 
Detroit  river,  and  while  upon  the  steamboat  of  the  carrier,  in  the 
harbor  of  Buffalo,  in  the  course  of  transit,  were  destroyed  by  fire, 
without  any  negligence  or  fault  on  the  part  of  the  carrier  or  his 
agents,  it  was  held,  that  the  carrier  was  not  liable  to  the  owner  for 
the  loss ;  that  the  Act  of  Congress,  entitled  ^^  An  Act  to  limit  the 
liability  of  ship  owners,  and  for  other  purposes,*'  approved  March 
dd,  1851,  Brightl.  Dig^  824,  825,  applied;  it  not  being  inland 
navigation,  within  the  act— -7&. 


ERRATA. 


Pagb  116,  line  21  firom  top.  The  Court  decided  in  this  case  that  the 
defendant  cannot  deny  on  oath  the  execution  of  the  written  instrument 
declared  on,  at  a  time  subsequent  to  the  time  of  declaring  imt  pleading ;  and 
not  afterwards,  nor  the  time  ot  filing ^  as  stated  by  the  reporter.  The  error 
was  not  noticed  at  the  time.  In  that  case,  the  defendant  pleaded,  and  the 
cause  was  adjourned,  On  the  adjourned  day,  the  defendant  made  affidavit 
denying  the  execution  of  the  note,  and  asked  leave  to  file  the  affidavit,  and 
amend  the  pleadings,  so  as  to  enable  him  to  deny  the  execution  of  the  note 
under  oath.  This  the  Justice  refused,  and  the  Court  affirmed  the  judgment 
of  the  Circuit  Court  affirming  the  judgment  of  the  Justice. 

Pagb  890,  lines  19,  20,  for  "  E,  dt  Hep,,"  read  40  JK  C,  L,  Rep,  106. 
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ABATEMENT— 

pleas  in,  108 ;  when  to  be  plead- 
ed, lOS,  106;  affidavit  of  truth, 
106,  108 ;  reptieation  to,  106 ; 
judgment  on,  106;  plea  that 
plaintiff  is  not  in  existenee,  104 ; 
that  he  died  since  commence- 
ment of  suit,  104;  that  plaintiff 
is  a  married  woman,  104,  106, 
107;  replication  to,  108,  eyi- 
dence,  108,  that  defendant  is  » 
married  woman,  105, 106,  when 
not  a  defence,  106, 107 ;  nonjoin- 
der of  another  as  plaintiff,  108, 
109 ;  plea,  109 ;  replication,  110; 
▼eidence,76.;  misjoinder,  plea  of, 
110;  another  action  pending  for 
same  cause,  106, 110,  111 ;  plea 
ol^  111 ;  replication  to,  several 
suits  on  same  contract  or  tort, 
112 ;  by  parties  not  appearing, 
91,  by  justice  not  appearing, 

ABATEMENT  OF  NUISANCE— 
see  trespass. 

ABETTORS— 
see  trespass. 

ACCESSION  OF  PROPERTY— 
doctrine  of,  S78,  874,  876. 

ACCORD  AND  SATISFACTION— 
see  pleas  in  bar. 

ACCOUNT  BOOKS— 
see  books  of  account 


ACCOUNT  STATED— 

when  proper,  619, 620;  evidence 
in,  619,  620. 

ACTIONS— 

what  cognizable  by  justice,  14  to 
18;  how  commenced,  19;  when 
commenced,  19, 20 ;  that  survive, 
874,  875. 

ACTIONS  ON  THE  CASE— 
in  general,  684  to  688. 

Agairut  Railroad  Oompaniet, 

liability  of,  as  carriers  of  passen- 
gers, 648  to  661 ;  for  death  of 
passengers,  661 ;  for  injuries  to 
cattle  on  roads,  668  to  666 ;  for 
the  acts^of  their  servants,  667  to 
661 ;  to  one  in  their  employ  for 
an  injury  by  another  in  their  em- 
ploy, 661  to  666 ;  for  injuries  to 
persons  in  carriages  and  on  foot 
by  tndns,  666  to  668 ;  on  account 
of  fires  communicated  by  locomo- 
tives, 668  to  678. 
as  carriers  of  goods,  678  to  676 ; 
611. 

Aff€tin»t  Inmkeep€r$,  628. 

who  are  innkeepers,  676 ;  who  is 
a  g^est,  577. 

liability  to  guest  for  goods,  678. 
to  receive  guests,  680,  681. 
evidence  in  actions  against,  681. 
lien  of  innkeepers,  676. 
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For  deceU,  681  to  684. 

Keeping  Dangercue  IfuirumenU,  684. 

Offeiuive  Tradee,  686. 

Keeping  Dangerous  AniwuUe,  686  to 

689. 
Against  proprietors  of  stage  eoaekss, 
687. 

obligations  to  carry  passeDgen, 
687. 

liability  for  baggage,  688  to  690. 
obligation  to  provide  suitable 
carriages,  Ac,  690,  691. 
for  improper  position  of  bag- 
gage, 691 ;  for  negligence  or  de- 
fault of  driver,  692  to  694. 
Against  Common  OarrierSy  694. 

limiting  their  respon9ibility,61 1. 
Fbr  Injuries  in  Driving  Carriages, 

697. 
ADMINISTRATOR— 

actidns  by,  872  to  876;  time 
limited  for  bringing,  180 ;  set* 
off  by,  146;  actions  against, 
872 ;  declaration  in  actions  by, 
876,  876;  evidence,  878,  879. 
ADJOURNMENT— 

first  application  for,  164 ;  sub- 
sequent, 166, 166, 167 ;  oath  for, 
166 ;   party  asking'  to  exhibit 
his  account,  167;  on  warranty 
167;  bond  on,  168,  169;  from 
necessity,  170 ;  when  a  discon- 
tinuance or  not,  170,  171. 
ADMISSIONS    AND    CONFES- 
SIONS— 
see  evidence. 
AFFIDAVIT— 

what,  82 ;  when  to  be  entitled, 
32 ;  when  a  nullity,  829,  830. 
AMENDMENTS— 

of  first  process,  848 ;  of  decla- 
ration, 349 ;  pleas,  Ac,  349 ; 
judgment,  349 ;  execution,  349 ; 
bonds,  46;  returns  of  officers, 
360 ;  on  trial,  209,  210. 


AMENDS— 

see  tender. 
APPEAL— 

when  allowed,  888 ;  affidavit  for, 
889  to  842;  bond  or  recogni- 
xance,  841 ,  342 ;  payment  of  co«ta» 
848 ;  certificate  of,  848 ;  return 
to,  844  to  846 ;  dionisaing,  346, 
847. 
APPEARANCE— 

by  persons  of  fuU  age,  87  ;  who 
may  appear,  88, 89 ;  same  person 
cannot  appear  for  both  parties, 
89;  when  constable  cannot  i^ 
pear,  88,  89 ;  proof  of  anthority 
to  appear,  87,  88 ;  of  infimta,  89, 
90,  91 ;  time  of,  91,  92;  effect  of 
fiiilnre  to  appear,  91,  92^ 
ARBITRATION  AND  AWARD^ 

see  pleas  in  bar. 
ARREST— 

what  amoonts  to,  86  to  40. 

breaking  doors,  86. 

persons  privileged  from,  86,  86^ 

87. 

when  may  be  made  on  Sunday,  88; 

commanding  assistance,  40;  who 

to  be  arrested;  87 ;  arrest  after 

escape,  88 ;  showing  warranty  40 ; 

constable  taking  security  on,  40. 
ASSAULT  AND  BATTERY— 

what  is  an  assault,  879 ;  what  a 

battery,  879,  380;  pleadings  and 

evidence,  881  to  884;  effect  of 

indictment  on  civil  action,  882 ; 

when  corporation  liable  for,  608. 
ASSIGNEE— 

when  he  may  sue,  464. 
ASSUMPSIT— 

in  what  cases  it  may  be  brought, 

468,  464. 

lies  on  contracts  whether  sealed 

or  not,  468 ;  on  judgments^  463 ; 

when  action  is  founded  on  a  tort, 

464. 
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ATTACHMENT— 

when  it  may  \mub,  4%,  44 ;  affida- 
Titfor,45;  bond  on,  46, 44, 47 ; 
form  of,  46,  46 ;  how  served,  48 
to  60 ;  bond  to  prevent  removal 
of  goods,  68 ;  taking  receiptor, 
64 ;  bond  by  clidmant,  65 ;  effect 
of  levy  on  property,  66 ;  retam 
of,  66, 67 ;  proeeedingaon  return 
of,  68 ;  sale  of  animals  or  perisha- 
ble property,  68 ;  ovder  of  sale, 
68;  bond  to  pay  judgment,  69;  va- 
lidity of  bond ;  60;  when  plain- 
tiff shall  not  have  judgment,  64, 
65 ;  execution,  66. 

BAIL— for  costs,  84,  86,  86. 

BAILMENT— 
in  general,  689. 
depositum,  or  deporits,  689. 
mandatum,  to  do  without  redom- 
pense,  640. 

commodatnm,  loan  for  use  with- 
out pay,  640. 

pignori    acceptum,    pawn    or 
pledge,  641. 
locatnm,  or  hiring,  64i. 

BAR,  PLEAS  IN— 

(see  pleas  in  bar  and  notice.) 

BILL  OF  PARTICULARS— 

when  to  be  required,  161 ;  in 
what  cases,  161 ;  contents  Ot, 
169  ;  Hiilare  to  fbmish,-  162  ; 
evidence  under  on  trial,  162 ; 
amendment  oi,  168. 

BOND— 

what  It  Is,  480;  want  of  con- 
sideration, 486 ;  amending  cer- 
tain bonds,  487 ;  covenant  on, 
16 ;  debt  on,  481 ;  plea,  486 ; 
evidence,  486  to  448. 

BOOKS  OF  ACCOUNT— 

evidence  in  actions  on,  226 ; 
what  chaiges,  226,  226 ;  eredi- 
biUty  of,-226  to  228. 
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CARRIAGES— 

meeting  In  highway,  to  turn  to 
the  right,  699;  action  against 
owner  for  penalty,  699  ;  aistion 
against  owner  for  injury  to  an 
other  carriage,  697  ;  for  injury 
to  a  person  traveling  on  foot, 
608 ;  or  on  horseback,  608. 

CARRIERS,  COMMON— 

who  are,  694;  liability  for  gooda 
carried,  694 ;  cannot  restrict 
their  liability  by  notice,  696, 
611 ;  may  by  special  agreement, 
696, 606 ;  by  steamboat  on  Lake 
Erie  not  liable  for  loss  by  fire, 
612. 

CATTLE— 

trespass  for  Injuries  by,  897, 4 1 1 . 

CERTIORARI— 

when  it  lies,  828 ;  notice  of,  828; 
affidavit  for,  829, 880 ;  allowance 
of,  880;  bond  on,  881,  882. 
service  o(  882 ;  effect  of,  888. 
return  to,  838  to  887. 

COMMON  COUNTS— 

when  prc^r,  488  to  621. 

COMMENCEMENT  OF  ACTIONS 
—see  actions. 

CONFESSIONS— 
see  evidence. 

CONFUSION  OF  GOODS— 
doctrine  d,  892. 

CONSTABLE— 

liability  on  execution,  822. 

when  protected  by  process,  88. 

not  to  purchase  chose  in  action, 

871. 

not  to  receive  reward,  871. 

not  to  purchase  on  execution, 

819. 

CONTEMPT  OP  COURT— 

what  amounts  to,  868 ;  how  pun- 
ished, 869 ;  warrant  for,  869. 
conviction  of,  870;  commitment 
for,  870. 
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CONTRACT— 

for  illegal  tomMftionH,  Toid, 
464;  or  immonl,  464 ;  orfraod- 
Qlent^  464;  or  agaiiut  poUic 
poUey,  464;  or  made  <m  San- 
day,  464 ;  aee/rmmdt,  4aimU  of, 

CONTRIBUTION— 

between  trespataen^  896,  612. 
in  other  caaea,  612. 

CORPORATIONS— 

may  aoe,  16 ;  when  may  be  sued, 
16 ;  serrioe  of  awnmona,  28 ; 
proceedingB  againat^  657. 
foreign,  may  ane  npon  e^Ting  ae- 
enrity  for  co«ta»  605 ;  in  aoita  by 
corporations  in  this  State  de- 
fendant cannot  deny  its  exist- 
ence unless  pleaded  in  abate- 
ment, or  notice  given  with  plea, 
that  plaintiff  is  not  &  corpora- 
tion, 605 ;  misnomer  of  most  be 
pleaded,  606 ;  deeUration  in  ac- 
tions by  or  against,  606. 

COSTS— 

security  for,  84;  requiring  se- 
curity for,  84;  forms  of  security 
for,  86. 

liability  of  security,  86. 
judgment  for,  271 ;  when  not  to 
be  allowed,  272,  95. 
amount  <^  272;  double  costs^ 
275,  276 ;  prospectiye,  276. 

COVENANT— 

when  it  lies,  426 ;  by  and 
against  whom,  427 ;  pleas  in, 
428. 

when  implied,  427  ;  pleas  in, 
428. 

when  performance  of  excused, 
428,  429. 

when  general  issue  admits  exe- 
cution, 118. 

DAYS  OF  GRACE— 

on  notes,  477 ;  how  computed, 
477. 


DEATH- 

effect  of  on  sait»  860; 
ranging;  591. 

DEBT,  ACnON  OF— 

on  8iii4)le  contraeta,  480. 
on  bond,  480;  dedanftioB  in, 
431,  482,  488;  plea,  485;  on 
deed,  448 ;  on  judgment,  448 ; 
on  penal  statutes,  446  to  46a 
<»  by-lnws,  450 ;  oa  statate  re- 
qMcti^g  sale  of  liq[Bon,450  to 
463. 

DECEIT,  ACTION  FORr- 
when  it  ties,  581  to  584. 

DECLARATION— 

re<iuisite8  o^  99  to  108. 

DEMURRER— 

what  it  is,  157;  effeet  oC  198. 
judgment  on,  158. 

DEED,  DEBT  ON— 
when  it  lies,  448. 

DEPOSITIONS— 

when  may  be  taken,  256 ;  notice 
of  taking,  226 ;  aerrice  oC  257, 
258. 

affidayit  o^  258;  how  iar  wit- 
ness compelled  to  go,  258,  259 ; 
summons  for,  258 ;  oath  o(^  259; 
exandnation  <tf,  259 ;  depositiOB, 
259;  to  be  signed  by  witneas, 
260. 

certifieate  of  justice,  260 ;  oljec- 
Uons  to  witness,  261,  262 ;  dis- 
position of  deposition,  261 ;  to 
be  used  or  not,  261, 262 ;  of  wit- 
nesses out  of  the  state,  262. 

DOCKET— 

entries  to  be  made  in,  form  of  en- 
tries, 866  to  868.    See  CTidence. 
when  evidence,  219,  220. 
effect  o(  220. 

DOGS— 

when  owner  liable  for  injuries 
done  by,  585,  586 ;  when  justi- 
fied in  killing,  586. 
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DOORS,  BREAKING— 
see  warrant,  execution. 

DRIVERS  Of  STAGES— 

when  owners  liable  for  acts  cit, 

691. 

see  case. 

DRUNKENNESS— 

when  a  defence,  146, 147. 

DURESS— 

what  it  is,  121 ;  when  a  defence, 
121. 

EVIDENCE— 

highest  to  be  given,  21 6 ;  of  stat- 
ntes,  216,  217  ;  conunon  law, 
217. 

affidavit  taken  in  other  states^ 
217. 

records,  Ac,  of  foreign  courts, 
218,  219. 

of  courts  of  record  in  this  state, 
819. 

of  probate  oonrts,  219 ;  judg- 
ments of  justices,  219,  220. 
of  justices  ci  other  states*  220, 
221. 

papers  recorded,  Ac,  221,  222. 
copies  of  papers  required  to  be 
filed  in  any  public  office,  22SL 
certificate  of  search,  228 ;  jus- 
tice's certificate  of  conyiotion, 
828 ;  eertificate  of  patent,  228 : 
of  purchase  of  land,  228. 
record  of  school  director,  824. 
certificate  of  religious  corpora- 
tion, 224 ;  of  notary  public,  224. 
of  marriage,  224 ;  what  certifi- 
cate necessary  of  records,  Ac, 
824,  226, 

almanac,  226;  poll  books  of  elec- 
tion, 225 ;  post-mark  of  letter, 
226. 

account  books,  225  to  228. 
depositions,  256  to  262. 


AdmimUnt  mnd  J>€elaraii(mM. 

by  pleading,  246,  246. 
Ay  payment  of  money  into  court, 
247 ;  by  deed,  247,  848. 
by  parties  on  the  record  when 
evidence,  249,  260 ;  by  parties 
interested,  not  on  the  record, 
260. 

by  co-trespassers,  260 ;  by  agents 
260,  261 ;  in  the  course  of  their 
employment,  261 ;  by  party  re- 
ferred to,  261. 

adopted  by  the  principal,  261. 
by  partner,  262. 
by  former  owner  of  demand, 
258,  249. 

by  husband  or  wife,  268,  264. 
extent  of  admission  and  how 
construed,  264,  266. 
evidence  of  deceased  witness, 
when,  256,  266. 
EXECUTION— 

when  to  issue,  286,  291. 
form  of,  868 ;  interest  on,  281 
888. 

against  the  body,  281. 
security  to  stay,  288  to  290. 
when  may  issue  notwithstand- 
ing a  stay,  291,  298. 
ordnr  to  recall,  890 ;    ag^nst 
joint  debtors,  298. 
levying  upon  property,  898  to 
810 ;  indemnifying  officer,  812 ; 
breaking  doors,  811,  812;  en- 
dorsement of  levy,  816,  816. 
upon  the  body,  293 ;  upon  coin, 
894. 

biUs,  894 ;  mortgaged  or  pledged 
property,  894,  804  to  810,  608. 
partnership  property,  297. 
growing  crops,  298 ;  choees  in 
actions,  286 ;  fixtures,  298. 
in  custody  of  law,  803. 
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frandnlendy  aold,  804,  «08. 

property  exempt  from,  ft99  to 

802,603;  when  officer  liable  for 

taking,  606. 

preference  of,  808 ;  what  ooiiBtl- 

tutes  a  levy,  810  to  812;  in- 

doreement  o(  816, 816 ;  indem- 
nity against,  812,  818. 

receipting,  818  to  815;  adrer* 

tisement  of,  816;  sale,  818  to 

819. 

coin  only  to  be  received,  820. 

parchase  by  party,  818. 

constable  not  to  buy,  819. 

retam  of,  820;  when  levy  too 

late  to  sell,  818,  819. 

when  satisfaction,  820,  821. 

officer  taking  note,  822 ;   sale 

after  officer  has  paid  party,  822. 

when  his  sureties  liable,  822  to 

824. 

fiirther,  824,  826,  826 ;  renew- 
ing, 824,  826,  826. 

after  a  levy,  825 ;  sale  after  re- 
newal, 826 ;  setting  off,  826. 

when  to  issue  against  security 

for  stay,  826,  827. 

when  security  for  stay  may  hare 

ezecnUon,  826,  891 

when  entitled  to  transcript,  827. 

proceedings  in  case  of  sueoessiye 

snreties,  292. 
FALSE  IMPRISOMMENT— 

what  it  is,  884. 
FEES— . 

of  justices,  .272. 

constables,  278. 

jurors,  274. 

witnesses,  274. 

FENCES— 

see  trespass  on  lands. 
FORMER  ACTION— 

when  a  defence,  129, 130. 
FORMER  Rj:COVERY— 

when  a  defence,  129, 180. 


FRAUI>— 

action  for,  631  to  584. 
FRAUDS,  STATUTE  OF— 

■greeraent  not  to  be  performed 
in  one  year,  464 ;  promise  to 
answer  for  debt,  Ac,,  of  another, 
465  ;  promise  upon  eonaidenp 
tion  of  marriage,  466 ;  by  an  ex- 
ecutor, 466 ;  for  sale  of  good^ 
466 ;  representation  of  eredit^ 
dc,  468 ;  contracts  for  leasing 
or  sale  of  lands  or  interest  in, 
468. 
GARNISHEE— 

who  is,  76. 
In  Attaehment, 

affidavit  required,  76  to  78. 
notice  to,  78. 
service  on,  78. 
in  case  of  public  officers,  79. 
demands  in  suit,  80 ;  other  cases, 
80. 

right  to  setoff,  81. 
answer  of,  conclusive,  72. 
not  to  be  contradicted  or  ques- 
tioned, 72  ;   one  of  two  joint 
debtors   cannot  be   proceeded 
against,  68. 

amount  of  indebtedness  of  gar- 
nishee immaterial,  68,  69. 
In  ether  €a§e$. 

summons  to  issue,  68;  affidavit, 
69. 

form  of  smnmons,  69 ;  retnni  of 
ot70. 

when  warrant  to  issue,  70, 
warrant,  71 ;  examination  of,  72L 
answer  oi  conclusive,  72,  78. 
a  subsequent  sunmions  not  to 
issue  in  such  case,  78. 
proceedings    in    case    anawer 
shows  he  has  property,  or  ia 
indebted,  78  to  76. 
GAMING— 

wagers  respecting,  616. 
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GEVBRAL  ISSUE  AND  NOTICE 
the  only  plea  in  \mr,  112. 
form  of  pie*  of,  112. 
notice  of  defence  with  plea  of, 
112. 

when  a  proper  plea,  116. 
when  it  admits  execution  of  i»> 
etrament  declared  on,  118  to 
116. 

when  it  doee  not,  118, 114. 
admits  ezeentlon,  nnlese  affida- 
vit is  made  at  the  time  of  plead- 
ing, 114,  608. 

when  notice  of  defence  most  be 
given  with  it,  112,  116,  111 
when  notice  of  fiulure  of,  or  want 
of  consideration  to  be  given  with 
general  issue,  118. 
notice  of  defence  to  be  given, 
116, 117. 

GOODS  BARGAINED  AND  SOLD 
when  action  for,  483  to  490. 

GOODS  SOLD  AND  DELIVERED 
when  delivered,  490  to  492. 
when  there  has  been  a  special 
contract  not  performed,  498  to 
494.  • 

evidence    to    reduce  damages, 
498. 

GUARDIAN— 

how  appointed  to  sue  or  defend, 
90,  91. 

GUARANTY— 

of  note,  480  to  488. 

HORSES— 

trespass  by,  402 ;  deceit  in  sale 
of,  582 ;  warranty  of,  628  to  681. 

HUSBAND  AND  WIFE— 

husband's  liability  as  to  wife's 
children  by  former  husband,  496; 
to  pay  wife's  debts  before  mar- 
riage, 498, 107 ;  for  wife's  neces- 
saries, 495  to  498 ;  adultery  of 
wife,  498 ;  his  ip^treatment  of 
wife,  499;  elopement  of  wife,  499, 


500;  separation  with  allowance, 
600 ;  absence  of  husband  abroad, 
600;  cohablfeation  as  man  and 
'  wife,  601 ;  liability  bf  husband 
for  wrongful  acts  of  wife,  601. 

IDIOTS  AND  LUNATICS— 
contracts  by,  147. 

INFANCY— 

when  a  defence,  121 ;  evidence, 
12L 

INFANT— 

who  is,  121 ;  contracts  of,  121 

to  126  ;  ratifying,  126. 

torts  by,  126 ;    suits   by,  and 

against,  89. 

not  liable  to  action  for  falsely 

asserting  that  he   is  of  age, 

126. 

INNKEEPER— 

who  is  an  Innkeeper,  676 ;  who 
is  a  guest,  677  ;  liability  to 
guests,  578 ;  to  receive  guests, 
680,  681  ;  evidence  in  actions 
against,  681 ;  lien  of,  576. 

INSANITY— 

when  a  defence,  147. 

INTEREST— 

when  allowed,  282. 
how  computed,  282. 

IRREGULARITY- 
effect  of,  17, 18, 171. 

JOINT  DEBTORS— 

process  against,  267;  proceed- 
ings thereon,  868 ;  judgments, 
267,  268 ;  executions  agunet, 
298. 

JOINT  WRONG-DOERS— 

contribution  among,  896,  612. 

JUDGMENT— 

by  confession,  263  to  266;  of 
nonsuit,  266  ;  on  trial,  267. 
against  joint  debtors,  267,  268 ; 
on  attachments,  269. 
when  to  be  entered,  269  to  271 ; 
saiiafection  of,  820,  821,  822. 
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JUDGMENT,  DEBT  ON— 

when  it  lias,  448 ;  on  judgments 

of  another  stete,  444  to  446;  on 

jodgmtatB  in  thia  state,  444, 

445. 

when  it  does  not,  445. 

declaration  in,  446. 

JURisDicrroN— 

territorial,  IS. 
c^  what  actions,  9,  14  to  16. 
of  what  parties,  16,  14. 
how  effected  by  reddenee  of  par- 
ties, 13 ;  consent  will  not  ^ye, 
18. 
consequences  of  want  d,  17,  IS. 

JUBORS— 

who  are  competent^  184;  who 
are  exempt,  184, 185. 
who  are  to  be  ezcnsed,  185, 186. 
deficiency  of,  188,  189 ;  chal- 
lenges of,  189  to  198 ;  oath  ot, 
194. 

penalty  upon  for  not  attending, 
188. 

JURY— 

when  to  be  demanded,'  183. 
when  fees  to  be  paid,  183. 
agreeing  upon  jury,  186;  select- 
ing, 184 ;  swearing,  193. 
deUberations  of,  198, 212  to  216. 
oath  of  constable,  212. 
judges  of  law  and  iact,  210, 211. 
verdict  o^  214,  215 ;  discharg- 
ing, 215. 

illnessof  jaror,  211,  212. 
summoning  new  jniy,  215. 
trying  cause  without  a  jury,  167, 
215. 

JUSTICE— 

must  not  hold  his  court  where 
liquors  are  sold,  10 ;  cannot  try 
cause  when  related,  unless^  d^o., 
10  to  18. 

LANDLORD  AND  TENANT— 
action  for  rent»  521  to  526. 


oeeapatioB  of  premises,  8S!t, 

determination  of  tenancy,  524. 

action  against  landlord  by  ten- 
ant for  coneealment  of  eonditioii 

of  premises  before  leasing,  525, 

526. 
LICENSE— 

what  it  isy  414. 

when  a  justification,  415, 416. 

abuse  of  license  giren  by  the 

law,  416;  of  license  g^ven  by  the 

other  party,  415,  416. 
LIEN— 

(tfbailee9>544to546;  of  finder 

of  goods,  545 ;  remedy  for,  546, 

547,  548;  of  innkeepers,  576, 

577. 
LIMITATIONS^  STATUTE  OF— 

actions  within  it,  131,  132. 

notice  o(  133 ;  evidence,  133  to 

141. 
MASTER  AND  SERVANT— 

when  master  liable,  for  acta  of 

servant^  557  to  560. 
MONEY  LENT— 

when  pn^per,  510. 
MONEY  PAID- 

when  proper,  511. 

by  sureties,  512. 

wrong-doers,  512. 
MONEY  HAD  AND  RECEIVED- 

when  prop^,  518. 

for  money  received  from  plun- 

tiff,  513. 

received  on  plaintitf  s  aoeount^ 

513. 

received  for  pr(^>erty  cyf  plain- 

tiff,  514. 

for  money  recdved  by  a  stake- 
holder, 515,  616. 

received  under  a  void  authority, 

516. 

paid  by  plaintiff  upon  a  forged 

instniment^  516. 

paid  by  mistake,  617. 
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vpOTk  fidlore  of  conaldeniioii, 
517;  obtelned  by  mkrepresen* 
tation  or  fraud,  518. 
under  oorapalsion,  518. 
nnder  a  moral  obligation,  519. 

MONTH— 

in    statates,    means    cdendar 
month,  26. 

MORTGAGE,  OF  GOODS  AND 
CHATTELS— 

when  fraudulent  and  Told  as 
against  the  creditors  of  the 
mortgagor,  806,  806,  607;  is 
good  08  between  the  parties, 
295;  when  and  where  to  be 
filed,  806 ;  what  is  filing,  806 ; 
levying  execution  against  mort- 
gator,  on  goods  mortgaged,  296; 
sale  of,  294,  295,  808 ;  right  of 
purchase,  294 ;  effect  of  on  goods 
mortgaged,  after  expiration  of 
time  for  payment,  295 ;  how 
and  when  mortgage  may  be  re- 
newed, 809,  810;  letter  of 
mortgagee  accepting  mortgage, 
when  evidence  and  effect  of  it, 
607;  if  mortgagee  convert 
mortgaged  property  to  his  own 
use,  the  debt  is  satisfied  to  the 
value  of  the  property,  606 ;  of 
partnership  property,  need  not 
be  under  seal,  607 ;  may  be 
executed  by  one  partner  for  the 
firm,  607;  must  show  on  its 
face  it  is  for  a  partnership  debt, 
607 ;  this  cannot  be  proved  by 
parol,  607. 

NECESSARIES— 

(see  in£Euit,  husband  and  wife.) 

NON-IMPRISONMENT  LAW— 
who   may   be   imprisoned   for 
debt  on  contract,  862,  858,  864. 
in  what  cases  may  be,  862  to 
854;  856. 


Proceedings     offointt      Fravduleni 
Debtor: 

affidavit  for  warrant,  854,  866. 
form  of,   864 ;  contents  of,  854 
to  867. 

warrant  upon,  867. 
service  of,  358. 

denial  of  facts  in  affidavit  by 
debtor,  868 ;  proceedings  there- 
on, 868  to  866. 

NONSUIT— 

party  may  submit  to,  ^10 ;  jus- 
tice cannot  compel  him  to  be> 
182;  nor  render  judgment  of, 
after  cause  is  submitted  to  him, 
182. 

NOTES    FOR    SPECIFIC    ARTI- 

CLES— 
.     where  to  be  paid,  680  to  632. 
when,  681, 682 ;  how,  681  to  688. 
tender,  634;  effect  of  tender, 
688 ;  damages,  684. 

NOTICE  TO  PRODUCE— 
see  debt  on  bond. 

NUISANCE— 

abatement  of,  by  private  person, 
416. 

OATHS— 

mode  of  administering,  198. 

OYER— 

right  to  and  craving,  434. 

PARENT  AND  CHILD— 

when  parent  liable  for  necessa- 
ries of  child,  501 ;  for  torts  of, 
504;  to  services  of  child,  502. 

PARTNERS— 

may  sue  and  be  sued  in  the 
name  of  firm,  24. 
must  prove  partnership  under 
the  general  issue,  when  admit- 
ted, 116 ;  when  one  can  bind 
the  others  by  his  contract,  609. 

PAWNS— 

law  re8pecting,296, 297;  541, 642. 
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PABT    PERFOSMAKCE    OF    A 

CONTKACT— 

rigktB  of  parties  In  0M6  oC  606 

to  610. 
PAYMENT— 

see  pleas  ia  bsr. 
PAYMENT    OF    MONEY    INTO 

COURT— 

in  what  esses,  34tt. 

when  and  how  to  be  paid  in, 

246. 

effeU  of,  247. 
PENALTIES— 

see  debt 
PLEADINGS— 

when  to  be  made,  96,  97,  98. 

how   coDstmed,    98;   may   be 

written,  99;  or  yerbal,  99;  to 

be  filed,  99. 

form  of,  99  to  108. 

order  of  pleading,  108;  pleas 

to  jurisdiction,  104. 

pleas  in  abatement^  104  to  112. 

pleas  in  bar  and  notice  of  spe- 
cial   matter,    112;    plea   pnii 

darrein,  158. 
PLEAS  IN  BAR  AND  N0TICE3— 

general  iasne,  only  plea  in  bar, 

112;  evidence  nnder,  116, 117. 

when  tl^  plea  adnuts  the  hand 

writing  of  a  party,  118,  618. 

notice  of  other  defence  most  be 

^ren  with  general  issue,  112. 

notice  of,  118. 

accord  and  satisfaction,  118  to 

121. 

duress,    121;    infancy,   121    to 

126. 

payment,  126  to  127. 

release,  128, 129. 

former  recoyery  or  action,  129 

to  181. 

statute  of  limitations,   181   to 

141. 

tender  before  stdt,  142  to  146. 


r,  146. 14^;  delMi 
S»l  to  894;  Hkemt,  894;  marj, 
146. 

dgimfcranasi^    146 ;     J— iiHj. 
147. 


POSTMASTERS— 

whoa  lUle  to  aetkos,  644. 
PRINCIPAL  AND  AGEHT— 

agent  cxeaedinghis  authority  is 

liable  penoBally. 
PRINCIPAL  AND  SURETY— 

surety  how  disdiavged,  481  to 

488,  610. 
PRIVILEGE— 

from  arrest,  86  to  87. 
PROCESS— 

must  be  sSgned,  81;   may  be 

without  seal,  81. 

not  to  issue  en  Sunday,  82. 

must  be  made  out  by  jnstloe, 

81. 

in  what  language,  Aol,  82. 

deputing  to  serve,  82,  83. 

protection  by,  83 ;  irregularity 

in,  83 ;  fictitious  name  in,  23. 

initials,  when  sufficient,  24,  25. 

security  for  costs  on,  84  to  86. 
PROFERT— 

see  debt  on  bond. 
PROMISSORY  NOTE— 

what  it  is,  469,  470. 

consideration  need  not  be  ex- 

pressed,  471. 

must  be  in  writing,  469 ;  must 

sUte  to  whom  payable,  469 ; 

must  be  a  promise  to  pay,  469. 

absolutely  and  unconditionally, 

470;  in  money,  450,  and  money 

only,  470. 

action  on  note  destroyed,  471, 

472 ;  proof  of  destructitm,  473. 

proof  of  loss,  474 ;  on  lost  note, 

471, 472. 


bond  to  iadenmUy,  478. 
when  pAjnent  to  be  demiaided, 
477   to   479;  wk«re,   47«;  by 
mhauk,   478;    of   iriiom,    479; 
when  ezeiued,  476. 
Botice  of  demand,  480. 
■ot  necoMary  In  action  against 
maker,  609. 

goarantyofBote,  480,481. 
proof  of  ill«ga]|fey  ot  oonalder*- 
tion  of  a  note  requires  tlie  holder 
to  prore  that  he  obddned  It 
bonaJU^f  and  gave  yaine  for  it, 
610. 

■orety  when  liable^  and  how 
diochaiged,  481  to  488,  610; 
endoraemente  evidenoe  of  pay- 
ment, 609. 

PROPERTY— 

in  articles  to  be  made,  888. 

RAILROAD  COKPANIES— 
see  action  on  the  case. 
A  railroad  oompany  moat  carry 
a  ticket  holder,  altlioogh  there 
is  not  room  in  the  train,  610 ; 
a  regolation  of  a  railroad  com- 
pany, requiring  passengers  to 
show  their  tickets  or  be  ejected 
from  the  cars,  is  a  reasonable 
one,  611 ;  when  goods  trans- 
ported by  M.  C.  RR.  Co.  hare 
arriyed  at  the  place  to  which 
they  are  consigned,  and  are 
deposited  in  their  warehouse, 
and  are  ready  for  ddiyery,  the 
company  are  not  liable  as  car- 
riers but  as  warehousemen, 
611 ;  proof  of  contract  restrict- 
ing liability  of  carriera,  612 ; 
a  common  carrier  of  passen- 
gers may  make  and  enforce 
reasonable  mles  respecting  the 
accommodation  of  passengers, 
610 ;  the  reasonableness  of  the 
nde  is  for  the  oourt'aad  jury  to 


determine  on  the  trial,  610;  m 
common  carrier  cannot  restrict 
his  liaUUty  by  notice,  611 ;  may 
by  express  eonttaet,  611 ;  has 
no  lien  for  freight  on  geods  re- 
ceiyed  fr^m  a  wrong  doer,  608 ; 
when  liable  for  asaauH  and  bat- 
tery by  its  agents,  608. 
RECOUPMENT— 

defence  of,  159, 160. 

RKlaKABEr— 

see  pleas,  d^c 

REPLEVIK— 

when  it  may  be  brou^t,  61  to 
68;  416,  417. 

affidsrrit  for,  68,  64 ;  bond  for, 
68;  form  of  writ,  65;  how 
stfyod,  66 ;  return  of  writ,  66, 
67;  summons  thereon,  67;  de- 
claration in,  418;  not  necessary 
in  the  dedaration  to  set  out 
clkaracter  of  property,  so  as  to 
show  an  exemption  from  execu- 
tion, 608  ;  the  declaration  is  in 
the  same  form,  whether  the 
property  was  unlawfully  taken, 
or  wrongftilly  detained,  609; 
the  forms  prescribed  by  the 
statute,  for  courts  of  record,  are 
i^pUcable  to  justices'  courts, 
609 ;  plea  in,  418 ;  notice  of  de- 
fence, 419,  420 ;  trial  in,  judg- 
ment in,  420,  421,  422;  609. 
yerdict  in,  402;  execution  in, 
424,  426 ;  action  on  bond,  426, 
426. 

REPLICATION— 

Qn\y  to  pleas  in  abatement,  167. 

SALE— 

see  frauds,  statute  of. 
if  yendor  of  goods  send  tiiem  by 
a  difierent  route  from  the  one 
designated,    it  is  at  his   own 
:»610. 
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SET-OFF— 

notice  oC  to  be  giren  wA  the 

time  of  joiiiiiig  iasae,  147. 

tke  statete  in  Tekitioii  to  oon- 

ffldered,  147  to  lfi7. 
SLEHGHS^ 

•  to  torn  to  right  of  middle  of 

road,51H). 
STAGE  COACHES— 

see  action  on  the  c«e. 

proprietors  of,  when  Beble  fior 

act  of  driyer,  though  wilftd,  592. 
8UBPCENA— 

when  may  issne,  172, 178. 

form  of,  172,  173. 

seryice   of,     174;    afctadhment 

after,  174  to  17«. 

penalty  for  not  obeying,  176  to 

180. 
SUMMONS— 

of  the  process,  20. 

long,  and  when  used,  20. 

th&ri,  and  when  oaed,  20. 

when  secnrity  to  be  given,  and 

ibrm,  84  to  8A. 

form  of  snmmons,  21. 

in  particular  eases,  22,  28. 

in  how  many  days  returnable, 

15. 

time  between  date  and  return, 

20,  25. 

when   suit   by,    deemed   com- 
menced, 19. 

service  and  return  of,  27  to  81. 

constable  may  serve  in  his  own 

IftTor,   82;   deputing  to  serve, 

82,  88. 

when  fictitious  name  may  be 

used,  28. 

when  partnership  name  may  be 

used,  24. 

when  initials  of  name  may  be 
•     used,  24,  25. 

cannot  be  one  in  several  suits, 

19. 


conseciiienee  of  inaoiiag 
beyond   the  jvriadktMm  of  » 
jiMtioe,  27. 

soe,  80,  SI. 
SUNDAY— 

court  Boitobe  held  on,  escept 

to  recmve  a  ver^ot^  %±. 

nor  proceas  aerved  on,  92,  S3S. 

eontnet  oaanot  be  made   on, 

4«4. 
TAYERN  ESEPSBS— 

see  aetioB  as  the  caaa. 
TENBEB^ 

see  pleas  and  noticea. 
TENDER  OP  AMENDS— 

aee  pleas  and  ttoHeesi 


how  computed,  95,  26. 
TITLE— 

see  tnBpaaa  cm  ]aad& 
TRANSCRIPT  OF  JUDGMENT— 

filing  in  cifooit  court,  276 ;  form 

o^  276,  277. 

effect  of  filing,  27a 

when  evidence,  219,  220. 
TRESPASS— 

to  personal  property,  894. 

who  may  bring,  895,  896. 

against  whom,  898,  894. 

pleas  in,  894. 

contribution     between     joint 

trespassers,  896;  to  real  pro- 
perty, 896. 

who  may  bring,  897;  against 

whom,  897. 

dedaration  in,  898,  899, 400. 

proof  by  plaintiff  under  general 

issue,  404. 

by  defendant,  404. 

title,  notice  of,  406,  406. 

bond  on,  407,  408. 

subsequent  proceedings,  407  to 

410. 

defect  offences,  411  to  414. 
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license,  414.  to  416. 

abuse  of  license,  416. 

abating  a  nmsance,  416. 

when  anperrlsor  liable  in  for 

taking  property  for  taxes,  608 ; 

officer  levying  on  property  ex- 
empt^ naless  he  appraise  it,  is 

liable  for  the  taking,  606. 
TRIAL^ 

by  justice,  181  to  168 ;  by  jury, 

188. 

proceedings  on,  188  to  209. 

▼ariance  of  proof  from  plead- 
ings, 209,  810,  606. 
TEOVER- 

what  it  is,  886. 

when  it  lies,  886,  887,  888,  889. 

eyidence  in,  886  to  894. 

damages  in,  898. 

effect  of  recovery  in,  894. 
USE  AND  OCCUPATION— 

when  action  will  lie,  521,  628. 

evidence  in,  622  to  625. 

when  rent  payable  in  advance 

must  be  paid, 
USURY— 

see  pleas  and  notices. 
VARIANCE— 

between  pleadings  and   proof, 

209,  210 ;  606. 
VENIRE— 

when  to  issue,  183,  184. 

how  obtained,   188,    184,    185, 

186. 

form  of,  186, 187. 

service  of,  188 ;  return  of,  188 ; 

new  when  to  issue,  188. 
VERDICT— 

must  be  general,  214. 

may  be   received   on  Sunday, 

215. 

in  trespass  on  lands,  879,  880. 

receiving,  214,  215. 

discharging  jury,  215. 


WAGSR3— 

when  action  may  be  brought  on, 
516;  when  oaanot,  516,  517. 

WARRANT— 

of  process  by,  81;  in  what 
oases  may  issue,  81,  88;  affida- 
vit for,  82  to  84 ;  form  of,  84 ; 
service  of,  85  to  40;  showing, 
40;  arrest  after  escape,  40; 
officer  cannot  take  security  on, 
40;  retumof,  41,  48;  nothing 
plaintiff,  41 ;  proceedings  where 
justice  is  a  witness,  85,  41,  43 ; 
privilege  from  arrest,  85, 86, 87. 

WARRANTY,  IMPLIED— 

of  title  to  property  sold,  when 
there  is,  526,  527;  that  provi- 
sions are  sound,  527. 

what  will  be  eonatmed  a  war- 
ranty, 527;  must  be  made  be- 
fore or  at  the  time  of  sale  to  be 
valid,  527  ;.what  defects  are  in- 
cluded in  it,  527,  528. 
property  need  not  be  retomed 
before  suit,  unless  such  was  the 
terms  of  sale,  528,  529 ;  evi- 
dence, 528,  529. 

damages,  529,  580;  adding 
count  for  money  had  and  re- 
ceived to  count  on  warranty, 
530. 

WITNESSES— 

subpoena  for,  172,  178;  sub- 
poena, contents  of,  172,  178; 
subpoena,  service  of,  174;  at- 
tachment for,  175,  176. 
penalty  for  non-attendance  of» 
176,  177 ;  conviction  of,  for 
non-attendance,  177. 
execution  for  penally,  178; 
action  against,  179;  commit- 
ment of,  179,  180;  ordering  out 
of  court,  194. 
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objectioiis   to,    m  to  intomi^ 

194,  195. 

oath  SB  to  Uterest,  195. 

release  o(  186,  187. 

oath   of,    198 ;    18i ;    how  ex- 

amiiied,  198;  leading  qnaetioiis, 

199. 

ezpreeauig   opinion   or   betief, 

200. 

refreshing  memory,  SOI;    dis- 

crediting,  201,  202. 

character  for  truth,  208  to  208. 

croes-ezamiiiaftioa  of,  202,  208. 

leadhig  qaesUons,  20S. 

re-examination  o^  208 ;  in  reply, 

208,  209;  who  may  be,  perty, 

229  to  287,  606. 

idiots^  Ac,  228 ;  deai^  d(o.,  228. 

infants,  229. 

intoxicated  persons,  228. 

rdigions  opinions,  229. 

persons  in  whose  behalf  sidt  is 

brought  or   defended,  229   to 

287. 

persons  convicted,  229. 

husband  and  wife,  288,  289. 


next  frieftd,  287. 
a  mifltraai»  289. 
attonuys,  Aa,  289  to  942. 
inhahitants  of  townafaqii»  in^ 
242;  covpoffmton»  242;   minia- 
ten,  242. 
physieiana,»48;pafaQ«]iabla 

toaBmt,248. 

pers<»is  before  whom  amft  ia 
hfODghk,  606. 

questions   to   criminate  or  de- 
grade, 248  to  246. 

WORK  AND  LABOBr^ 

when  proper,  604  to  61(K 
on  a  special  oontraci  not  per- 
formed, 506  to  620. 

WOMEN— 

when  their  bodies  exempt  from 
execution,  281. 

married,  when  may  sue  and  be 
sued  al<me,  106, 107. 

WBITIKG— 

what    oo&tracts    must  be    in 

writing,  466  to  469. 

what  is  to  be  considered,  469. 
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